This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


l>.:'->cnT.iT«  h'Arr 


Digitized  l?y  ' 


G  oogle 


Digitized  by 


Google 


r 


Digitized  by 


Google 


h 


r)5^L 


Digitized  by 


Google 


I 

J 


n-ii 


Digitized  by 


Google 


THE 


ItoTTISH  LAW  REflEW 


AND 


SHERIFF  COURT  REPORTS. 


VOL.  VIII.— 1892. 


GLASGOW: 
WILLIAM    HODGE   &   CO.,   26    BOTHWKLL  STREET. 


MDCCCXCII. 


Digitized  by 


Google 


r\] 


3  Polk 


r.-.-i 


-3IX( 


''^.^m 


Tie 
Shy 
Sec 


^       ^  niniti7PH  hy  Google 


Digitized  by  ' 


INDKX. 


PAGE 
93 

BT   FOR   THE    LENDER,   -----  " 

Old  Authority  :  Simpson  v.  Duncanson^s  Creditora,  .         -         -         -  7 

oiNTMENTO,  Business  Changes,  kc,     -28,  59,  91,  124,  148,  180,  211,  236,  252, 

295,  316,  343 

lEARS    OF    RbNT, 71 

ricLES  OF  Roup,  Stamp  Duty  on ^^^ 

FATioN  OF  Burgh  OFFiciAiij  in  Scotland,         -        -        -        -    90,  208,  344 
I  Country  Polling  Station,"- 256 

IDKDS  and  Dispositions  in  Security,  Stamping  of  Partial  Discharges  of  77,  136 

VRGH   OfFICTAIJB    IN    SCOTLAND,    ASSOCIATION   OF  -  -  -  "90,  208,  344 

3H  Police  (Scotland)  Act,  The  Struggle  for  the  - 


181 


RGH  Police  (ScoTiJiLND)  Act,  1892,  The 317 


::k-Fighting  in  its  LsGAii  Aspect, 


12 


bRRESPONDENCE — 

I               Assignment  of  Life  Policies, 15,  43 

'                The  Reform  of  Scottish  Judicatories,          -         -         -         -         -  136 

Shylock's  Bond  and  Portia's  Law,      -         -         -         -         -         -  167 

Section  10  of  the  Conveyancing  Act  of  1874,    -         -                  -  343 

koSS-EXAMlNATION, ■     "  " 


i2r 


Ischarqe  of  Trustees  by  Anticipation,  The 

'VOTICB,   - 

oo    liATiN  Doggerel.     By  Poeta  Minor, 


21^ 

156,  18i 

41 


Digitized  by 


Google 


j 

INDKX. 


i 


jiNBURGH,  Notes  from  -         -   20,  51,  82,  115,  140,  172,  199,  226,  2(35,  307,  ^rla 

j.fGLAN'D    AND    IllELAND,    INTESTATE   SUCCESSION    IN V:>  #! 

s^GMSH  Judges,  The  Report  of  the 21 

JTGLTSH    LbOAIi    PROCEDURE,    ThB    REVISION    OF 1^-A* 


t^-'-ui 


U8ION  Question,  The ...         2lf., 

ncorporated  Society  of  Law  Agents  in  ScotIuAND,        .         .         .         -         -4"Vn 


t 


ntestate  Succession  in  England  and  Ireland, A^^^ 

,AND  Values,  The  Taxation  of 61,  lOj, 

,AW  Agents  in  Scotland,  Incorporated  Society  of        -         -         -         -         27^, 

,AW  AND  Practice  of  Torture,  The 35 

lAW  Society's  Annual  Meeting,  The 25 

(BGAL  Journalism  in  Scotland,  The  "Journal  of  Jurisprudence,"  and  3 

literature, 48,  79,  137,  168,  196,  223,  246,  33   ^ 

,ondon,  Notes  from        -    24,  55,  86,  119,  144,  176,  203,  332,  248,  269,  311,  33( 
ORD  President  Robertson,     -        - 


3i 


OTES  FROM  Edinburgh,  -         -  20,  51,  82,  115,  140,  172,  199,  226,  265,  307,  3321 
otes  from  London,        -    24,  55,  86,  119,  144,  176,  203,  232,  248,  269,  311,  339| 

bituary,          -         .         .         .          19,49,138,170,199,226,247,263,306,332^^ 
jR  Unfortunate  Friend  Woodhbad, 21.3^-^ 

iOFESSIONAL  RECOLLECTIONS, 220.  244,  261,  304,  33o| 

^Bisn  Affairs, ^^Hc« 

►btia's  Law, 131 


ICOLLECTIONS,   PROFESSIONAL 220,  244,  261,  304,  330 

;kt,  Arrears  of ...  71 

1BERT8ON,  Lord  President 1  ^'^^ 

VE  OF  Goods  Bill,  The  149i^ 

ylock's  Bond  and  Portia's  Law,  ...  .  .  97I 

Digitized  by  Google  ' 


INDKX.  vii 

PAOE 

jfp  Duty  on  Articles  of  Roup, 195 

UPisGOF  Partial  Discharges  of  Bonds  and  Dispositions  in  Security,  77,  136 


NTARY  Trusts, -     .        .  1 

^RGH  Police  (Scotland)  Act,  1892, 317 

Discharge  of  Trustees  by  Anticipation, 218 

I  Fl^ion  Question, 297 

k  "  Journal  of  Jurisprudence,"  and  Legal  Journalism  in  Scoti^nd,  36 

I  Law  asd  Practice  of  Torture, 326 

I  Law  Socifty's  Annual  Meeting, -  253 

!  Lender,  Agent  for 93 

Report  of  the  English  Judges, 237 

Revision  of  English  Legal  Procedure,  -  ^     -         -         -         -  29 

X  Sale  of  Goods  Bill, 149 

B  Struggle  for  the  Burgh  Police  (Scoi'land)  Act,  -        -        -        -  181 

B  Taxation  of  Land  Values,      -        -        -        -        -        -  -  61,  103 

I 

I'lTH  A  CuPious  Index," 74 


I 


Literary  Notices. 

Ddaries  of  Counties  and  Parishes  in  The     Roman     Law     of     Sale     (James 

Gotland  (Hay  Shennan),     •         -        •       48   '        Ma<;kintosh), 196 

imary    of    the  Law  of   Joint-Stock  \    The  Criminal  Law  of  Scotland  (A.  M. 

ompanies  (P.  H.  Cameron),       -        -      79  '       Anderson), 197 

5r\ff  Court  Styles  arranged  in  Diction-  |    The  Law  of  Expenses  in  the  Supreme 

ly  Form,  with  Notes  and  Authorities  I       and  Sheriff  Courts  of  Scotland  (R.  E. 

r.  M.  Lees), 80  i       Monteith  Smith),  -        -        -     197 

!  Complete  Annual  Digest  of  every  '    The  Scottish  Poor  Laws   (Robert   Peel 

leported  Case  in  all  the  Courts  for  the  i       Lamond), 223 

fear  1891  (Alfred  Emden),  81   '    The  Valuation  of  Property  for  Rating  in 

location :  A  Manual  of  Practical  Law  Scotland  (S.  B.  Armour),     -        -         -    224 

James  Williams),        -        -  -     137   I    The  Law  of  Horses  (D.  Ross  Stewart),  -    225 

6  Solicitor's  Clerk  (Charles  Jones),     -     138   '    An  Introduction  to  the  History  of  the 
i  Law  of  Banker  and  Customer  ( J  ames  |       Law  of  Real  Property  ( Kenelm  Edward 

Digby), 246 

The  History  of  the  Doctrine  of  Con- 
sideration in  English  Law  (Edward 
Jenks), 330 


Valter  Smith), 168 

iress    by    Arbitration    (H.    Foulkes 

-•ynch), 168 

0  Contract  of  Sale  in  the  Civil  Law 

J.  B.  Moyle), 169  I    Digest  of  Scottish  Conveyancing  Cases 

I        (A.  M.  Williamson),    -         -   .     -         -     331 


Digitized  by 


Google 


INDEX. 


Obiitjary. 


Profeaaor  Fraser-Tytler,  - 

Mr.  John  Cook, 

Mr.  Walter  Holmes, 

Mr.  George  JacksoD, 

Mr.  William  Rutherford, 

Mr.  Andrew  Boag,  - 

Mr.  William  Blackwood, 

Mr.  T.  H.  Kirk,      - 

Mr.  John  Shaw, 

Mr.  William  Hay,  - 

Mr.  Robert  Macartney  Gordon, 

Mr.  Robert  Lyle,    - 

Mr.  Alexander  Robertson, 

Mr.  Joseph  Don,.    - 

Mr.  Alexander  Forbes  Irvine, 

Mr.  Robert  Crawford  Kerr, 

Mr.  John  Clark  Juiiner,  - 

Mr.  Charles  Scott,  - 

Dr.  J.  T.  Mowbray, 

Mr.  John  Inues  M*Dougall, 

Mr.  Adam  Smellie. 

Mr.  James  Brown,  - 

Mr.  William  Donaldson, 

Mr.  George  Granville  Tait, 

Mr.  Daniel  Macbeth, 


19 
19 
19 
19 
20 
20 
49 
49 
50 
50 
50 
51 
138 
139 
139 
139 
139 
139 
140 
140 
170 
170 
170 
171 
171 


Mr.  Peter  Fleming,                  -                 -  \7 1 

Mr.  Robert  Mitchell,      -        -         -         -  17\ 

Mr.  John  Driunmond  Macaulay,              •  171 

Mr.  Thomas  MacRobert,                          -  171 

Mr.  George  David  Rutherford,  f  7^ 

Mr.  Andrew  Wallace,     ....  17:J 

Mr.  John  Cay, 172 

Mr.  James  Brodie, 19*9 

Mr.  A.  J.  Gold, 199 

Mr.  W.  Veitch  Orr,                         -        -  238 

Mr.  John  Reid, 247 

Mr.  James  Moreton  Black,                      •  247 

Mr.  Alexander  Malcolm  Scott,        -        -  24H 

Mr.  Thomas  Linton,        ....  24H 

Mr.  John  Tindal, 248 

Dr.  Forbes  Skene, 248 

Mr.  John  Myles, 263 

Mr.  Francis  Edmond,      ....  2S3 

Mr.  Robert  Archibald,   ....  264 

Mr.  William  Smythe,     -        -        -        -  264 

Dr.  George  Grub, 264 

Mr.  George  R.  Gillespie,                          -  306 

Mr.  John  Tawse, 307 

Mr.  Robert  Stewart,       -        -        -        -  Za2 


Digitized  by 


Google 


THE 

SCOTTISH   LAW    REVIEW. 


7ou  VIII.  JANUAKY.  1892.  No.  85. 

LORD  PRESIDENT  ROBERTSON. 
The  Right  Hon.  James  Patrick  Bannerman  Robertson,  whose 
portrait  we  give  this  month,  has  attained  the  highest  position  in 
the  lega)  profession  in  Scotland  at  the  unusually  early  age  of 
forty-six.     Mr.  Robertson  was  bom  at  Forteviot,  Perthshire,  in 
1846.     He  is  the  son  of  the  late  Rev.  R.  Robertson,  of  Forteviot, 
by  Helen,  daughter  of  the  Rev.  J.  Bannerman,  of  Cargill,  Perth- 
shire.    Educated  at  the  Royal. High  School  and  the  University 
of  Edinbui^h,  he  took  the  degree  of  M.A.  in  1864,  and  was 
called  to  the  Scottish  bar  in  1867,  was  made  a  Q.C.  in  1885, 
and  was  appointed  Solicitor-General  for  Scotland  in  the  same 
year.     In  August,  1886,  he  was  re-appointed  to  the  same  oflGice 
on  the  accession  of  Lord  Salisbury*s  Government,  and  he  suc- 
ceeded to  the  oflGice  of   Lord   Advocate  in  October,  1888,  oii 
the  elevation  of  Lord  Advocate  Macdonald  as  Lord  Justice- 
Clerk.    In  1891,  on  the  death  of  Lord  President  Inglis,  he  was 
appointed  to  the  vacant  oflSce,  thereby  becoming  the  head  of  the 
Court  of  which  for  years  he  had  been  a  brilliant  ornament. 
Mr.  Robertson  was  sworn  in  &s  a  Privy  Councillor  in  1888. 
He  represented   Buteshire  in  Parliament  from  1885  until  his 
elevation  to  the  bench. 


TESTAMENTARY  TRUSTS. 
In  simpler  times,  and  before  the  days  of  colossal  fortunes,  the 
"  doers"  for  the  dead  required  little  qualification  beyond  honesty, 
and  seldom,  if  ever,  had  to  remain  in  oflBce  longer  than  the 
minority  of  the  heirs.  The  responsibility  of  trustees  was 
limited  to  the  careful  realisation  and  almost  immediate  distri- 
bution of  the  estate.  In  a  word,  the  labour  and  respr-^nsibility 
were  at  a  minimum  which  friendship  was  entitled  to  impose 
and  willing  to  undertake.  In  those  days  it  must  have  been 
uncommon  to  find  a  trustee  declining  to  accept,  or  even  hesi- 
tating to  enter  on  the  duties  of  oflSce.     The  honour  of  .the 
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nomination  was  better  realised  because  it  was  not  obscured 
by  any  overwhelming  sense  of  pecuniary  responsibility.  The 
law  Courts  had  not  yet,  in  protecting  the  beneficiaries,  alarmed 
the  trustees,  and  the  trustees  were  warranted  in  thinking  that 
when  they  closed  the  trust  they  had  reached  the  conclusion. 

The  increase  of  wealth  has  changed  the  position  of  both 
testator  and  trustees.  Instead  of  an  estate  just  sufficient,  or 
barely  sufficient,  to  maintain  his  family  with  the  exercise  of 
economy,  the  testator  now-a-days  often  leaves  large  means  or  a 
vast  fortune,  the  managing  of  which  perhaps  fully  occupied  the 
later  years  of  his  own  life.  By  his  trust  disposition  and  settle- 
ment he  hands  over  the  whole  of  his  means  and  estate,  "heritable 
"  and  moveable,  real  and  personal,"  to  the  care  of  his  trustees 
and  executors,  whom,  by  that  deed,  he  constitutes  also  tutors  and 
curators  for  such  of  the  beneficiaries  as  maj-  be  in  pupillarity  or 
minority.  The  testator  probably  never  asked  himself  the  question 
whether  the  duties  he  was  imposing  on  his  trustees  were  reason- 
able or  unreasonable.  The  duties  (his  lawyer  gave  him  to  under- 
stand) had  to  be  performed  by  some  one,  and  the  only  point  he 
considered  was,  "  Whom  should  I  nominate  to  the  office  ?"  The 
lawyer,  without  hesitation  (because  without  alternative),  in  ad- 
vising, availed  himself  of  the  trust  which  had  come  dovsn  to  his 
day  from  former  days  to  which  it  was  more,  perhaps  entirely, 
applicable  and  suitable,  and  troubled  neither  himself  nor  his 
client  by  asking  whether  anything  better  was  possible. 

It  is  only  men  of  position  and  great  business  experience  and 
capacity  who  are  equal  to  the  duties  of  trusteeship  where  the 
estate  is  large,  and  such  men  are  usually  so  much  occupied  with 
their  own  affairs  as  to  have  little  time  and  energy  to  devote  to 
the  office  of  gratuitous  trustee.  Hence  they  are  tempted  to 
decline,  or,  if  they  must  accept,  they  find  the  work  greater  and 
more  troublesome  than  is  at  all  convenient.  The  natural  result 
is  that  they  are  perfunctory  in  the  performance  of  the  duties, 
and  that  they  devolve  too  much  upon  the  lawyer  in  charge  of 
the  business.  Testators  are  dimly  conscious  of  all  this  from  their 
own  experience  of  trusteeship,  and  we  may  regard  the  ten,  fifty, 
pr  one  hundred  guinea  legacy  to  each  accepting  trustee,  which  is 
coming  into  fashion,  as  a  feeble  attempt  to  deal  with  the  diffi- 
culty. This  bribe  recognises,  but  does  not  meet,  the  difficulty.  Nay, 
in  a  certain  sense  it  aggravates  the  evil,  for  it  makes  a  nominee 
decline  unless  he  sees  his  way  to  remain  in  office  to  the  end.  A 
scrupulous  man  will  not  accept  office  and  the  legacy  and  feel  as 
free  to  resign  as  he  would  have  done  had  there  been  no  bequest  in 
his  favour.  Even  if  the  testator  have  suggested  that  the  guineas 
are  to  be  expended  on  the  purchase  of  a  rinff  m  mcmoriavi  tes- 
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tcUoria,  it  does  not  alter  the  case.  The  scrupulous  trustee  is  the 
likeliest  to  decline  in  such  a  case,  and  the  most  to  be  regretted  if 
he  does. 

Need  we  wonder  that  men  of  business  grudge  the  time  taken 
up  by  trusteeships  ?  The  growth  of  joint-stock  concerns  fostered 
by  limited  liability  provides  so  many  directorships  with  salaries 
that  men  of  position  are  now  able  to  employ  their  time  and  talents 
to  so  great  pecuniaiy  and  personal  benefit  as  to  disincline  them 
to  undertake  the  cares  and  responsibilities  of  gratuitous  trustees. 
As  directors  they  not  only  earn  fees  but  also  find  themselves 
in  the  way  of  profitable  investments.  When  a  man  can  earn 
fifty  or  a  hundred  guineas  a  year  as  trustee  for  debenture  holders, 
and  have  neither  work  to  do  nor  responsibility  to  face,  he  may 
be  excused  for  declining  to  be  gratuitous  trustee  for  any  but  his 
closest  friends.  There  is  a  large  area  of  gratuitous  trusts  to 
which  these  observations  do  not  apply.  The  testators  who  leave 
no  more  than  a  competency  for  their  families,  who  nominate  as 
trustees  only  friends  of  the  family,  and  whose  trust  purposes  can 
be  fulfilled  within  at  most  a  few  years,  run  small  risk  of  being 
refused  post  morteTn  the  favour  which,  if  not  latest  in  the  order 
of  asking,  is  last  in  the  order  of  bestowing.  These  testators  ask 
no  more  from  their  nominees  than  they  are  perfectly  willing  to 
render  to  each  of  them  in  the  event  of  nomination  and  surviv- 
ance.  It  is  a  mere  question  of  survivorship  whether  A  shall  be 
trustee  for  B  or  B  for  A.  Declinature  is  never  thought  of,  for 
the  survivor  would,  equally  as  friend  or  trustee,  be  consulted  by 
the  family  of  the  deceaser.  There  is  a  place  for  everything,  it 
is  said,  and  it  will  be  long  before  there  be  no  place  for  the 
gratuitous  trustee.  We  are  not,  therefore,  suggesting  that  trusts, 
as  we  know  them,  should  cease,  but  we  do  venture  to  suggest 
that  they  should  be  resorted  to  with  perhaps  a  little  more  dis- 
crimination, and  that  when  they  are  thought  unsuitable  the 
practitioner  should  have  an  alternative  at  his  command. 

The  Public  Trustee,  Limited,  has  existed  for  some  years  as  an 
alternative,  but,  to  speak  in  a  figure,  it  has  not  taken  root.  No 
doubt  this  is  due  in  great  measure  to  lawyers  themselves,  but  to 
some  extent  also  it  is  due  to  testators  themselves.  Had  the 
Public  Trustee  come  before  us  in  any  other  form  than  that 
of  a  limited  liability  company,  its  way  would  probably  have 
been  easier  and  its  acceptance  less  hesitating.  It  scarcely  accords 
with  our  notions  to  hand  over  our  post  mortevi  afiairs  to  the  care 
of  a  public  company,  especially  one  whose  liability  is  limited. 
Trust  funds  are  more  likely  to  be  withdi-awn  from  limited 
liability  concerns  than  to  be  handed  over  to  the  custody  of  an 
officer  of  one  of   such  concerns,  even  if  he  is  called  a  Public 
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4  TESTAMENTARY  TRUSTS.  [Jan. 

Trustee.  In  this  case  we  have  perhaps  einother  answer  to  Juliet's 
question,  "  What's  in  a  name  ?"  But  though  we  have  not  gene- 
rally adopted  the  expedient  of  the  Public  Trustee,  Limited,  we 
may  borrow  a  good  deal  from  what  it  suggests. 

The  Public  Trustee,  Limited,  suggests  a  paid  official  for  the  per- 
formance of  the  duties  of  the  testamentary  trustee.  The  payment 
of  the  official  is  the  main  point  of  difference.  All  other  differences 
are  matters  of  detail.  The  acceptance  of  a  fee  for  the  performance 
of  a  duty  accords  with  the  imposition  of  responsibility,  while  the 
gratuitous  discharge  of  the  duties  suggests  the  reducing  of  the 
responsibility  to  the  lowest  minimum.  It  is  surely  in  the  inte- 
rest of  beneficiaries  that  the  highest  degree  of  diligence  in  the 
care  of  the  estate  should  be  exacted  from  the  trustees,  and, 
a  priori,  that  system  must  be  best  for  the  beneficiaries  which 
exacts  most  care  under  the  sanction  of  the  greatest  personal 
liability. 

The  judicial  factor  and  the  cv/rator  bonis  act  under  a  measure 
of  liability  which  has  not  been  found  either  unreasonable  or 
objectionable.  It  has,  moreover,  produced  the  best  administrative 
results,  for  no  estates  are  managed  with  more  care  for  the  con- 
servation of  capital,  if  not  for  the  expansion  of  revenue,  than 
estates  under  the  supervision  of  the  Accountant  of  Court  If 
testators,  either  from  necessity  or  choice,  make  provisions  which 
cannot  be  carried  out  till  after  the  lapse  of  years,  both  they  and 
their  beneficiaries  will  no  doubt  regard  the  safety  of  the  capital 
as  the  primary  concern,  and  the  production  of  a  large  revenue  as 
secondary.  And  surely  they  have  no  right  to  expect  their  busi- 
ness to  be  done  at  less  cost  than  the  business  of  a  curatory  or 
judicial  factory,  where  the  beneficiaries  require  as  much,  and 
often  much  more,  consideration  than  the  ordinary  run  of  bene- 
ficiaries under  the  trust  disposition  and  settlement  Why  should 
the  manner  of  appointment  secure  remuneration  for  one  official 
and  deny  it  to  another  when  the  duties  are  substantially  the 
same  ?  No  man  would  readily  ask  for  nothing,  inter  vivos,  the  ser- 
vices which  every  man  imposes  post  Tnortem  upon  his  gratuitous 
trustees.  In  each  of  the  cases  (trust,  curatory,  feujtory)  the 
persons  to  whom  the  funds  belong  have  not  been  entrusted  with 
the  management  thereof — in  some  cases  because  they  were  not 
qualified,  and  in  some  cases  because,  though  qualified,  they  were 
not  deemed  the  most  suitable  managers.  It  seems  curious  that 
the  beneficiaries  under  a  curatory  who  are  not  able  to  act  for 
themselves  through  nonage  or  other  incapacity  should  have  to 
pay  an  officer  for  supplying  their  defect,  while  the  beneficiaries 
under  a  testamentary  trust  who  may  be  both  able  and  willing 
to  managre  their  own  affistirs  set  them  transacted  by.tmstee? 
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gratuitously.  The  explanation  is  contained  in  the  two  words — 
fashion  and  friendship. 

It  may  be  worth  while  to  enquire  whether  the  estate  gains 
much  (as  much  as  is  usually  taken  for  granted)  by  the  gratuitous 
trust.  But,  first,  observe  how  the  trustees  proceed.  They  never 
move  except  when  put  in  motion  by  the  law  agent.  He  inti- 
mates'to  them  their  appointment,  calls  them  together,  obtains  their 
acceptance  of  oflBce  (or  declinature),  tells  them  what  the  estate 
consists  of  and  amounts  to,  puts  before  them  the  business  they 
must  transact,  informs  them  when  and  how  they  must  deal  with 
it,  points  out  the  difficulties  and  advises  how  to  surmount  them, 
raises  the  points  that  are  doubtful,  and,  either  by  himself  or  the 
opinion  of  counsel,  guides  the  trustees  to  the  conclusion  he  recom- 
mends. In  all  this  the  trustees  may  have  the  power,  like  the 
constituency,  but  the  law  agent  has  the  control,  like  the  caucus. 
The  law  agent  is  employed  by  the  trustees,  but  as  they  almost 
never  employ  any  agent  except  the  one  whom  the  testator 
employed  to  make,  or  with  whom  he  left,  the  settlement,  their 
position  brings  them  the  minimum  of  freedom  and  the  maximum 
of  responsibility.  Cases  sometimes  occur  in  which  trustees  would 
fain  occupy  what  a  living  politician  once  called  "  a  position  of 
"greater  freedom  and  less  responsibility."  They  cannot  be 
accused  of  being  automatons;  they  may  be  suspected  of  being 
marionettes. 

Suppose  the  law  agent  had  been  able  to  act  without  the 
trustees,  the  results  would  not  have  been  different,  and  the  cost 
would  have  been  less.  But,  for  the  extra  cost  occasioned  by 
there  being  trustees,  has  the  estate  corresponding  advantages? 
The  one  great  advantage  is  the  discretion  of  the  trustees,  exer- 
cised on  the  few  things  which  are  not  matters  of  course,  matters 
of  law,  or  matters  of  necessity,  but  matters  of  discretion.  And 
even  in  these  last  it  need  not  be  assumed  that  the  decision  of  the 
trustees  differs  from  the  opinion  of  the  law  agent.  On  the  con- 
trary, experience  has  shown  that  in  the  exercise  of  their  discre- 
tion trustees  are  as  apt  to  follow  the  view  of  the  law  agent  as 
they  are  to  defer  to  his  opinion  on  matters  of  strict  law.  From 
all  this  it  may  be  no  more  necessary  to  infer  that  trustees  should 
give  place  to  the  law  agent  than  it  would  be  reasonable  to  dis- 
franchise the  constituency  in  favour  of  the  caucus.  Still,  some- 
thing requires  to  be  done.  The  difficulty  is  to  find  out  what 
should  be  done,  and  then  there  will  be  the  further  difficulty  of 
getting  the  old  to  give  place  to  the  new. 

The  professor  of  legerdemain  is  careful  to  introduce  as  much 
by-play  as  may  be  necessary  to  take  the  attention  off  the  de- 
ceptive part  of  the  trick,  but  the  engineer  introduces  into  his 
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machine  nothing  that  can  be  left  out.  On  which  plan  are 
testamentary  trusts  founded  ?  Surely  not  on  the  engineer's.  An 
adoption  of  his  principle  would  suggest  the  casting  aside  of 
so  much  of  the  trust  machinery  as  might  be  found  not  indispens- 
able. If  a  body  of  trustees  had  statutory  power  to  appoint  the 
law  agent  (who  had  the  confidence  of  the  testator),  or  one  of 
themselves,  or  any  other  person,  to  be  sole  trustee,  curator,  or 
judicial  factor,  would  anybody  be  a  penny  the  worse  ?  Would 
not  the  machine  become  more  self-acting,  the  proceedings  become 
less  circumlocutory,  the  expense  be  reduced?  The  law  agent 
does  business  for  the  testator  when  in  life  which  is  quite  as 
responsible  and  much  more  difficult  than  the  winding  -  up 
of  the  estate.  With  an  interested  set  of  beneficiaries  to  call  him 
to  account,  and  the  law  to  enforce  the  call,  could  the  law  agent 
not  be  tinisted  to  do  the  whole  work — the  trustees  resigning 
after  they  have  appointed  him  ?  Perhaps  not,  without  some  sort 
of  check. 

The  statute  which  gave  the  trustees  power  to  make  the 
appointment  and  retire  could  provide  that  the  appointee  should 
be  bound  to  render  accounts  to  the  Accountant  of  Court, 
Testamentary  Department,  or  to  some  other  officer  who  might 
be  designated  for  the  duty  of  supervising  testamentary  trusts 
where  the  trustees  declined  to  act  or  appointed  a  sole  trustee  and 
then  resigned.  Such  sole  trustee  might  be  subject  to  all  the  regula- 
tions which  apply  to  judicial  factors,  and  he  might  even  become 
by  reason  of  his  appointment,  and  might  be  called,  judicial  factor, 
and  might  be  supervised  as  such  and  paid  as  such.  On  the 
analogy  of  executors  nominate  and  executors  dative  he  might  be 
bound  to  find  caution  if  he  was  not  named  one  of  the  trustees  in 
the  settlement,  and  exempted  from  finding  security  if  he  was 
named.  He  would  be  in  a  position  of  no  greater  power  than  that 
of  a  sole  surviving  or  accepting  trustee,  and  he  would  be  under 
supervision  and  control  from  which  at  present  every  trustee  is 
exempt.  He  would  have  less  power  (at  all  events,  less  dis- 
cretionary power)  than  the  trustee  in  a  sequestration,  and  if  his 
actings  were  not  watched  by  commissioners,  they  would  have  to 
pass  the  examination  of  vigilant  beneficiaries.  It  is  not  easy  to 
imagine  what  evil  thing  would  be  likely  to  happen,  in  the  case 
supposed,  which  would  have  been  averted  by  the  collaboration 
of  one  or  more  co-trustees,  original  or  assumed. 

On  the  other  hand,  it  is  not  difficult  to  find  advantages  which 
would  arise  from  the  suggested  arrangement.  Perhaps  its  first 
claim  to  favour  lies  in  its  not  causing  any  alteration  in  the  terms 
of  the  settlement.  The  testator  would,  as  heretofore,  nominate  as 
many  trustees  as  he  chose,  and  if  they  chose  to  act  in  the  old 
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way  they  would  have  power  to  do  so ;  but  if  they  saw  reason 
for   declining   to   act,  they  could  either   decline,  or  they  could 
accept  and  resign,  but  before  resigning  they  could  assume  new 
trustees  or  nominate  a  sole  tinistee  as  factor.     Thft  sole  trustee 
as  factor   would  be  a  man  of  business  experience,  he  would 
be  solely  and  directly  responsible  without  the  benefit  of  divi- 
sion or  discussion,  he  would  be  supervised  by  a  State  functionary, 
he  would   act   under  well-considered   rules   of   inv*»stment,  he 
would  render,  not  spasmodic  but,  periodic  accounts,  rus  accounts 
ironld   be    examined  by  a  man   qualified  and  quite   certain   to 
check  them,  and  his  own  fee  need  not  exceed  what  would  have 
been  the  amount  of  his  professional   account,  if   he   is   a  law 
agent,  or  a  commission  that  would  come  to  no  more,  if  he  is  not. 
If  he  is  not  a  law  agent  he  might  be  bound  to  pay  out  of  his 
commission  for  any  legal  advice  he  required,  just  as  a  penalty 
for  undertaking  business  beyond  his  skill.     For  legal  assistance, 
as  distinguished  from  legal  advice,  e.g.,  for  conducting  a  litigation, 
the  non-legal  factor  should  be  allowed  to  charge  the  estate,  pro- 
vided the  sum  did  not  exceed  what  it  would  have  been  if  the 
factor  had  been  a  law  agent.      But  these  are  details  with  which 
it  is  neither  prudent  nor  necessary  to  load  the  suggestion  by 
considering  them  at  any  greater  length.     For  the  suggestion  we 
claim  support  on  the  score  of  the  following  advantages : — Absence 
of  alteration  on  the  trust  settlement;  alternative  left  with  tinistees 
either  to  act  on  old  or  new  plan ;  supervision  and  control  by  State 
official,  securing  regularity  on  the  part  of  the  factor  both  in 
acting   and   accounting;   direct,  undoubted,  and   undivided   re- 
sponsibility on  the  part  of  the  factor;  greater  business  know- 
ledge and  experience  in  the  factor  than  trustees  usually  possess ; 
and  less  cost  to  the  estate.     If  these  claims  are  well  founded  the 
suggestion  is  well  recommended. 


AN  OLD  AUTHORITY:  SIMPSON  v.  DUNCANSON'S 
CREDITORS. 
"  William  Simi»son  employed  Duncanson  to  build  a  ship  for 
"him."  Thus  begins  Morisons  report  of  the  oft-cited  case  of 
Sivfipsoni  V.  Duncanson' 8  Creditors,  1786,  M.  14204.  We  are  not 
told  who  Simpson  was,  or  the  size  of  his  boat,  or  where  Duncan- 
son  was  to  build  her.  The  old  reports  sternly  repress  unneces- 
sary details,  and  might  well  afford  a  model  for  the  modern 
reporters,  who  are  often  unnecessarily  verbose.  Duncanson  was 
to  provide  the  materials  to  compose  the  hull,  Simpson  was  to 
furnish  the  masts  and  other  equipment,  and  the  price  was  to  be 
paid  in  three  instalments,  "one  at  laying  the  keel,  another  when 
"  the  vessel  was  built  up  and  planked  to  the  top  of  the  gun  wall, 
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**  and  the  remaming  sum  when  the  vessel  was  launched."  The 
keel  was  duly  laid,  and  the  first  instalment  paid.  Then 
Duncanson  became  insolvent  and  was  sequestrated,  and  his  factor, 
or,  as  we  should  now  say,  his  tiiistee,  '*  insisted  that  the  ship  in 
"  its  then  imperfect  state  was  to  be  viewed  as  still  the  property 
"  of  the  bankrupt,  the  proceeds  of  which  were  to  be  divided 
**  among  his  creditors  in  general"  Simpson,  on  the  other  hand, 
contended  that  by  the  construction  of  the  vessel  in  terms  of  the 
contract,  it  became  his  apecijicatione,  the  builder  being  to  be 
considered  merely  as  a  mandatary,  who  acquired,  not  to  himself, 
but  to  his  constituent  We  shall  quote  the  remainder  of  the 
report  verbatim.  "  The  determination  of  the  case  was  thought 
"  by  the  judges  to  depend  not  so  much  on  general  principles  of 
''  law  as  on  the  special  terms  of  the  agreement.  By  these  the 
"employer  was  to  pay  the  price  in  different  portions.  Before 
"  payment,  however,  he  had  a  right  to  see  the  work  so  far 
"  properly  performed.  Thus,  as  the  builder  proceeded,  such  an 
"  appropriation  took  place  as  prevented  his  creditors  from 
"attaching  the  ship  without  refunding  the  sums  advanced. 
"  The  Lords  found  the  claim  of  Mr.  Simpson  to  be  preferable  to 
"  that  of  the  creditors  of  the  bankrupt."  This  is  the  whole  case 
of  Simpson  v.  Duncanaon^s  Creditors  as  told  in  half  a  page  of 
Morison's  Dictionary, — ^probably  of  all  Scottish  cases  relating  to 
marine  or  semi-marine  law,  the  best  known  by  citation.  If,  how- 
ever, we  read  Lord  Hailes'  Decisions,  1826,  p.  1000,  we  find  under 
William  Simpson  v.  Henderson  and  Others,  August  2,  1786 
(obviously  Duncanson's  case  under  another  name),  the  following 
conversation  among  the  judges,  which  is  so  quaint  we  cannot  but 
quote  it : — 

"  Braxfield. — This  cause  must  be  determined  on  the  contract, 
"  and  not  on  general  principles.  There  was  an  appropriation  of 
"  the  ship  at  different  periods. 

"  EUiock, — There  is  neither  justice  nor  common  sense  in  the 
"  plea  of  the  creditors.  They  desire  to  take  the  benefit  of  the  con- 
"  tract  without  implementing  it 

"Henderland. — It  should  seem  that  the  property  was  not 
"  transferred. 

"President, — I  puzzled  myself  as  to  questions  of  renditio, 
"periculumi,  &c.  But,  at  length,  I  came  to  an  opinion.  Here 
"  there  is  a  fair  contract;  the  creditors  must  implement  it,  and  so 
"  must  the  shipmaster  (sic). 

"  Monboddo, — What  is  determined  here  must  be  the  rule  in 
"  every  case.  Where  a  person  employs  another  to  perform  any 
"work  for  him,  the  property  is  in  the  employer.  I  should 
"conceive  that  to  be  the  case,  although  no  money  had  been 
"  advanced."  ,  ^  i 
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On  the  2nd  August,  1786,  "  The  Lords  found  that  Simpson  is 
*' entitled  to  the  property  of  the  ship,  he  accounting  to  the 
"  creditors  in  terms  of  the  original  contract." 

Siinpson'e  case  became  famous;  it  is  one  of  the  few  Scots  cases 
which  one  finds  quoted  in  English  law  books.  In  the  course  of 
its  wanderings  through  Wilkinson's  "Shipping"  and  Foard's 
"Shipping,"  and  many  another  book,  Simpson  lost  the  "p" 
out  of  his  name,  and  has  seldom  recovered  it, — a  trifling  matter, 
but  s^ificant  enough  of  the  way  author  copies  author  without 
recourse  to  the  fountain-head.  Simpson  or  Simson  became  the 
recognised  authority,  in  brief,  for  the  statement  that  an  equitable 
relaxation  of  the  Scottish  principle  that  sale  without  delivery 
passes  the  risk  but  not  the  property,  applies  in  the  case  of  a 
contract  to  build  a  ship  the  price  of  which  is  payable  by  instal- 
ments. Is  Simpsons  case  still  the  authority  for  this  "equitable 
"  relaxation"  (the  excellent  phrase  is  that  of  Professor  Brown) 
in  favour  of  shipowners?  To  judge  from  our  legal  handbooks, 
down  even  to  the  last  edition  of  Bell's  Principles,  it  is.  We  shall, 
however,  briefly  remind  our  readers  of  two  more  modem  cases. 
In  M'Bain  v.  WaUace  &  Co.,  July  27,  1881,  Jan.  7, 1881, 8  R.  360, 
a  vessel  on  the  stocks  was  sold  to  a  firm  who  made  advances  to 
the  shipbuilder;  these  advances  were  regarded  as  ''to  account  of 
"  the  purchase  price."  An  attempt  was  made  to  sell  the  ship,  but 
not  successfully,  and  before  she  was  completed  the  shipbuilder 
was  sequestrated.  In  a  question  between  his  trustee  and  the 
purchaser,  the  Second  Divison  of  the  Court  of  Session,  reversing 
the  judgment  of  Lord  Rutherfurd  Clark,  held  that  the  purchaser 
was  entitled  to  delivery  of  the  vessel,  though  only  to  the  eflect  of 
securing  repayment  of  his  advances  with  interest.  The  decision 
was  grounded  entirely  on  Simpson's  case.  But  when  the  matter 
came  before  the  House  of  Lords  (same  vol.  p.  107)  the  Lord 
Chancellor  (Selbome)  referred  to  Simpson's  case  thus:  "I  have 
"just  very  lightly  to  pass  over  the  argument  founded  upon  the 
"  Scots  law  as  laid  down  in  the  case  of  Simpson  v.  Duncanson, 
**  or  supposed  to  be  laid  down  in  that  case,  independently  of  the 
"  Mercantile  Law  Amendment  Act.  I  frankly  confess  that  unless 
"  Duncanson's  case  is  to  be  explained,  as  it  was  at  the  bar,  upon 
"  the  footing  of  a  constructive  delivery,  I  do  not  very  distinctly 
"  or  clearly  understand  what  the  law  is  which  that  case  decided; 
"  it  is  admitted  to  be  exceptional.  Upon  the  face  of  the  decision 
"  itself,  as  reported  by  Lord  Monboddo,  it  seems  it  was  not  that 
"  the  property  in  the  ship  had  vested,  but  that  there  was  an 
"  obligation  on  the  part  of  the  trustee  or  assignee  in  bankruptcy, 
"  taking  the  property,  to  repay  the  money  which  had  been  laid 
"out   upon    it,    which    is    a    very  diflerent   thing."      However 
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Duncanson'8  case  was  to  be  regarded,  the  Lord  Chancellor 
continued,  "It  does  not  appear  to  me  to  be  an  authority  on  which 
"  it  is  so  satisfactory  to  rest  the  decision  of  the  question  now 
"  before  your  lordships  as  it  is  to  rest  it  upon  the  terms  of  the 
"  Mercantile  Law  Amendment  (Scotland)  Act,"  i.e.,  upon  the  rule 
introduced  by  section  1  of  that  Act,  whereby  a  purchaser  s  right 
to  enforce  delivery  from  the  seller  is  secured  against  the  subse- 
quent diligence  of  the  seller  s  creditors,  "including  sequestration." 
The  Mercantile  Law  Amendment  (Scotland)  Act  had  never  been 
mentioned  either  by  counsel  or  judges  in  the  Second  Division. 
Of  course,  the  lords'  decision  was  ultimately,  though  on  different 
grounds,  that  come  to  by  the  Second  Division. 

It  was  impossible  to  ignore  the  very  strong  reasons  expressed 
by  the  House  of  Lords  as  to  the  inapplicability  of  a  case  of  cir- 
cumstances like  Simp8on*8  to  illustrate  a  so-called  principle,  but 
the  acceptance  of  the  decision  by  our  legal  writers  was  as 
grudging  as  possible.  Thus,  the  next  edition  of  Bells  Principles 
contained  a  new  paragraph,  of  which  part  ran  as  follows: — "The 
"  last  Scots  case  upon  the  subject  was  decided  upon  the  Mercantile 
"  Law  Amendment  Act  {M'Baine's  case),  but,  notwithstanding 
"  the  difficulties  which  undoubtedly  surround  the  question,  and 
"  which  were  felt  in  that  case  by  the  judges  both  in  Scotland 
"  and  the  House  of  Lords,  the  rule  of  Simpson  v.  DuncuTison's 
"  Creditors  must  be  held  to  be  firmly  settled"  (section  1303). 
We  do  not  share  that  view,  nor  did  the  House  of  Lords  in  dealing 
with  the  subsecjuent  case  of  Seath  &  Co.  v.  Moore,  March  8, 1887, 13 
R  H.L.  section  7,  where  the  circumstances  were  as  follows: — 
A  firm  of  engineers  undertook  to  supply  and  fit  up  in  five 
different  ships  engines  of  various  kinds  at  certain  prices.  In 
some  of  the  contracts  it  was  provided  that  the  price  should  be 
paid  by  instalments,  in  others  there  was  no  such  stipulation. 
In  all  five  cases  advances  were  made  from  time  to  time  as  the 
engineers  required  them,  when  it  appeared  that  suflScient  work 
had  been  done  to  warrant  the  payments.  The  last  contract  of 
the  five  was  dated  1st  December,  1882,  and  of  even  date  the 
parties  entered  into  a  general  agi-eement  with  reference  to  all 
contracts  or  agreements  made  between  them,  by  which  it  was 
stipulated  that  on  a  payment  being  made  on  account  of  any 
contreujt,  "the  portions  of  the  subjects  thereof,  so  far  as  con- 
"  structed,  and  all  materials  laid  down  "  in  the  engineers'  yards 
"  for  the  purpose  of  constructing  the  same  shall  become  and  be 
"held  as  being  the  absolute  property  of"  the  shipbuilders, 
"  subject  only  to  the  lien  "  of  the  engineers  "  for  payment  of  the 
"  price  or  any  balance  thereof  that  may  remain  due  to  us."     The 
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engineers   were   sequesti'ated   on    12th  May,  1883.      The  ship- 
builders  brought  an  action  against   the  bankrupts'  trustee  to 
have  it  declared  that  they  were  proprietors  of  the  unfinished 
engines  and  materials  connected  therewith  lying  in  the  bank- 
rupts' yard,  and  for  delivery ;  but  the  House  of  Lords,  affirming 
the  judgment  of  the  Second  Division  of  the  Court  of  Session 
(pronounced   by  Lord  Young  in  seven  lines)  held  (1)  that  the 
agreement  of  1st  December,  1882,  which  professed  to  transfer  to 
the  shipbuilders  the  right  of  property  in  the  unfinished  engines 
and  in  the  material  laid  down  for  their  construction  without 
delivery  was  ineffectual ;  (2)  that  under  the  other  contracts  (a) 
the  materials  laid  down  to  be  used  in  the  construction  of  the 
engines  had  not  been  sold  to  the  shipbuilder ;  and  (6)  the  un- 
linished  engines  had  not  been  sold,  as  they  had  not  been  inspected 
and  accepted  as  in  part  implement  of  the  contract  of  sale  by  the 
purchaser;  and   therefore  (3)  that  section  1  of  the  Mercantile 
Law  Amendment  Act,  1856,  did  not  apply,  and  the  defender  was 
assoilized  {Seath  &  Go.  v.  Moore,  March  8,   1886,  13  R.   H.L., 
LlR.  App.   Cas.  350).      Lord   Watson   observed,   "  So   far  as  I 
"  understand  the  laws  of  the  two  countries,  the  same  circum- 
"  stances    and    considerations    which    in    England    sustain    the 
"  inference  that  a  chattel  has  been  '  sold '  to  the  effect  of  passing 
"  its   property   to   the   vendee   will   in   Scotland    generally    be 
"  sufficient   to   sustain   the    inference   that  it   has   been    *  sold ' 
"  to  the  effect  of  transferring  the  risk  to   the   purchaser,  and 
"  giving  him  a  jv^  ad  rem  enforceable  against  the  creditors  of  the 
"  seller  imder  the  Act  of  1856.     .     .     .     Where  it  appears  to  be 
"  the  intention  or,  in  other  words,  the  agreement  of  the  parties 
"  to  a  contract  for  building  a  ship  that,  at  a  particular  stage  of 
"  its  construction,  the  vessel,  so  far  as  then  finished,  shall  be 
**  appropriated  to  the  contract  of  sale  [in  England],  the  property 
"  of  the  vessel,  as  soon  as  it  has  rejiched  that  stage  of  completion, 
"  will  pass  to  the  purchaser,  and  subsequent  additions  made  to 
"  the  chattel   thus   vested  in   the    purchaser,   with    accessions, 
**  become  his  property.     .     .     .     Such  an  intention  or  agreement 
"ought,   in   the   absence   of   any   circumstances   pointing   to    a 
"different  conclusion,  to  be  inferred  from  a  provision  in  the 
"  contract  to  the  effect  that  an  instalment  of  the  price  shall  be 
"pfidd  at  a  particular  stage,  coupled  with  the  facts  that  the 
"  instalment  has  been  duly  paid,  and  that  until  the  vessel  reached 
"  that  stage  the  execution  of  the  work  was  regularly  inspected 
"  by  the  purchaser  or  some  one  on  his  behalf.     .     .     .     Materials 
"  provided  by  the  builder,  and  portions  of  the  fabric,  whether 
"  wholly  or  partially  finished,  although  intended  to  be  used  in 
"  the  execution  of  the  contract,  cannot  be  held  to  be  appropriated 
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"  to  the  contract,  or  as  *  sold/  unless  they  have  been  aflSxed  to,  or 
"  in  a  reasonable  sense  made  part  of  the  corpus''  (pp.  55-56).  Lord 
Watson  referred  in  the  following  terms  to  the  case  of  Simpson: — 
"It  was  maintained  by  the  appellants  (the  shipbuilders)  that 
"  by  the  law  of  Scotland  the  work  executed  under  each  contract, 
"  so  far  as  then  completed,  vested  in  them,  and  became  their 
"  property  whenever  they  made  payment  of  an  instalment  or  an 
"  advance  to  account.  That  proposition  was  founded  upon 
"  Simpson's  case.  The  decision  in  that  case  does  not,  in  any 
"  view  of  it,  go  so  far  as  to  support  the  claim  preferred  by  the 
"appellants  to  the  property  of  articles,  finished  or  unfinished, 
"  merely  intended  for  use  in  the  construction  of  a  vessel  but  not 
"  yet  made  part  of  the  thing  sold.  Nor,  in  my  opinion,  can  it 
"  hold  as  authority  for  the  general  proposition  that,  in  the 
"  circumstances  narrated  in  the  report,  the  property  of  that  part 
"of  an  unfinished  ship  which  has  actually  been  constinicted 
"  passes  to  the  purchaser  without  delivery.  The  report  of  the 
"  case,  as  collected  by  Morison,  and  supplemented  by  Professor 
"  Bell  (Commentaries,  5th  ed.  i.  157),  is  exceedingly  meagre,  and 
"  there  may  have  been  circumstances  before  the  Court  sufficient 
"  to  warrant  the  inference  that  delivery  had  been  made,  which 
"  had  not  been  noticed  by  the  reporter  "  (p.  64). 

We  do  not  intend  to  enter  here  upon  the  important  question 
of  the  assimilation  of  the  law  of  sale  in  England  and  Scotland. 
It  has  been  recently  admirably  dealt  with  in  a  contemporary  by 
Professor  Brown  of  St.  Mungo's  College.  Our  aim  has  been 
merely  once  more  to  show  that  doctrines  are  too  often  founded 
upon  decisions  which  do  not  warrant  the  conclusions  which  have 
been  drawn  from  them.  Even  assuming  that  for  a  time  Simp- 
son's  case  afibrded  a  convenient  peg  upon  which  to  hang  an 
argument,  the  decision  in  M'Bain  v.  Wallace,  as  Professor  Brown 
observes  {Juridical  B^eview,  vol.  iii.  p.  300),  "has  deprived 
"  Sim,pson's  case  of  any  special  value."  It  may  wisely  be  rele- 
gated to  the  museum  of  legal  antiquities,  of  which  Scotland 
possesses  a  fair  share. 

COCK-FIGHTING  IN  ITS  LEGAL  ASPECT. 
It  is  not  often  now-a-days  that  we  find  Her  Majesty's  judges 
devoting  their  attention  to  the  erstwhile  reputable  sport  of 
cock-fighting.  Time  was  when  Roger  Ascham  thought  to  write 
a  Booke  of  the  Cockpitte  to  celebrate  what  he  described 
as  " a  pastime  fit  for  gentlemen";  and  in  the  Spanish- American 
republics,  and  even  in  our  own  Indian  empire,  the  diversion 
is  to  this  day  appreciated  and  patronised  by  many  who  would 
scorn  the  imputation  of  vulgarity  or  cruelty.      But  iji  this 
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country  it  has  fallen  on  degenerate  days,  and  its  votaries  are 
seldom  to  be  found  among  the  number  of  those  who  stand 
before  the  judges  of  the  land,  unless,  indeed,  at  odd  times 
and  for  short  periods,  when  the  few  who  are  unlucky  enough 
to  be  caught  in  the  act  make  their  appearance  before  the 
representative  of  cm  offended  sovereign  to  expiate  by  a  fine 
a  too  eager  devotion  to  the  amusement  of  their  choice. 

All  this  notwithstanding,  three  of  the  judges  of  the  High 
Court  of  Justiciary  had,  one  day  just  before  the  recess,  to 
expend  half-an-hour  of  their  valuable  time  and  a  good  deal 
of  their  judicial  wit  in  the  consideration  of  a  cock-fight.  It 
happened  in  this  wise.  It  appears  that  on  the  11th  July 
last  a  party  of  fchirty-five  persons  assembled  in  a  plantation 
known  as  Rimbledon  Plantation,  forming  part  of  Leslie  House 
policies,  in  the  kingdom  of  Fife,  and  also  on  an  old  service 
road  between  Kirkcaldy  and  Ringlassie  highways,  and  wit- 
nessed  six  or  thereby  cocks  fighting  in  pairs,  two  of  these 
being  killed  €md  four  severely  injured,  by  all  of  which  pro- 
ceedings the  humane  feelings  of  the  local  fiscal  were  so 
outraged  and  such  umbrage  was  given  to  his  official  mind 
that  he  resolved  to  "  have  the  law "  on  all  concerned,  and 
instituted  proceedings  of  a  different  sort,  founding  his  complaint 
on  section  2  of  the  Act  13  &  14  Vict.  cap.  92,  the  Act  for 
the  Prevention  of  Cruelty  to  Animals  in  Scotland.  Section  2 
is  in  these  terms — "  Any  person  who  shall  keep  or  use  or 
"  act  in  the  management  of  any  place  for  the  purpose  of  fight- 
"  ing  or  baiting  any  bull,  bear,  badger,  dog,  cock,  or  other 
'•'  kind  of  -animal,  whether  of  domestic  or  wild  nature,  or  shall 
"permit  or  suffer  any  place  to  be  so  used,  shall  be  guilty  of 
"  an  offence,  and  every  such  offender  shall  be  liable  in  a  penalty 
"  not  exceeding  £5  for  every  day  he  shall  so  keep  or  use  or 
"  act  in  the  management  of  any  such  place,  or  permit  or  suffer 
"  any  place  to  be  used  as  aforesaid ;  provided  always  that  every 
"person  who  shall  receive  money  for  the  admission  of  any 
"other  person  to  any  such  place  kept  or  used  for  any  of  the 
"  purposes  aforesaid  shall  be  deemed  to  be  the  proprietor  thereof; 
'*  and  every  person  who  shall  in  any  manner  encourage,  aid, 
"  or  assist  at  the  fighting  or  baiting  of  any  bull,  bear,  badger, 
"  dog,  cock,  or  other  kind  of  animal  as  aforesaid  shall  be  guilty 
"  of  an  ojfence,  and  shall  be  liable  for  every  such  offence  to 
"  a  penalty  not  exceeding  £5."  Reliance  was  specially  pla^ced  on 
the  last  clause. 

The  learned  Sheriff-Substitute  at  Cupar  convicted  twenty-six 
or  thereby  of  the  parties  implicated  of  an  offence  under  the 
section   and   imposed   a  modified  penalty.     He  seems  to  have 
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made  no  exception  in  favour  of  those  who  decamped  when  the 
police  appeared,  regarding  this  apparently  rather  as  a  confession 
than  as  a  mitigation  of  guilt,  therein  differing  from  the  view 
taken  previously  by  at  least  one  English  judge. 

One  of  those  convicted  brought  a  bill  of  suspension  in  the 
High  Court  {Brown  v.  RentoVy  18th  December,  1891),  and  the 
case  was  treated  as  a  test  one.  The  suspender  argued  that  the 
case  of  active  participators  in  any  fight  which  went  to  a  serious 
length  properly  fell  within  the  scope  of  section  1,  which  makes 
it  an  offence  punishable  with  a  penalty  not  exceeding  £5  if 
any  person  "shall  cruelly  beat,  ill-treat,  over-drive,  abuse,  or 
"  torture,  or  cause  or  procure  to  be  so  beaten,  ill-treated,  over- 
"  driven,  abused,  or  tortured,  any  animal*' ;  that  the  last  clause 
of  section  2  referred  back  to  the  previous  clauses ;  and  that 
therefore  any  encouragement,  aid,  or  assistance  not  falling 
within  the  scope  of  section  1  could  only  be  struck  at  through 
section  2  if  given  in  a  place  "kept  or  used  for  the  purpose" 
of  baiting  or  fighting  animals.  To  support  this  position  he 
was  able  to  bring  the  weight  of  authority,  for,  although  the 
point  had  not  previously  been  raised  in  Scotland,  these  sections 
are  in  terms  identical  with  sections  2  and  3  of  the  corresponding 
English  Act  of  the  previous  session,  12  &  13  Vict.  cap.  92; 
and  the  English  Courts  have  consistently  held  that  to  con- 
stitute an  offence  under  the  -last  clause  of  the  latter  section 
the  acts  complained  of  must  be  libelled  as  having  occurred  in 
a  place  kept  or  used  as  aforesaid. 

It  was,  indeed,  freely  conceded  by  the  respondent  that  if  the 
English  decisions  were  to  be  followed  the  conviction  was  bad, 
but  stress  was  laid  on  the  fact  that,  while  these  might  be  useful 
as  a  guide,  they  were  not  binding  as  authorities,  and  might 
quite  well  be  ignored  if  it  seemed  good  so  to  treat  them. 
Beyond  the  general  argument  of  expediency,  no  valid  reason 
was,  however,  stated  for  dealing  with  them  thus  other  than  a 
suggestion  that  because  cock-fighting  was  illegal  in  England 
at  common  law — a  statement  made  on  the  authority  of  a  sen- 
tence in  an  antiquated  compendium  for  the  use  of  justices — 
the  Courts  probably  did  not  think  it  so  necessary  to  stretch 
the  statute  to  the  full  extent  of  which  it  was  susceptible.  This 
suggestion  was,  however,  pooh-poohed  by  the  Lord  Justice- 
Clerk,  who  swept  away  its  foundation  by  demurring  to  the 
correctness  of  the  statement  of  the  common  law,  remarking  that 
baiting  animals  of  all  kinds  was  a  fashionable  and  recognise<l 
sport  to  a  date  so  late  as  to  preclude  any  regulations  against  it 
forming  part  of  the  common  law,  a  view  amply  bomo  out  by  the 
facts  of  the  case,  for,  although  cock-fighting  was  prohibiteil 
by  statute  in  1365  and  in  1654,  its  popularity  seems  to  have 
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been  such  as  to  render  the  prohibition  a  dead  letter.  The  cockpit 
at  Whitehall  was  erected  and  patronised  by  royalty,  while  that 
at  Gray  s  Inn  was  in  1709  one  of  the  notable  sights  of  London. 
At  the  very  schools  it  was  a  recognised  institution  alike  in  the 
time  of  Henry  XL,  of  Roger  Ascham,  and  during  last  century,  a 
fine  or  tax  being  sometimes  levied  on  the  boys  addicted  to  it  for 
the  masters'  benefit  on  Shrove  Tuesday  in  each  year. 

In  Scotland,  too,  we  find  traces  of  the  sport  having  obtained 
an  equally  widespread  recognition.  The  emoluments  of  the 
schoolmaster  of  Applecross  in  Ross-shire  are  represented  in 
1790  by  salary,  fees,  and  cock-fight  dues;  while  Hugh  Miller 
describes  cock-fights  which  took  place  at  Cromarty  Grammar 
School  as  late  as  1812. 

The  upshot  of  the  consideration  of  the  Fifeshire  suspension  by 
the  High  Court  was  that  their  lordships  concurred  in  accepting  the 
construction  put  upon  the  sections  in  the  English  cases,  and  accord- 
ingly quashed  the  conviction  in  the  case  before  them.  This  course 
commends  itself  as  not  merely  consistent  but  also  as  in  itself 
desirable.  It  would  certainly  have  been  unfortunate  if  the  very 
same  words  occurring  in  two  Acts  of  the  same  Parliament  had 
been  diflferently  construed  on  different  sides  of  the  Tweed.  But 
more  important  than  this  is  the  consideration  that  any  other 
construction  would  have  been  oppressive,  for,  while  one  may 
frankly  admit  that  a  person  who  pays  for  admission  to  a  place 
kept  for  baiting  animals  contributes  actively  to  the  upkeep  of  a 
cruel  sport  though  he  is  no  more  than  an  onlooker,  nay,  even 
though  he  should  never  so  much  as  witness  a  baiting,  the  con- 
struction which  it  was  sought  to  have  established  (but  which 
the  Court  has  rejected)  went  much  further.  And  we  think  even 
the  most  humane  man  will  admit  that  it  would  have  been 
unduly  shackling  the  liberty  of  the  subject  to  have  made  the 
statutory  mesh  so  narrow  as  to  entangle  every  wayfarer  who, 
by  highway  side  or  in  woodland  glade,  should  chance  to  obey 
his  native  instinct  so  far  as  to  stop  to  see  a  fight  between  any 
animals,  whether  wild  or  tame,  whether  between  a  couple  of 
graceless  boys,  a  pair  of  combative  dogs,  or  a  brace  of  game- 
cocks. J.  R.  C. 

ASSIGNMENT  OF  LIFE  POLICIES.* 

To  the  Editory  "  Scottish  Law  Review." 
Sir, — I  have  read  with  much  interest  Mr.  Erskine's  remai*ks 
on  my  former  letter  on  the  above  subject,  which  is  so  important 
to  both  law  agents  and  life  insurance  companies. 


•  Seo  "Scottish  Law  Review"  for  November,  1891 
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It  is  perfectly  true,  as  he  says,  that  the  standpoint  of  the 
insurance  office  with  regard  to  this  matter  is  so  different  from 
that  of  the  law  agent,  as  to  exclude  any  surprise  that  they  should 
not  see  eye  to  eye,  but  a  friendly  interchange  of  opinion  will 
probably  do  much  to  bring  them  into  accord,  and  reconcile 
divergent  views.  I  believe  that  the  correspondence  which  has 
already  taken  place  has  done  something  in  this  direction ;  for  I 
understand  that  Mr.  Erskine  now  tacitly  withdraws  his  sugges- 
tion that  the  insurance  company  should  be  asked  whether  B  was 
in  titulo  of  his  own  policy,  and  whether  any  assignment  of  the 
policy  of  which  the  company  has  received  notice  had  not  been 
sopited  and  got  out  of  the  way.  These  enquiries  obviously 
involve  questions  of  law,  and  I  entirely  agree  with  Mr.  Erskine's 
present  statement  that  the  officials  of  an  insurance  office  should 
deal  only  with  questions  of  fact,  just  as  the  searcher  in  the  Sasine 
Registers  deals  with  questions  of  fact  and  not  of  law ;  that,  as 
the  latter  reports  the  existence  but  not  the  legal  effect  of  a  deed, 
so  the  insurance  company  should  report  the  feujt  without  pre- 
tending to  tell  the  effect  of  assignments.  So  much  progress, 
then,  having  been  made  towards  agreement,  I  am  encouraged  to 
address  you  again,  and  to  point  out  how  this  principle  is  to  be 
applied  in  practice.  Insurance  companies  are  boimd,  not  only 
by  Act  of  Parliament,  but  for  their  own  protection,  to  register 
all  notices  they  receive  regarding  dealings  with  the  policies ;  and 
they  are  always  ready  to  give  formal  acknowledgments  of 
notices  served  on  them.  They  will  also  state,  on  the  application 
of  the  assured  or  his  agents,  what  notices  they  have  received ; 
but  when  the  further  question  is  put  to  a  company,  whether  this 
notice  or  that  notice  has  been  got  rid  of,  the  company  should, 
reply  that  the  enquiry  involves  a  question  of  law,  and  that, 
before  it  can  be  answered,  the  opinion  of  the  company's  law 
agent  must  be  obtained.  In  other  words,  the  officials  of  the 
insurance  company  will  answer  enquiries  as  to  what  notices  have 
been  received,  but  all  enquiries  as  to  the  effect  of  the  notices,  or 
of  the  deeds  to  which  they  relate,  must  be  referred  to  the  com- 
pany's law  agents. 

In  the  case  put  by  Mr.  Erskine,  B  has  effected  a  policy  on  his 
own  life,  and  assigned  it  to  A  in  security  of  a  loan ;  the  assig- 
nation being  duly  intimated  to  the  office ;  and  he  afterwards  pays 
off  the  debt,  but  gets  no  retixxsession  of  his  policy.  In  these 
circumstances,  I  say  it  is  of  no  consequence  whether  the  repay- 
ment of  the  loan  is  intimated  to  the  company  or  not ;  but 
Mr.  Erskine,  if  I  understand  him  aright,  thinks  that  such  an 
intimation  of  repayment  would  prevent  a  difficulty  arising  at  a 
future  time.     A  little  consideration  will,  however,  show  that  it  . 
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eannoi  have  this  efiect.  When  B  dies,  and  the  policy  moneys 
become  payable,  the  company  will  not  pay  the  money  to  B's 
Representatives,  or  any  other  person  claiming  through  him,  until 
its  law  a^nt  has  seen  the  assignment  by  B  to  A,  and  is  satisfied 
that  A  is  no  longer  interested  in  the  policy.  Now,  it  is  obvious 
that  a  mere  statement  made,  or  notice  given,  by  B  or  his  law 
agent  to  the  company  to  the  effect  that  the  loan  has  been  repaid 
will  not  be  sufficient  evidence  of  the  fact,  and  will  not  render  a 
reassignment  of  the  policy  unnecessary,  if  for  any  reason  the 
company's  law  agent  considers  that  there  ought  to  be  one.  Ill 
other  words,  mere  intimation  to  the  company  of  the  repayment 
of  the  loan  would  not  prevent  trouble  arising  if  B's  title  is  not 
in  proper  order  when  the  company  is  asked  to  make  a  payment 
under  the  policy.  In  connection  with  this  subject  it  must  not 
be  forgotten  that,  until  the  company  is  actually  called  upon  to 
recognize  B  «ts  the  owner  of  the  policy,  either  by  paying  the 
claim  to  his  representatives,  or  by  paying  a  cash  bonus  or 
surrender  value  to  him,  or  otherwise,  it  is  not  concerned  to  know 
whether  B's  title  is  in  proper  order.  The  above  remarks  apply 
equally  whether  the  asisignment  by  B  to  A  is  a  mere  assignment 
in  security  or  is  ex  facie  absolute. 

As  regards  the  marking  of  all  assignments  on  the  policies,  Mr. 
Erekine  states  that  it  is  quite  in  the  power  of  law  agents  to  get 
the  companies  to  do  this  by  sending  the  policies  for  the  purpose. 
But  the  companies  have  recently  been  informed  by  the  Inland 
Revenue  authorities  that,  by  marking  assignments  on  policies  in 
the  old  way,  fchey  incur  the  responsibility  of  seeing  that  the 
assignments  are  duly  stamped;  and  as  this  is  a  responsibility 
which  the  insurance  companies  would  rather  not  undertake, 
they  now  prefer  not  to  mark  an  assignment  upon  a  policy  when 
both  are  produced  to  them  for  the  purpose.  I  imagine  that  a 
law  agent  would  not  incur  the  same  responsibility,  because  it 
could  not  be  held  by  the  Inland  Revenue  authorities  that,  by 
marking  the  assignment  on  the  policy,  he  "registered"  the 
assigimaent,  this  being  their  contention  with  regard  to  the 
insurance  companies. 

Mr.  Erskine  says  that  I  make  a  curious  mistake  in  my 
remarks  as  to  the  effect  of  sequestration,  without  notice  to  the 
company,  when  it  comes  into  competition  with  an  assignment  to 
a  third  party.  My  statement  was,  however,  made  on  the 
authority  of  the  law  agent  of  my  company,  who  advised  me 
that,  although  by  the  terms  of  the  Scottish  Bankrupt  Act  the 
title  of  the  trustee  in  bankruptcy  may  be  held  as  completed 
without  intimation  to  the  insurance  company,  a  bond  fie 
purdhaser  would  be  protected  if  he  had  a  primd  fheie  go 
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title;  and  an  insurance  company  paying  to  the  assignee  or  to 
an  executor  would  also  be  protected.  I  am  further  in  a  position 
to  say  that  this  view  is  generally  acted  on  by  the  Scottish 
insurance  companies,  and  they  do  not  search  for  bankruptci^ 
before  paying  claims.  I  therefore  think  that  Mr.  Erskine  will 
find  that  my  statement  of  the  law  is  correct,  although  it  may  be 
new  to  him. — I  am,  &c.  Manager. 


[It  would  be  tiresome  to  the  readers  of  the  Review  if 
"  Manager's "  second  letter  were  here  taken  up  point  by  point. 
So  far  as  "  Manager  "  deals  with  points  of  insurance  practice  he 
may  be  allowed  to  speak  with  authority,  and  there  is  nothing  in 
what  he  has  written  (on  such  points)  that  requires  criticism. 
But  when  he  deals  with  questions  of  legal  practice  he  fails  to 
understand  the  article  he  is  commenting  on,  he  is  unable  to  look  at 
the  matter  from  the  standpoint  of  the  law  agent,  and  he  cannot  get 
out  of  the  arm-chair  of  the  manager.  Then  when  he  proceeds  to 
lay  down  law  on  the  authority  of  the  law  agent  of  his  company, 
one  is  not  surprised  that,  like  eggs,  it  is  none  the  better  of  being 
"carried."  It  is  not  usual  for  lawyers  to  discuss  law  with  laymen, 
and  "  Manager's  "  second  letter  shows  how  useless  it  would  be  to 
make  an  exception  in  his  favour. 

"  Manager  "  got  into  the  fog  when  he  read  and  misunderstood 
the  expression  in  the  article,  S  "  did  not  think  of  asking,  and  did 
*'  not  ask,  the  insurance  company  whether  B  was  in  titulo  of  his 
"  own  policy."  "  Manager  "  fancied  this  inquiry  would  have 
involved  a  question  of  law.  It  would  not.  It  would  have  been 
as  much  a  question  of  fact  as  it  is  a  question  of  fact  when  a 
searcher  is  asked  whether  a  certain  bond  has  been  discharged. 
No  lawyer  reading  the  article  would  have  supposed  the  company 
was  to  be  asked  a  question  regarding  the  effect  of  a  deed,  but 
only  whether  a  deed  existed.  Besides,  a  judicious  law  agent 
would  not  be  content  with  the  opinion  of  "  the  law  agent  of  the 
"  company,"  but  would  see  the  deed  and  form  his  own  opinion. 
The  legal  profession  at  large  has  not  that  abounding  faith  in 
"  the  law  agent  of  the  company  "  which  "  Manager  "  shows,  and 
which  insensibly  leads  him  to  underrate  the  opinion  of  other 
law  agents. 

"Manager"  speaks  of  "mere  intimation  to  the  company  of 
"  the  repayment  of  the  loan,"  and  obviously  forgets  that  such 
intimation  would  never  be  sent  in  by  any  law  agent  otherwise 
than  in  the  form  of  a  discharge  and  retrocession.  But  it  is  idle 
to  take  up  points  like  this  unless  it  be  to  show  the  futility  of  the 
discussion. 

"  Manager's "   concluding   paragraph   in  both  of  his  Jetters  . 
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deals  with  the  same  matter — the  effect  of  sequestration.  The 
variation  so  adroitly  introduced  in  his  second  letter  shows  him 
to  be  a  skilful  controversialist  even  if  his  law  be  faulty.  If  he 
will  kindly  read  the  article  again,  perhaps  he  will  see  that  the 
controversy  is  unnecessary,  and  agree  with  the  writer  that  it 
should  end.  John  Erskine.] 


At  Edinburgh,  on  28th  November,  Professor  Fraser-Tytler, 
W.S.,  LL.D.  Mr.  Tytler  passed  as  Writer  to  the  Signet  in  1849, 
and  practised  as  such  until  his  death.  In  1866  he  was  nominated 
to  the  chair  of  Conveyancing  in  Edinburgh  University  by  his  pro- 
fessional brethren,  after  a  keen  contest,  on  the  death  of  Professor 
Montgomerie  Bell,  and  the  appointment  was  confirmed  by 
the  curators.  This  was  not  the  first  time  the  family  name  had 
appeared  in  the  list  of  the  Edinburgh  professoi-s,  for  his  grand- 
father, Alexander  Fraser-Tytler  (Lord  Woodhouselee),  held  the 
chair  of  History  from  1780  to  1801.  Professor  Tytler  was  chair- 
man of  the  BofU'd  of  Examiners  of  Law  Agents  in  Scotland 
and  an  LL.D.  of  Glasgow. 

At  Edinburgh,  on  5th  December,  Mr.  John  Cook,  W.S.  Bom 
in  Edinburgh  in  1813,  Mr.  Cook  was  one  of  the  oldest  members  of 
the  Society  of  Writers  to  the  Signet,  having  been  admitted  in  1836. 
He  w^as  one  of  the  original  trustees  of  Donaldson's  Hospital,  and 
had  held  the  post  of  treasurer  of  the  institution  ever  since  his 
fathers  death  in  1861.  He  was  likewise  one  of  the  governors. 
Mr.  Cook  was  one  of  the  most  prominent  and  respected  membera 
of  the  profession. 

At  Johnstone,  on  5th  December.  Mr.  Walter  Holmes,  writer 
and  banker.  Mr.  Holmes  had  been  in  indifferent  health  for 
many  months,  so  that  his  death  did  not  come  as  a  surprise  to  his 
friends.  Some  twenty-seven  years  ago  he  opened  a  branch  of 
the  Royal  Bank  in  Johnstone,  and  during  these  years  he  built  up 
a  vfiduable  connection  both  as  a  solicitor  and  as  a  banker.  He 
was  clerk  to  the  Justice  of  Peace  Court,  and  he  held  the  appoint- 
ment in  Johnstone  of  sub-distributor  of  stamps  in  the  district. 
Deceased,  who  was  a  native  of  Kilmalcolm,  also  opened  a  branch 
of  the  Royal  Bank  there,  and  for  several  years  after  the  inception 
of  the  Kilmalcolm  School  Board  he  acted  as  clerk  at  Kilmalcolm. 

At  PoUokshields,  on  7th  December,  after  an  illness  of  seven 
weeks,  Mr.  George  Jackson,  solicitor  of  the  Caledonian  Railway 
Company,  aged  50  years.  Mr.  Jackson,  who  was  bom  in  Edin- 
burgh in  1841,  was  the  son  of  a  gentleman  very  well  known 
there,  Mr.  Peter  Jackson.  He  was  educated  in  his  native  city. 
For  a  time  his  intention  was  to  study  medicine,  but  he  ultimately 
adopted  law,  and  became  apprentice  with  Mr.  John  Hope,  W.S., 
and  afterwards  acted  as  Parliament  House  clerk  to  Messrs.  Mac- 
kenzie, Innes,  &  Logan,  W.S.  He  went  to  Glasgow  in  1870  to 
act  as  assistant  to  the  late  Mr.  James  Kerr,  the  then  solicitor  of 
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the  Caledonian  Company,  and  continued  in  that  capa4Qity  till  the 
death  of  Mr.  Kerr  in  1881.  At  the  beginning  of  1882  Mr.  Jack- 
son was  appointed  to  the  post  of  solicitor  to  the  company.  Mr. 
Jackson's  life  as  a  railway  official  was  a  very  busy  one,  and 
during  his  tenure  of  office  many  heavy  Parliamentary  measures 
required  to  be  attended  to.  He  was  devoted  to  his  work,  and 
hy  his  assiduity  and  ability  gave  great  satisfaction  to  the  direc- 
tors. Although  somewhat  reserved  in  manner,  Mr.  Jackson  was 
respected  and  greatly  liked  by  all  who  knew  him.  He  leaves  a 
widow  and  five  children  to  moam  his  loss. 

At  Galashiels,  on  13th  December,  Mr.  William  Rutherford, 
senior  partner  of  Messrs.  W.  A.  &  F.  Rutherford,  writers,  soli- 
citors and  estate  factors,  in  his  87th  year.  Mr.  Rutherford,  who 
was  a  well  known  and  noticeable  man  in  the  Border  counties  for 
many  years,  went  to  Galashiels  in  1836,  and  joined  Mr.  Craig  in 
business  there  as  solicitor  and  writer. 

At  Greenock,  on  22nd  December,  Mr.  Andrew  Boag,  writer. 
Mr.  Boag  was  a  man  of  a  most  kindly  and  unassuming  disposition, 
and  was  generally  held  in  high  esteem.  Of  late  years  he  had 
practically  retired  from  business. 


Hotes  fr0m  ($!l^mbttrgfr. 

Parliament  House,  29th  DecmjiJber^  1891. 
I  SAID  enough  in  my  last  on  the  subject  of — what  shall  I  call 
it  ? — ^forumnal  opacity,  and  the  really  important  cause  Candles 
V.  EleetHcity,  to  warrant  an  expectation  on  the  part  of  any 
reader  that  I  should  return  from  such  stale  affairs  to  my 
own  proper  domain.  One  ought,  however,  before  leaving  the 
subject,  to  commend  the  subserviency  of  officials  to  public 
criticism,  for  during  December  an  astonishing  effort  was  made 
by  them  to  supplement  the  feeble  attempts  of  nature  to  supply 
us  with  light.  The  effort  would  have  been  successful  if  the 
Board  of  Works  were  to  permit  the  substitution  of  some  modem 
illuminant  for  the  ancient  tallow.  But  they  won't.  And  the 
worst  of  it  is  that  their  economy  is  fraught  with  a  great  public 
danger.  Imagine  candles  set  down  on  the  bar  amongst  piles  of 
papers  before  even  the  calmest  of  pleaders.  These  gentlemen  in 
the  ecstacies  of  harangue  (jften  thump  the  deal  and  swing  their 
arms  around.  Suppose  that,  by  mistake,  they  thumped  the 
candles  and  set  fire  to  the  premises.  It  is  really  too  horrible  to 
think  of ! 

Well,  the  Court  has  passed  through  an  intensely  busy  month 
as  things  go  now-a-days.  The  Divisions  have  been  busy;  the 
Outer  House  has  been  exceptionally  busy.  Three  proofs  lasted 
more  than  a  week  each,  and  there  were  quite  a  number  of  good 
cases  besides.  One  or  two  bars  are  intolerably  crowded — the 
Lord  Ordinaries  fixing  proofs  as  far  on  as  the  month  of  May. 
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Their  proeedure  rolls  are  getting  alarmingly  long.  One  judge  is 
to  have  six  cases  out  on  Tuesday  for  fixing  of  diets  of  proof. 

One  may  remark  by  the  way  that  at  no  period  during  the 
past  half -century  have  the  Divisions  been  so  nearly  abreast  of 
their  work.  The  contrast  between  the  state  of  the  Court  now 
and  thirty-five  years  ago,  when  the  late  Lord  President  took  his 
seat  on  the  bench,  is  remarkable.  At  that  time  cases  had  stood 
on  the  rolls  for  four  years.  Now  we  have  a  chorus  of  indigna- 
tion and  cantankerous  letters  in  the  newspapers  from  A.  £.  and 
X.  Y.  if  by  any  chance  they  survive  a  period  of  four  months. 

I  hear  a  rumour  to  the  effect  that  a  judge  is  to  be  drafted 
from  each  Division  to  the  Outer  House  for  a  time  to  help 
reduce  the  pressure.  This  would  be  a  popular  step ;  but  a  more 
popular  step  still  would  be  the  institution  of  an  additional  judge. 
Such  an  addition  to  the  staff  of  the  Court  of  Session  would  not 
be  amiss,  although  it  is  not  quite  so  urgently  called  for  as  two  or 
three  extra  Sheriffs-Substitute.  Things  were  put  to  rights  in 
Galloway  by  Sir  Charles  Pearson's  predecessor.  That  was  a 
highly  appreciated  improvement,  for  which  the  districts  affected 
are  very  grateful,  ^ut  the  practitioners  of  Aberdeen,  for 
example,  still  groan  under  existing  arrangements.  SherifiT 
Grierson  has  not  a  day  vacant  for  proofs  until  after  the  spring 
vacation.  Both  he  and  Sheriff  Brown  are  being  worked  off 
their  feet,  or  killed  with  cold,  in  their  long  journeys  to  Peterhead 
and  Fraserburgh.  It  is  scandalous  that  lawyers  should  be  mur- 
dered and  the  business  of  the  country  retarded  for  the  sake  of  a 
few  thousands  per  annum. 

There  has  been  another  Justiciary  Court.  I  cannot  say 
that  the  points  raised  were  new,  complex,  or  interesting.  But 
there  were  points  of  unusual  interest  in  some  of  the  cases 
so  smartly  decided  by  the  Inner  House  within  the  month. 
It  has  rarely  been  my  fortune  to  dispose  of  ordinary  gossip 
in  the  space  you  appropriate  to  notes,  and  therefore  it  has  been 
out  of  the  question  hitherto  to  examine  the  case  law  made  in  any 
one  month.  But  one  appeal  was  heard  by  the  First  Division 
during  December  which  attracted  exceptional  attention  from  its 
extreme  rarity.  It  was  the  appeal  of  James  Penny,  an  appeal 
from  a  decree  of  the  Sheriff-Substitute  of  Aberdeen  interponing 
authority  to  the  verdict  of  a  jury  of  fifteen  honest  lawyers  of 
that  honest  town — they  were  called  "  honourable  and  true  men," 
and  addressed  as  "  your  wisdoms  " — finding  that  a  certain  widow 
had  been  habit  and  repute  the  wife  of  her  husband,  and  that  her 
husband  died  vest  and  seized  in  certain  lands.  It  is  said  that 
such  a  case  has  not  occurred  for  a  century.  The  lawyers  of 
Aberdeen  are  well  known  to  be  a  shrewd  as  well  as  a  true, 
honourable,  and  wise  set,  but  the  move  taken  in  this  service  was 
uncommonly  astute  even  for  Aberdeen.  It  was  pretty  much  a 
piece  of  antiquarian  law,  but  interesting  enough  in  its  way. 

Speaking  of  Substitutes  reminds  me  of  the  impending 
vacancy  at  Eothesay.  Mr.  Orr,  who  was  called  in  1850  and 
appointed  in  1861,  has  found  his  health  unequal  to  the  con- 
tinuance of  his  dixies.     His  resignation  takes  effect,  I  under* 
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stand,  at  the  close  of  the  year.  Rothesay,  one  need  hardly  say,  is  a 
charming  place  nearly  all  the  year  round.  Banishment  to  it  is 
clearly  more  desirable  than  residence  in  many  parts  of  the  neigh- 
bouring, island  of  Great  Britain.  Already  names  are  being 
mentioned  in  connection  with  so  desirable  a  post.  Mr.  Readman 
is  the  favourite  in  point  of  seniority,  but  so  many  considerations 
have  to  be  adjudicated  upon  by  a  conscientious  Executive,  and  so 
many  of  these  are  hidden  from  the  vulgar  eye,  that  there  is  never 
calculable  probability  as  to  any  one's  chance  until  the  Queen's 
pleasure  is  known.  Political  services  point  to  Mr.  John  Chisholm, 
a  former  candidate  for  the  representation  of  Perth ;  while  poli- 
tical understrapping  has  made  eligible  a  host  of  juniors  of 
undoubted  capacity. 

This  kind  of  gossip  about  men  and  their  chances  in  life  is, 
as  some  of  your  readers  would  doubtless  tell  me,  and  as  I  have 
more  than  once  heard  hinted,  of  doubtful  taste  and  propriety. 
But  they  know  well  that,  although  we  all  put  on  airs  v-v-very 
much  above  it,  the  taste  for  tittle-tattle  is  as  deep  and  wide- 
spread as  the  taste  for  money.  For  one  thing,  tx)  be  talked 
about  is  the  penalty  of  greatness.  If  people  were  not  great 
and  notable — in  a  small  way — nobody  would  think  it  worth 
while  to  give  them  a  thought.  For  another  thing,  and  this  may 
be  your  excuse  for  giving  any  space  to  an  omnium  gatherum 
of  this  kind,  there  are  a  thousand  gentlemen,  more  or  less, 
probably  more,  dispersed  throughout  the  land  who  have  spent 
a  few  months  in  Parliament  House  and  a  session  at  College, 
carving  their  initials  on  the  seats,  or  vexing  the  honest  soul  of 
Norman  Macpherson  in  a  pleasing  variety  of  ways,  to  whom 
these  letters  may  form  a  connecting  link  between  their  town 
experience  and  rustic  life. 

Let  me  therefore  continue,  for  a  time  at  anyrate,  in  the  same 
society-journal  strain,  leaving  the  graver  concerns  of  the  law  to 
your  more  solemn  contributors. 

Your  readers  would  notice  that  Mr.  Forbes  Irvine  of  Drum,  the 
popular  convener  of  Aberdeen  and  Vice-Dean  of  the  Faculty,  and 
representive  of  a  prehistoric  family,  had  resigned  the  sheriffdom  of 
Argyll.  It  is  an  important  county.  It  was  once  named  Ergadie, 
and  it  preserves  its  ancient  boundaries.  It  stretches  from 
Moravia  of  auld,  somewhere  in  the  vicinity  of  Ardnamurchan, 
down  to  within  a  stonecast  of  the  Giant's  Causeway.  Amongst  its 
notable  other  features  are  these.  It  has  more  seaboard  than  any 
other  county  in  Europe,  some  very  tall  mountains,  rivers  which 
are  all  dark  and  deep  and  full  of  fish,  lakes  of  great  beauty,  and 
a  population  which,  but  for  their  inordinate  consumption  of 
whisky  (and  I  don't  know  that  that  mattere  either,  since 
they  can  drink  it  like  water;  indeed,  they  rather  prefer  it) 
and  some  excusable  lapses  into  illegitimcwjy,  is  regarded  in  high 
quarters  as  the  honestest,  robustest  in  the  realm.  Its  charms 
don't  end  with  that  catalogue.  It  is  the  nursery  of  our  race  and 
religion.  It  contains  lona,  the  tomb  of  as  many  sovereigns  as 
Macallum  Mohr  has  mythical  ancestors.  It  is  believed,  moreover, 
that  when  Adam  looked  out  for  the  safest  spot  for  the  preserva- 
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tion  of  the  primeval  tongue,  he,  with  infinite  wisdom,  fixed 
definitively  upon  Mull  and  the  mountains  of  Jura.  That  poetical 
and  musical  speech  has  maintained  itself  there  unto  this  present 
against  all  comers,  including  the  School  Board. 

A  sheriffdom  with  such  varied  and  multiplex  attractions 
must  needs  excite  the  cupidity  of  lawyera  While  yet  the 
vacancy  impended,  therefore,  not  a  few  longing  glances  were 
cast  towards  the  setting  sun,  prayers  being  addressed  to  the 
east,  and  letters  to  London.  Amid  the  contentions  of  various 
claimants,  nature  has  remained  kind  to  Argyll.  Argyll  nurtured 
its  new  sheriff.  It  has  a  good  deal  of  credit  by  its  offspring. 
Mr.  Dugald  M'Kechnie  came  to  the  bar  fully  twenty  years  ago 
without  influence,  with  only  a  few  friends.  It  is  believed  the 
proverbial  half-crown  was  a-wanting.  His  friends  stuck  to  him, 
and  floated  him  into  practice.  He  had  many  opportunities  of 
displaying  what  was  in  him.  His  practice  increased  in  quite  a 
remarkable  manner.  It  has  grown  continuously  until  to-day. 
He  was  made  an  Advocate-Depute  by  Lord  Advocate  Macdonald, 
and  it  is  acknowledged  by  competent  judges  that  there  has  been 
none  more  competent  within  the  last  twenty-five  years.  He  was 
made  Sheriff*  of  Chancery  a  few  years  ago.  For  what  were 
considered  suflScient  reasons,  he  was  passed  over  in  subsequent 
promotions.  But  what  was  a  temporary  reverse  has  turned  out 
the  extremest  good  fortune.  I  do  not  know  that  another  example 
exists,  in  the  long  and  not  undistinguished  annals  of  the  bar,  of  a 
man  rising  from  the  ranks  to  be  sheriff  of  his  native  county 
while  yet  in  middle  age.  It  is  no  more  than  Mr.  M'Kechnie 
deserves,  but  the  appointment  is  at  the  same  time  distinctly 
creditable  to  the  Government,  who,  in  this  instance  at  least,  have 
shewn  themselves  to  be  untrammelled  by  what  is  known  in  some 
quarters  as  the  incubus  of  west-endism.  It  is  a  most  popular 
appointment. 

There  is  now  a  little  talk  about  the  Sherifflship  of  Chancery. 
It  is  believed  that  Mr.  James  Wallace,  the  senior  Advocate-Depute, 
will  be  selected  for  the  post.  The  names  of  Mr.  J.  D.  Sym,  Mr. 
James  Ferguson,  and  Mr.  C.  N.  Johnston  are  mentioned  in  con- 
nection with  the  vacancy  which  will  be  created  by  Mr.  Wallace's 
promotion.  Outside  strictly  professional  posts  several  desirable 
vacancies  have  occurred.  Mr.  David  Crole,  the  solicitor  to  the  Board 
of  Inland  Revenue,  has  resigned  at  the  age  of  83,  after  a  very  long 
period  of  service,  and  it  is  understood  that  the  Board,  influenced 
by  the  Executive  Government,  may  go  outside  of  Waterloo  Mace 
for  his  successor.  Mr.  Gerard  L.  Crole,  advocate,  is  believed 
to  be  one  of  the  most  likely  men,  but  as  it  is  considered  to  be 
an  agent's  appointment  the  possibility  of  any  other  than  an 
agent  being  chosen  is  not  regarded  by  the  profession  as  a  whole 
with  unmixed  satisfaction.  If  Mr.  Crole  be  not  appointed,  I 
believe  a  gentleman  may  be  sent  by  the  Board  of  Inland  Revenue 
from  London.  It  is  this  Board  and  not  the  Government  which 
fill  the  vacancy.  It  is  understood  that  the  secretaryship  of  the 
Board  of  Supervision  is  also  about  to  become  vacant  by  the 
r^ignation  of  Mr.  Skelton.      This  is  a  bar  appointment,  and 
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will  on  the  present  occasion  lie  in  the  hands  of  several  Unionist 
sheriffs.  You  will  thus  see  that  fortune  continues  uncommonly 
kind  to  Tories  and  Unionists.  They  now  fill  the  vast  majority  of 
the  best  posts  in  the  country,  and  as  most  of  them  are  young  and 
vigorous,  it  cannot  be  denied  tliat  the  prospect  for  those  who 
have  espoused  the  other  side  is  peculiarly  bleak  and  barren. 
The  uninviting  nature  of  the  Qladstonian  future,  however, 
has  not  repelled  the  junior  bar.  The  majority  of  the  recent  large 
additions  have  either  gone  in  as  Radicals,  or  are  waiting  to  see 
how  the  cat  jumps. 

A  good  deal  of  interest  centred  in  the  election  of  a  professor 
of  conveyancing.  Originally  there  were  eight  candidates,  but 
before  the  day  of  election  several  candidates  withdrew. 

The  jury  trials  at  the  Christmas  sittings  were  really  of  no 
interest,  number,  or  importance.  But  in  one  case  the  Lord 
Justice-Clerk  complimented  the  pursuer's  counsel  on  their 
expedition,  remarking  that  it  was  unprecedented  in  a  jury 
trial  in  a  civil  case  in  his  experience  that  the  evidence  should 
have  been  led  in  an  hour  and  twenty  minutes.  It  was  extremely 
unfortunate  that  the  ca^e  was  lost. 

The  only  other  legal  incident  of  the  vacation  was  an  arbitra- 
tion of  unusual  duration,  and  perhaps  importance,  between  the 
tutors  of  Lortl  Dalhousie  and  the  Secretary  of  State  for  the  War 
Department  as  to  the  amount  to  be  paid  by  Government  for  the 
acquisition  of  Barry  Links.  The  sum  claimed  by  Lord  Dalhousie's 
tutors  was  £88,500.     Mr.  Jameson  was  oversman. 


Ilotes  from  bonbon. 


The  Tbmplb,  i^Qth  December,  1891. 
It  is  almost  unnecessary  to  say  that  this  last  term  of  the  legal 
year  has  been  remarkable  for  the  series  of  causes  cdibres  which 
have  been  tried.  Urst,  the  R.ussell  divorce  case;  next,  the 
DupUmy  v.  Duplcmyy  otherwise  the  Florence  St.  John,  case ;  and 
then,  as  the  climax,  the  great  pearl  robbery  case.  To  these  may 
also  be  added,  as  containing  an  element  of  popular  interest,  the 
appeal  from  the  Divisional  Court's  decision  in  the  Maybrick 
policy  case.  In  marked  contrast  to  the  crowded  Divorce  Court, 
and  that  in  which  Mr.  Justice  Denman  was  hearing  the  story  of 
the  pearls,  was  the  desolate  condition  of  all  the  others.  Of 
course,  wicked  people  are  very  fascinating.  That  cannot  be 
denied ;  and  yet  the  plain,  commonplace,  ordinary  business  man, 
who  covets  neither  his  neighbour's  wife  nor  his  neighbours 
jewels,  has  some  right  to  complain  when  he  finds  he  has  as  little 
chance  of  getting  his  own  decent  affairs  settled  in  the  High 
Court  as  if  he  took  them  to  the  old  Roman  forum.  As  places  of 
amusement,  as  a  gutter  for  the  moral  garbage  of  a  corrupt  society, 
the  Courts  are  excellent ;  otherwise  they  perform  their  functions 
very  badly  indeed.     Be  viinimuAi  lex  non  cturat,  we  have  been  ' 
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told.  Perhaps  it  did  not,  once  upon  a  time.  Unfortunately,  in 
these  days  of  its  decrepitude,  trifles  only  seem  to  occupy  its 
attention,  and  these  it  mumbles  over  at  inordinate  length.  In 
what  consisted  the  importance  of  the  Russell  and  the  St.  John 
cases  ?  At  least,  the  time  consumed  in  hearing  them  was  out  of 
all  proportion  to  any  importance  they  may  have  had.  They 
abound  in  details  which  the  public  hungrily  devour  in  their 
newspapers,  and  from  the  editor's  point  of  view  their  duration 
and  their  minutiae  may  be  justified ;  but  in  any  fair  scheme  of 
real  work  for  the  Courts  the  proportion  would  be  very  differently 
settled  between  them  and  other  cases.  What  practical  method 
could  be  taken  may  be  diflScult  to  say. 

Two  things  seem  to  contribute  to  their  undue  claim  upon  the 
time  of  the  Courts.  There  is  the  morbid  egotism  of  a  certain 
depraved  section  of  society  which  is  ministered  to  by  the  pub- 
licity of  a  Court  sitting  in  solemn  fo]*m  and  taking  aw  grand 
serieiix  the  miserable  squabbles  of  two  people  about  whom  the 
presumption  ought  to  be  that  one  is  as  bad  as  the  other.  At 
anyrate  one  sighs  for  a  little  of  the  otf-hand  practical  juris- 
prudence of  Solomon  in  the  great  baby  case.  Litigants  in  the 
Divorce  Court  are  there  for  the  most  part,  like  two  angry  viragos 
in  a  Police  Court,  in  order  to  have  a  public  audience  for  the  spite 
and  malevolence  which  would  lose  half  its  charm  if  it  could 
not  be  poured  out  l:)efore  a  gaping  audience.  A  little  of  the 
magistrate's  summary  procedure  in  such  cases  might  be  well 
worth  copying  in  those  of  divorce.  Perhaps  Sir  Charles  Russell 
and  Mr.  Gill  have  taken  a  step  in  this  direction  by  their  agree- 
ment to  cut  down  their  speeches  in  the  St.  John  case.  We  may 
suppose  that  even  their  strong  stomachs  revolted  at  a  further 
course  of  the  same  unsavoury  mess.  Such  a  good  example  might 
be  followed  by  the  judge  if  he  could  divest  himself  of  the  theory, 
or  if  the  law  would  do  it  for  him,  that  the  affairs  of  married 
people  for  whom  matrimony  has  lost  its  charm  were  of  a  sacro- 
sanct character.  Let  him  omit  his  charge,  and  leave  the  jury 
with  the  direction,  "  Now,  gentlemen,  you  have  heard  the 
"  plaintiff*  and  you  have  heard  the  defendant ;  what  do  you 
"  think  of  them  ? "  If  he  were  to  come  to  the  trial  of  such  cases 
devoid  of  this  prejudice  he  might,  too,  exercise  a  good  deal  of 
useful  discretion  in  cutting  down  the  volume  of  evidence  with 
which  the  Court  is  inundated  on  such  occasions. 

The  other  matter  which  accounts  for  the  inordinate  length  of 
divorce  proceedings  is  one  not  very  easy  to  deal  with.  This  is 
the  reporting  at  such  preposterous  length  of  all  that  takes  place 
in  Court  A  glance  at  a  newspaper  suggests  the  idea  that  the 
British  public  requires  its  editors  to  cater  for  it  on  the  lines  of 
the  French  realist  novelists.  You  can  get  as  much  minute 
physiology — especially  in  what  relates  to  sex — in  a  respectable 
newspaper  during  the  course  of  a  divorce  report  as  would  ensure 
its  prosecution  for  indecency  at  the  Old  Bailey  if  it  had  been 
published  in  the  form  of  fiction.  This  is  a  feature  of  the  reports 
which  might  very  well  be  dealt  with.  It  is,  in  the  circumsteoices, 
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..simply  indecency.     It  is  not  science,  and  it  is  not  art  nor  litera- 
ture^ and  there  is  no  public  object  to  be  gained  by  its  publication 
except  the  gratification  of  prurient  curiosity,  and  the  turning  of 
a  dirty  penny  by  highly  respectable  editors  who,  with  truly 
British  Pharisaism,  have  exulted  over  the  imprisonment  of  a 
publisher  of    Zola.      The   reporting   of    trivialities  is  another 
feature*  of  divorce   cases.      The   prolixity   of   the   evidence   in 
Court,  dull  though  it  may  be,  is  carefully  reproduced  in  order 
that  readers  may  fill  themselves  to  repletion  with  a  certain  mass, 
even  if  it  has  no  savour.     That  may,  however,  be  left  to  the 
editor  and  his  customers.     The  absolute  prohibition  of  reports 
is  being  advocated  in  many  newspapers  that  are  published  only 
weekly.     That  is  very  noble  of  them,  but  their  plan  would  be 
just  a  little  too  drastic  it  may  be  feared.     It  would  be  good  for 
economising  judges  and  the  Courts,  but  there  is  an  idea  amongst 
certain  classes  that  secrecy  is  advocated  in  the  interest  of  the 
aristocratic  classes,  who  are  supposed,  perhaps  wrongly,  to  be 
most  anxious  for  the  non-disclosure  of  family  scandals.     There 
would  be  opposition  to  such  a  proposal,  though  it  seems  probable 
that  something  will   be  done  to  bring  it  about.      From  some 
remarks  recently  made  by  Lord  Halsbury  he  appears  to  go  even 
further  than  this,  and  would  perhaps  shut  up  the  Court  itself  if 
he  is  to  be  taken  literally  when  he  says  that  "it  is  causing 
"  incalculable  evil."     He  was  addressing  an  assembly  of  clergy 
and  laymen  with  a  clerical  bias,  his  subject  being  "  Preaching," 
and  it  is  likely  that  his  audience  would  consider  its  closure  the 
proper  remedy  for  desecration  of  the  sacrament  of  marriage  by 
the  Divorce  Court.     As  speakers  are  tempted  to  do  by  their 
audience,  he  got  his  own  opinions  and  those  of  his  hearers  a  little 
mixed.     But  undoubtedly  the  Court  is  a  scandal  and  disgrace 
from  many  points  of  view.     It  has  become  so  largely  because  of 
the  theory  that  the  contract  of  marriage  should  only  be  dissolved 
under  conditions  of  the  utmost  publicity,  and  with  the  utmost 
formality  with  which  the  magistrate  can  invest  the  ceremony. 
If  the  Divorce  Court  cannot  be  closed — and  that  seems  altogether 
impracticable — ^and  if  it  cannot  be  carried  on  by  secret  sittings,  nor 
reports  utterly  suppressed,  a  good  deal  can  be  done  to  prevent  it 
flaunting  itself  so  brazenly  in  the  sight  of  the  public;  and  the 
question  may  be  further  asked,  can  nothing  be  done  to  enable 
those  who  would  avoid  the  Court,  if  they  could,  to  perform  the 
happy  despatch  upon  themselves  decently  without  proclaiming 
on  the  housetops  their  private  reasons  for  so  doing?     We  have 
abolished  a  good  deal  of  what  used  to  be  necessary  n)rmalities  in 
taking  up  the  married  state ;  why  should  we  not  take  a  further 
step  in  cutting  down  the  hideous  formalities  by  which  alone  it 
can  be  laid  down?    One  curious  and  interesting  question  remains 
to    be    asked,    viz.,  what    would    the    distinguished    band    of 
half-a-dozen  or  thereabouts  who  collect  lajrge  fees  and  make  a 
certain  kind  of  reputation  out  of  things  as  they  are  have  to  say 
to  Lord  Halsbury's  and  similar  proposals  ? 

One   of  these   distinguished  persons,  the   Solicitor-General, 
made  a  favx  pcbs  in  the  course  of  the  Russell  case  which  has  led 
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to  some  very  plain  speaking,  both  in  professional  and  non-.. 
professional  papers.  The  abominable  insinuations  made  by-  him 
against  persons  who  had  absolutely  nothing  to  do  with  the  case, 
but  who  had  the  misfortune  of  having  been  acquainted  with  the 
Russells,  have  been  defended,  upon  Sir  Edward  Clarke's  account, 
on  the  old  plea  of  counsel's  instructions,  and  the  attempt  has 
been  made  to  throw  responsibility  upon  the  solicitors.  Moreover, 
it  has  been  assumed  in  non-legal  papers  that  professional  standards 
of  propriety  are  in  nowise  affected  by  such  charges,  and  that  all 
to  be  said  from  the  lawyers'  point  of  view  is  that  Sir  Edward's 
tactics  were  not  good,  since  he  alienated  the  sympathies  of  the 
jury  from  his  client  and  prejudiced  her.  The  Law  Times  protests 
very  properly  against  this  view.  The  supposed  analogy  between 
the  position  of  an  advocate  and  that  of  a  military  commander 
who  ploughs  his  way  to  his  goal  without  regard  to  moral 
considerations  is,  it  contends,  wholly  false.  "  An  advocate  in  a 
"  Court  of  law  is  not  like  a  military  commander.  He  is  bound  to 
"  be  tender  of  the  reputations  of  the  absent  and  the  undefended. 
"  We  protest  emphatically  against  the  supposition  that  tradition, 
"  maxims,  or  ethics  afford  any  excuse  or  justification  for  the 
"  introduction  into  the  miserable  and  paltry  indictment  against 
"  Earl  Russell  of  two  collateral  incidents,  which  must  inflict 
•*  incalculable  pain,  possibly  irremediable  damage,  upon  persons 
"  not  parties  to  the  suit,  one  of  whom  was  absent,  both  of  whom 
"  were  unrepresented.  Counsel,  we  believe,  invariably  endeavour 
"  to  provide  against  so  serious  an  evil  by  suppressing  allegations 
"  which  cannot  be  proved,  and  names  and  incidents  purely 
"  collateral  which  involve  a  foreign  and  separate  issue."  Only 
this  happens  not  to  have  been  done  in  the  Russell  case. 

Upon  the  other  point,  that  counsel  are  merely  the  mouthpiece 
of  solicitors,  it  is  equally  energetic.  It  thus  states  what  is 
undoubtedly  recognised  as  the  proper  rule — "  Counsel  of  any 
"  standing,  we  venture  to  say,  never  rely  upon  the  instructions  of 
"  solicitors  contained  in  the  brief.  In  consultation  they  inquire 
"  minutely  into  the  evidence  to  be  called  in  support  of  their 
"statement,  and  no  man  who  values  his  reputation  would 
"  dream  of  making  charges  the  truth  of  which  he  had  not  some 
"  assurance  that  he  would  be  able  to  support  by  evidence."  It 
thus  sums  up,  "  The  particulars  ought  never  to  have  been  drawn, 
"  they  should  not  have  been  allowed  by  the  registrar,  they  should 
"  never  have  been  made  the  basis  of  cross-examination,  and  no 
"  charge  founded  upon  them  should  ever  have  escaped  the  lips  of 
"  the  Solicitor-General."  It  would  seem  as  though  counsel  them- 
selves cannot  escape  some  of  the  contamination  of  the  Divorce 
Court 

In  real  interest  there  has  been  no  such  case  in  the  Courts  for 
a  very  long  time  as  that  of  Osborne  v.  Hargreaves,  It  is  very 
questionalne,  however,  whether,  except  amongst  the  more  in- 
tellectual classes,  half  the  attention  was  paid  to  it  as  was 
given  to  the  two  ca.ses  I  have  been  speaking  about.  The 
conclusion  was  the  most  dramatic  that  I  ever  saw  and  more 
powerfully  excited  the  feelings  of  the  spectators.     Mr.  Justice 
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Denman  professed  to  have  seen  the  inevitable  cUnoueinent 
He  must,  of  course,  be  taken  seriously,  and  yet,  speaking 
of  others,  it  is  certain  that  crowds  of  experienced  lawyera 
who  had  followed  the  case  were  positively  stupefied  with 
astonishment.  The  emotion,  somewhat  suspiciously  regarded 
perhaps  by  those  not  present  and  merely  reading  the  account, 
manifested  by  counsel  faithfully  represented  the  feelings  aroused 
in  every  mind  in  dwelling  upon  the  significance  of  the  statement 
pieced  together  by  Sir  Charles  and  Sir  Edward.  A  veil  seemed 
rent,  disclosing,  in  the  person  of  an  apparently  innocent  gentle- 
woman, a  criminal  capable  of  all — of  audacity  or  of  treachery. 
We  were  standing  amidst  the  wreck  of  human  lives  and 
happiness  brought  about  by  the  wickedness  or  weakness,  one 
hardly  knew  what  to  call  it,  of  a  woman  in  whose  wrong-doing 
it  had  been  impossible  to  believe.  The  Courts  have  not  seen 
such  an  appalling  revelation  of  turpitude  since  Pigott  left  the 
box  to  blow  out  his  brains.  We  were  all  saying  amongst  each 
other,  "  We  may  expect  to  hear  the  like  of  Mrs.  Osl)orne." 


Edinburgh. — Mr.  Diigald  M*Kechnie,  advociite,  M.A.,  has  been 
appointed  Sheriff  of  Argyllshire,  in  room  of  Mr.  Alexander  Forbes 
Irvine,  resigned. 

Mr.  James  Wallace,  the  senior  Advocate-Depute,  has  been  appointed 
Sheriff  of  Chancery  in  succession  to  Mr.  M*Kechnie. 

Mr.  Brodie,  senior  assistant  clerk  of  Session  in  the  Second  Division, 
has  resigned  office  on  account  of  advancing  years.  Mr.  Prain,  the 
remaining  assistant  clerk,  becomes  Inner  House  depute-clerk  in  that 
Division  under  the  Clerks  of  Session  (Scotland)  Regulation  Act,  1889. 

Messrs.  James  Wright  Forbes,  M.A.,  LL.B.  Edin.,  and  A.  A.  Grainger 
Stewart,  M.A.,  LL.B.  Edin.,  have  been  admitted  members  of  the  Faculty 
of  Advocates. 

Mr.  John  Philp  Wood,  W.S.,  of  the  firm  of  Messrs.  Melville  &  Lindsay, 
W.S.,  has  been  appointed  Professor  of  Conveyancing  in  the  University  of 
Edinburgh,  in  room  of  the  late  Professor  Eraser  Tytler. 

Mr.  Watson,  law  agent  to  the  Great  North  of  Scotland  Railway 
Company  at  Aberdeen,  has  been  appointed  law  agent  to  the  North 
British  Railway  Company,  in  room  of  Mr.  White-Millar,  resigned. 


Glasgow. — Mr.  Henry  Bremner  Neave  has  been  appointed  solicitor 
to  the  Caledonian  Railway  Company  in  room  of  the  late  Mr.  George 
Jackson.  Mr.  Neave  had  been  assistant  solicitor  for  some  years,  and 
acted  as  interim  solicitor  during  the  illness  of  Mr.  Jackson. 

The  copartnership  carried  on  \mder  the  firm  of  Johnston  k  Sneddon, 
writers,  at  183  West  George  Street,  Glasgow,  has  been  dissolved.  The 
business  is  being  carried  on  by  Mr.  Dugald  Johnston  under  his  own  name 
at  the  same  address. 
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THE  REVISION  OF  ENGLISH  LEGAL  PROCEDURE. 
If  we  may  believe  Blackstone,  there  existed  "  once  upon  a  time  " 
a  veritable  golden  age  of  the  English  law.  The  administration 
of  justice  was,  we  are  told,  distinguished  by  the  three  remark- 
able qualities  of  cheapness,  expedition,  and  ease.  Since  then, 
however,  an  unhappy  change  has  taken  place;  and  indeed  it 
must  have  occurred  at  a  date  not  far  removed  from  Blackstone 
himself.  We  may  imagine  a  kind  of  legal  cataclysm  which 
swept  away  all  the  distinctive  marks  of  the  former  period,  and 
even  the  memory  of  it,  for  undoubtedly,  whether  it  be  a  vulgar 
error  or  not,  there  has  long  been  a  common  belief  that  no 
English  institution  is,  or  ever  was,  more  cumbrous,  more  dilatory, 
more  uncertain,  and  more  expensive  in  its  working  than  the  law, 
unless  it  be  equity.  During  the  last  forty  years  (to  go  no  further 
back)  innumerable  efforts  have  been  made  to  remove  this  re- 
proach. Twenty  years  ago  they  culminated  in  a  memorable 
revolution  which  was  intended  to  introduce,  and  did  in  fact 
introduce,  a  new  era.  The  strange  and  anomalous  dual  systems 
of  law  and  equity,  which  applied  different  principles  to  the 
same  facts,  were  welded  together ;  the  artificial,  intricate,  subtle, 
and  voluminous  pleadings  of  each  system  were  replaced  by  a 
common  method  intended  to  be  plain,  natural,  and  simple ;  other 
cumbrous  forms  were  simplified;  and  especially  the  ancient 
Courts  of  law  having  separate  jurisdictions,  together  with  the 
Courts  of  Chancery,  were  formed  into  one  great  High  Court  of 
Justice  administering  the  fused  systems  of  law  and  equity  under 
the  same  roof  instead  of  in  a  number  of  Courts  scattered  about 
the  metropolis.  Thus  we  have  been  living  for  a  considerable 
period  under  the  regime  of  the  Judicature  Acts,  and  have  in 
fact  been  trying  an  experiment.  Without  attempting  any  vain 
and  useless  comparison  between  the  defects  of  the  old  system 
and  of  the  new,  it  is  evident  that  the  former  have  been  passing 
out  of  remembrance,  and  that  the  latter  have  been  impi-essing 
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themselves  upon  us  most  strongly  during  this  time.  On  the 
whole,  and  speaking  broadly  of  the  two  methods,  it  may  be  said 
that  the  continuance  of  the  one  had  become  impossible,  and  that 
the  establishment  of  the  other  was  a  necessary  alteration,  and 
Daay  yet  become  a  beneficial  refoiin. 

One  of  the  chief  difficulties  anticipated  before  the  first  of  the 
Judicature  Acts  was  the  application  of  equitable  principles  by 
the  common  lawyers  then  on  the  bench  and  at  the  bar.  In 
addition  there  was  to  be  feared  an  inevitable  efflorescence  of 
new  practice  cases  as  a  result  of  the  new  procedure,  which  was 
neither  that  of  the  old  common  law  nor  the  old  Chancery,  but 
an  amalgam  of  both.  The  first  was  made  much  of,  but  what 
Lord  Cockbum  prophesied  has  by  this  time  accomplished  itself. 
"  Worked  by  new  hands,"  he  said,  "  the  machinery  will  probably 
"  move  less  easily  and  quickly ;  but  I  do  not  at  all  despair  of  its 
"  soon  doing  its  work  eflfectually.  In  a  short  time  the  distinction 
"  between  law  and  equity  will  be  lost  sight  of  and  forgotten,  and 
"  the  united  law  will  be  familiar  to  us."  This  stage  has  been 
reached,  and  amidst  all  the  complaints  which  have,  for  the  last 
half-dozen  years  at  any  rate,  been  heard,  none  have  been  based 
upon  a  presumed  impossibility  or  inconvenience  of  the  adminis- 
tration of  law  and  equity  as  decreed  by  the  Judicature  Acts. 

As  to  the  new  practice  cases,  it  is  true  they  introduced  an 
additional  element  of  expense  and  delay,  which  had  a  consider- 
able eflfect  for  some  years.  Now,  however,  their  importance  is 
much  diminished,  and  this  obstacle  to  the  satisfactory  working 
of  the  Acts  has  practically  disappeared. 

We  have  no  longer,  then,  to  reckon  with  elements  which  were 
bound  for  a  time  to  influence  unfavourably  the  working  of  the 
new  legal  machinery ;  and  if  it  still  continues  to  be  unequal  to 
the  requirements  of  society,  that  must  arise  either  from  inherent 
defects  in  its  construction,  or  because  it  was  not  planned  on  lines 
sufficiently  large  when  it  was  in  the  hands  of  its  creators.  The 
experience  of  twenty  years  is  surely  ample  enough  to  have 
enabled  us  to  arrive  at  a  conclusion  on  these  points,  and  to  form 
an  opinion  upon  the  nature  of  the  alterations  required.  In  an 
unofficial  manner  the  legal  profession  has  not  failed  of  late  to 
point  out,  in  much  detail,  the  numerous  shortcomings  and  want 
of  adaptability  of  means  to  ends  which  have  been  disclosed. 
Thus  a  few  months  ago,  when  Lord  Esher,  the  Master  of  the 
Rolls,  moved  in  the  House  of  I^rds  for  a  Commission  to  inquire 
into  the  working  of  the  Judicature  Acts  and  legal  administra- 
tion generally,  the  Lord  Chancellor  opposed  the  motion  on  the 
ground  that  inquiry  into  what  was  matter  of  common  know- 
ledge was  hardly  necessary,  and  that  for  the  purpose  of  pi*opos- 
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ing  remedies  the  Judicature  Acts  themselves  had  placed  efficient 
powers  in  the  hands  of  the  body  most  competent  to  possess 
them,  viz.,  the  judges.  Conmion  knowledge,  however,  needs  to 
be  formulated  precisely  before  it  can  be  made  a  basis  for  legisla- 
tion, and  since  Lord  Esher  s  motion  the  judges  seem  to  have 
shrunk  from  the  clear  duty  which  lay  before  them.  Now,  at 
last,  when  the  professional  outcry  can  no  longer  be  disregarded, 
the  official  revision  of  the  general  procedure  and  administration 
of  the  law  is  about  to  be  made  for  the  first  time  during  the 
whole  period  since  1873. 

This  is  a  most  remarkable  fact,  and  it  throws  a  good  deal  of 

light  on  the  partial  failure  of  the  Judicature  Acts  legislation. 

How  could  a  brand  new  system  like  that  which  they  established 

be  expected  to  work  without  the  most  careful  supervision,  and 

the  most  anzious  solicitude  of  those  who  had  it  under  their 

chaise  to  discover  and  obtain  the  remedy  of  its  defects?    Plainly 

the  authors  of  the  Acts  had  no  such  expectation,  for  section  75 

of  the  Judicature  Act,  1873,  provides  that  "  a  council  of  the 

"judges  of  the  Supreme  Court  shall  assemble  once  at  least  in 

"  every  year  on  such  day  or  days  as  shall  be  fixed  by  the  Lord 

"  Chancellor,  with  the  concurrence  of  the  Lord  Chief  Justice  of 

"  England,  for  the  purpose  of  considering  the  operation  of  this 

"  Act  and  of  the  rules  of  Court  for  the  time  being  in  force,  and 

"  also  the  working  of  the  several  offices  and  the  arrangements 

"  relative  to  the  duties  of  the  officers  of  tlie  said  Courts  respec- 

"  tively,  and  of  inquiring  and  examining  into  any  defects  which 

"  may  appear  to  exist  in  the  system  of  procedure  or  the  adminis- 

"  tration  of  the  law,     .     .     .     and  they  shall  report  annually  to 

"  one  of  Her  Majesty's  principal  Secretaries  of  State  what  (if 

"  any)  amendments  or  alterations  it  would,  in  their  judgment,  be 

"  expedient  to  make  in  this  Act,  or  otherwise,  relating  to  the 

"  administration  of  justice,  and  what  other  provisions  (if  any) 

"which  cannot  be  carried  into  eflfect  without  the  authority  of 

"Parliament,  it  would   be   expedient  to   make  for  the  better 

"  administration  of  justice." 

In  the  letter  written  by  Lord  Coleridge  to  Lord  Halsbury 
calling  the  attention  of  the  Lord  Chancellor  to  this  section,  as 
well  as  in  the  latter's  reply,  there  is  a  kind  of  naive  surprise 
that  at  last  such  extensive  powers  should  have  been  discovered 
in  the  recondite  pages  of  the  Judicature  Acts,  although,  as  was 
mentioned  above,  the  Lord  Chancellor  had  referred  to  the  section 
in  putting  off  Lord  Esher s  motion;  and  there  is  an  amusing 
pretence  of  disclaiming  any  responsibility  for  the  neglect  of  a 
duty  which  has  been  cast  upon  them  both  by  these  Acts. 
The  question  is  being  asked,  why  the  enactment  of  the  above 
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section  has  been  so  long  disased  ?  Perhaps  the  answer  is  that 
in  the  legal  department  of  the  public  service,  as  also  in  some 
others,  there  is  no  responsible  head  exercising  effective  control 
over  all  and  every  part  of  the  system.  In  observing  the 
awkward  efforts  and  misdirected  energies  of  the  judicial  body  to 
perform  its  appointed  work,  we  are  reminded  of  a  blinded  giant 
painfully,  frantically,  and  helplessly  struggling  amidst  hopeless 
darkness.  The  letter  of  the  Lord  Chief  Justice  contains  no 
reference  to  this  fundamental  defect.  Yet  it  is  clear  that  the 
Judicature  Acts  introduced  a  divided  authority  in  the  persons 
or  offices  of  the  Lord  Chancellor  and  the  Lord  Chief  Justice,  and 
that  on  this  account,  in  great  measure,  the  law  has  come  to  grief 
of  late  years.  These  great  officers  are  left  to  find  out  as  best 
they  can  the  respective  places  they  fill.  Nominally,  the  Lord 
Chancellor  is  the  head  of  the  administration  under  the  Judicature 
Acts.  By  virtue  of  his  office,  however,  he  belongs  rather  to  the 
political  than  to  the  judicial  body;  and  the  Lord  Chief  Justice 
is  more  naturally  the  person  whom  we  should  expect  to  have  the 
charge  and  direction  of  legal  affairs.  We  may  easily  believe  then 
that  the  relations  of  the  Chancellor  and  the  Chief  Justice  are 
embarrassing,  and  give  rise  to  a  position  productive  of  a  vast 
deal  of  dignified  politeness  and  courtesy,  but  fatal  to  the 
energetic  initiative  and  business  -  like  conduct  of  practical 
schemes.  We  are  not  surprised  to  find  that  Lord  Coleridge 
passes  over  a  subject  which  has  received  copious  treatment  at 
other  hands.  Thus  the  Solicitors*  Journal,  which  is  not  hopeful 
as  to  the  results  of  the  deliberations  of  the  judges,  says, 
"  Probably  the  true  remedy  for  the  present  state  of  things  is  to 
"  be  found  in  another  direction  entirely.  We  have  on  former 
"occasions  pointed  out  that  many  evils  incident  to  litigation 
"  arise  from  the  lack  of  any  effective  administrative  control  over 
"  the  Supreme  Court ;  and  it  would  be  an  obvious  reform  to 
"  place  the  management  of  its  business  under  the  control  of  a 
"  Minister  of  Justice  less  ornamental,  but  more  useful,  than  the 
"  Lord  Chancellor,  who  would  be  responsible  for  its  due  conduct 
"  to  Parliament.  Such  a  minister  should  be  in  a  position  to* 
"  formulate  for  the  consideration  of  Parliament,  much  more 
"  rapidly  than  any  council  of  judges,  alterations  which  it  might 
"  require  the  authority  of  Parliament  to  make." 

Whatever  may  be  the  merits  of  this  suggestion,  it  is  not  at 
all  probable  that  the  judges  would  favour  it,  or  that  the 
committee  of  their  body,  which  Lord  Coleridge  is  understood  to 
have  proposed  at  the  council  for  the  purpose  of  formulating  the 
changes  required,  will  recommend  its  adoption.  The  Lord 
Chancellor  is  too  much  of  a  fetish  ;  to  deprive  him  of  any  of  his 
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prerogatives  would  savour  of  sacrilege.  And  yet  the  defect 
which  the  suggestion  is  intended  to  meet  goes  to  the  root  of  the 
whole  matter. 

Much  may  certainly  be  done  othei-wise  of  great  value  upon 
the  lines  laid  down  in  Lord  Coleridge's  letter  if  there  should  be 
a  real  and  earnest  desire  on  the  part  of  the  judges  to  grapple 
with  the  many  difficulties  of  the  subject,  and  if  we  could  be 
hopeful  as  to  the  Legislature  upon  whom  the  duty  and  responsi- 
bility of  giving  effect  to  the  judges'  deliberations  would  be  cast. 
LTnfortunately  there  is  room  for  doubt,  both  of  the  judges  and 
the  Legislature.  There  is  a  painful  lack  of  public  spirit  in  the 
judicial  body,  and  lethargy  reigns  upon  the  bench.  Even 
assuming  that  the  judges  are  as  full  of  reforming  zeal  as  we 
should  like  to  think,  they  will  have  some  difficulty  in  carrying 
on  their  inquiries  without  interfering  with  the  work  of  the 
Courts,  which,  it  need  hardly  be  said,  cannot  spare  their  services. 
At  least  it  would  seem  so,  seeing  that  it  appears  to  have  been 
necessary  to  close  the  Courts  for  a  whole  day  when  the  pre- 
liminary meeting  was  held  on  the  18th,  although  it  lasted  only 
about  two  hours  and  a  half.  There  would  be  no  occasion  for 
surprise  if,  after  all,  a  mixed  commission  representative  of  others 
than  the  judicial  body  were  found  necessary;  and  under  any 
circumstances  Parliament  would  have  to  legislate,  since  much 
needs  to  be  done  which  lies  beyond  the  rule-making  powers  of 
the  judges.  What  a  hopeless  prospect  this  is  in  the  present 
state  of  Parliament  need  not  be  insisted  upon. 

Lord  Coleridge's  letter  contains  a  list  of  proposed  subjects 
for  enquiry  which  is  of  formidable  dimensions.  The  discussions 
of  the  profession  and  of  the  commercial  classes  have  made  the 
construction  of  such  a  list  not  at  all  a  difficult  matter,  and  the 
letter  gives  a  fairly  complete  summary  of  the  questions  raised. 
Upon  that  of  the  establishment  of  tribunals  of  commerce,  how- 
ever. Lord  Coleridge  is  silent ;  and  no  doubt  it  does  lie  outside 
the  specific  enquiry  as  to  the  working  of  the  Judicature  Acts.  The 
object  being  to  remove  obstructions  to  the  flow  of  business  to 
the  Courts,  he  doubtless  thinks  it  would  be  going  wide  afield 
to  raise  the  question  of  setting  up  outside  rival  tribunals. 
Moreover,  there  is  not  nearly  the  same  unanimity  either  amongst 
lawyers  or  commercial  men  upon  the  need  of  such  tribunals 
as  upon  other  changes.  What  may  be  called  the  Lancashire 
school  rather  opposes  them — the  London  is  in  favour  of  them ; 
and  the  latter,  in  its  Chamber  of  Commerce,  is  at  present  pre- 
paring a  scheme  intended  for  use  in  London. 

But,  apart  from  this  subject.  Lord  Coleridge's  list  bristles 
with  difficulties  and  matters  of  controversy.  We  cannot  do 
more  here  than  mention  them.  Digitized  by  CjOOQIc 
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There  is,  first,  the  question  of  the  circuits  for  common  law 
civil  business,  and  the  system  of  venues,  or  the  liberty  which 
plaintiffs  have  of  placing  causes  for  trial  without  regard  to  the 
localities  in  which  the  cause  of  action  arises.  The  two  together 
result  in  an  immense  waste  of  time  and  judicial  power  in  the 
country,  and  an  influx  of  cases  into  London  which  prevents 
metropolitan  actions  of  the  greatest  importance  from  being  tried 
expeditiously.  In  connection  with  this  there  is  the  hardship  of 
imposing  upon  London  jurors  the  hearing  of  cases  with  which,  as 
Londoners,  they  have  no  concern. 

The  problem  is  to  discover  some  method  of  removing  these 
opposing  difiiculties.  The  Lancashire  interest  proposes  the  con- 
tinuous sittings  of  judges  of  the  High  Court  at  certain  gi-eat 
centres  of  population  and  business,  as  Liverpool,  Manchester, 
and  other  such  towns.  There  are  schemes  for  the  establishment 
of  District  Courts  throughout  England  which  involve  still  more 
of  the  principle  of  decentralization.  Others  again,  by  a  strict 
application  of  the  principle  of  local  venues,  would  boldly  admit 
the  necessity  of  the  judges  leaving  London  en  masse  for  four 
months  out  of  the  nine  which  form  the  legal  year — compensation 
being  found  for  this  in  the  transaction  of  London  business  alone 
for  the  other  five  months,  with  the  addition,  of  course,  of  the 
appeal  and  other  non-nisi  prius  business,  which  must  be  per- 
formed by  the  supreme  Court  for  the  whole  country.  Less 
drastic  is  the  proposal  to  abolish  certain  decayed  assize  towns 
as  such,  and  to  group  them  so  as  to  save  the  time  and  expense 
involved  in  special  visits  of  the  judges. 

Lord  Coleridge  remarks  generally  of  all  these  that  they  form 
a  subject  of  much  difiiculty,  of  very  wide  range,  and  of  great 
importance,  not  only  legally,  but  politically — using  that  word,  of 
course,  to  the  exclusion  of  party  politics. 

The  second  topic  is  the  present  block  in  the  Chancery 
Division,  and  how  far  the  present  practice  of  that  division 
contributes  to  or  creates  it.  Lord  Justice  Bowen  discussed  this 
subject  some  years  ago,  and  he  then  thought  that  the  appoint- 
ment of  an  additional  judge  was  a  necessary  part  of  any 
remedial  scheme  that  could  be  devised.  He  was  of  opinion, 
however,  that  this  was  not  suflScient  in  itself  without  a  revision 
of  the  organization  of  the  Chancery  Courts,  but  apparently  was 
not  sure  whether  the  peculiar  nature  of  Chancery  business 
allowed  the  introduction  of  a  system  more  nearly  allied  to  that 
of  the  Common  Law  Division.  It  would  not  be  profitable  to 
enter  further  into  details.  What  is  more  instructive  in  con- 
nection with  what  we  are  here  considering  is  that  Lord  Justice 
Bowen,  writing  in  1886,  congratulates  the  profession  upon  the 
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fact  that  it  is  one  which  has  been  reported  upon  by  a  special 
committee  of  judges  and  others  recently  appointed  by  the  late 
Lord  Chancellor!  Lord  Justice  Bowen  may  have  been  serious 
when  he  wrote  these  words ;  at  present  they  wear  a  painful  air 
of  irony. 

We  may  group  Lord  Coleridge's  next  three  items  together. 
They  are  the  multiplication  of  appeals  under  the  Judicature  Acts, 
expenses  of  appeals  to  the  House  of  Lords,  and  the  general 
costliness  of  litigation.  In  the  article  above  mentioned  Lord 
Justice  Bowen  says  that  the  Judicature  Acts  added  an  expense 
of  20  per  cent,  to  legal  proceedings.  This  is  largely  to  be 
ascribed  to  the  multiplication  of  appeals,  and  these  to  the  two 
causes  of  an  increased  power  of  appeal  given  by  the  Acts  and  to 
the  institution  of  Divisional  Courts,  which  have  encouraged 
appeals  in  interlocutory  proceedings,  and  have  at  the  same  time 
failed  to  win  the  confidence  of  the  profession  and  the  public  in 
final  matters.  It  seems  to  be  agreed  that  the  power  of  appeal  in 
interlocutory  matters  must  be  curtailed,  and,  somewhat  less 
certainly,  that  some  of  the  business  of  the  Divisional  Courts 
could  be  done  by  single  judges,  while  other  portions  might  be 
sent  directly  to  the  Court  of  Appeal,  as  was  done,  for  instance, 
in  the  case  of  new  trials  by  Mr.  Finlay's  Act.  Other  suggestions 
relate  to  preliminary  proceedings  in  actions,  the  simplification 
of  pleadings,  the  time  for  taking  the  various  steps  in  actions,  and 
so  on. 

The  sixth  item  of  the  list  must  be  read  in  connection  with 
the  three  preceding.  It  proposes  an  enquiry  into  the  disappear- 
ance "  or,  at  least,  the  great  diminution  "  of  commercial  business, 
the  cause  of  that  diminution,  and  whether  any  attempt  to  bring 
it  back  to  the  Coui-ts  of  law  be  practicable  or  desirable.  The 
profession  is  hopeful  upon  this  head  if  it  may  also  hope  that  the 
judges  and  the  Legislature  will  devise  and  carry  out  a  system  of 
procedure  which  shall  meet  the  commercial  requirements  of 
cheapness  and  expedition.  It  points  out  that  the  pleadings  in 
commercial  cases  might  be  simplified  almost  to  the  extent  of 
abolition,  and  that  wide  discretion  should  be  given  to  the  judges 
in  such  cases  to  admit  as  evidence  what  is  not  strictly  admissible, 
when  he  considers  it  reasonable  to  do  so  in  order  to  avoid  delay 
and  expense.  These  requirements  being  met,  it  believes  that, 
notwithstanding  the  increase  in  recent  years  of  private  arbitra- 
tion, there  is  still  a  large  amount  of  business  to  which  this 
method  cannot  be  so  satisfactorily  applied  as  can  that  of  the 
ordinary  tribunals,  provided  these  latter  are  placed  upon  a  proper 
footing,  and  reference  is  made  to  the  Admiralty  Division 
procedure  as  affording  an  excellent  illustration  of  the  possibility 
of  speedy  trials.  Digitized  by  GoOglc 
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Lastly,  the  Chief  Justice  speaks  of  the  desirability  of  pro- 
viding some  legal  means  of  reviewing  sentences  in  criminal  cases. 
This,  like  the  project  of  tribunals  of  commerce,  lies  somewhat 
outside  the  matters  of  procedure  upon  which  the  easy  and  rapid 
working  of  the  legal  machinery  depends.  The  judges  may  have 
valuable  suggestions  to  make  upon  this  head ;  but,  after  all,  at 
present  their  energies  may  be  better  applied  in  the  direction 
indicated  by  the  many  other  difficult  subjects  above  mentioned. 
Some  of  these  can  be  dealt  with  by  themselves  by  means  of  new 
rules  and  orders ;  the  mode  of  dealing  with  others  can  only  be 
suggested  by  them  to  Parliament.  The  two  bodies  have  an 
undertaking  before  them  hardly  less  important  and  arduous  than 
that  of  the  authors  of  the  Judicature  Acts.  They  have  to  rescue 
the  work  of  those  reformers  from  the  reproach  of  failure,  and,  as 
many  think,  the  profession  of  the  law  from  a  threatened  collapse. 
The  action  of  the  judges  has  been  welcomed  as  a  serious  endea- 
vour towards  these  ends;  but  it  is  well  to  remember  certain 
homely  proverbs  as  to  counting  one's  chickens  before  they  ai'e 
hatched,  and  as  to  holloaing  before  one  is  out  of  the  wood. 

Geo.  H.  KNorr. 


THE   JOURNAL    OF  JURISPRUDENCE,    AND    LEGAL 

JOURNALISM  IN  SCOTLAND. 
A  MODEST  slip  in  the  420th  number  of  the  Journal  of  Juris- 
prudence  aiul  Scottish  Law  Magazine  intimated  to  its  few 
remaining  friends  the  decease  of  the  oldest  and  the  longest  lived 
legal  journal  in  Scotland.  "The  publication  of  this  magazine 
"  will  be  discontinued  from  this  date,  December,  1891."  Neither 
its  publishers  nor  its  conductoi's  have  deemed  it  worthy  of  an 
obituary  notice  or  a  word  of  farewell.  Yet,  as  Scots  law  and  its 
separate  administration  are  among  the  few  remaining  mai*ks  of 
Scots  nationality,  there  may  be  a  melancholy  interest  and  some 
profit  in  recalling  for  a  moment  the  story  of  a  journal  which  at 
times  served  to  express  the  mind  of  Scottish  lawyers,  and  may  yet 
be  referred  to  as  throwing  light  on  the  course  of  Scottish  juris- 
prudence and  legislation. 

It  was  published  from  first  to  last  by  the  old  and  eminent  firm 
of  which  Sir  Thomas  Clark,  lately  Lord  Provost  of  Edinburgh, 
has  for  many  years  been  the  head;  and  the  fact  that  the  firm 
maintained  it  simply  and  avowedly  as  an  adjunct  of  their 
publishing  business  must  receive  due  consideration  in  estimating 
its  merits.  That  accounts  in  a  large  measure  for  the  mutability 
of  its  policy — for  its  proprietors  took  little  concern  with  the 
opinions  it  professed — as  well  as  for  the  tenacity  with  which  it 
lived  on  year  after  year  with  one  foot  in  the  grave. 
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It  was  not  always  deficient  in  vitality  and  initiative.  It 
commenced  in  January,  1857,  with  contents  curiously  character- 
istic of  the  time.  There  were  articles  entitled  "  The  Mercantile 
"  Law  Amendment  Act,"  "  The  New  Law  of  Sale,"  "  The  New 
"  Bankruptcy  Act " ;  while  the  review  of  the  month  reflected  the 
cun-ent  opinion  of  young  and  earnest  lawyers,  now  elderly  and 
gray,  upon  the  block  of  business  in  the  Court  of  Session,  upon 
proposed  improvements  on  the  working  of  the  reformed  procedure 
in  the  local  Courts,  and  the  then  impending  judgment  of  the 
Hoase  of  Lords  in  the  first  BartonshUl  case,  which  finally 
imposed  on  Scotland  the  English  law  as  to  employers'  liability  to 
their  workmen.  The  patriotic  editor  expresses  "apprehension  as 
"  to  the  result  of  this  judgment,  anticipating  that  in  this  case,  as 
**  in  every  other,  the  ancient  law  of  Scotland  will  be  made  to  bend 
"  to  the  law  with  which  an  English  chancellor  is  familiar. 
"  Hereafter,"  he  continues,  betraying  his  popular  sympathies  in 
his  inelegant  but  prophetic  utterance,  "  the  widow  and  children 
**  of  the  unfortunate  workmen  killed  in  quarries  and  coalpits 
"  will  be  thrown  for  support  upon  the  parish,  instead  of  being 
"  maintained  by  the  master  (who  had  enjoyed  the  services  of  the 
"  departed  father  and  husband)  through  the  medium  of  the  jury's 
"verdict,"  If  in  later  years  the  journal  sometimes  attained 
higher  literary  excellence,  it  never  displayed  more  intellectual 
vigour,  or  served  the  profession  and  the  country  more  efficiently 
than  in  its  earliest  years. 

Its  founders,  under  the  patenial  supervision  and  encourage- 
ment of  that  most  learned  and  kindly  of  lawyei's.  Lord  Fraser, 
who  had  not  yet  become  a  sheriff*,  were  mostly  young  advocates 
of  the  Liberal  and  progressive  persuasion.  The  present  able  and 
versatile  Sheriff-Principal  of  Aberdeenshire  was  the  first  editor, 
and  among  the  contributors  were  Sir  John  Gorrie,  now  a  colonial 
judge,  then  a  Radical  member  of  the  metropolitan  Town  Council ; 
Middleton  Rettie,  now  the  veteran  editor  of  the  Court  of  Session 
Reports  (himself  a  subtle  and  accomplished  lawyer,  whose  services 
to  the  profession  have  never  been  recognised  by  the  careless 
gods  of  the  Parliament  House);  and  John  McLaren,  now  Lord 
M'Laren,  who,  on  the  removal  of  Mr.  Guthrie  Smith  to  the 
SheriflF-Substituteship  of  Forfar  in  October,  1860,  became  editor 
of  the  journal.  Mr.  McLaren,  who  needs  no  praise  in  these  pages, 
held  this  office  for  two  or  three  years,  during  which  he  must  have 
been  much  occupied  with  legal  writing,  for  his  Law  of  Trusts 
appeared  in  1863.  He  W£is  succeeded  by  Norman  Macpherson, 
then  known  as  editor  of  the  Reports,  afterwards  as  Professor 
of  Scots  Law,  and  always  as  the  genial  and  learned  lawyer  and 
laird  of  the  Island  of  Eigg.     The  other  editors  and  contributors 
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to  the  journal  may  rest  in  oblivion.  Some  of  them  might  reason- 
ably decline  to  be  remembered  as  men  whose  truthfulness  brought 
them  only  ill-will  and,  in  some  measure,  excommunication;  others 
might  prefer  not  to  be  recorded  as  editors  by  whose  "  prudence  " 
the  journal  was  practically  muzzled.  Let  us  make  one  exception. 
Let  us  recall  for  a  moment  the  modest  merit  of  David  Crichton, 
too  soon  laid  aside  from  this  and  all  other  professional  work — a 
writer  of  shrewd  and  lucid  prose,  of  clever  and  ingenious  verse. 
A  few  of  his  poems  may  be  found  here  and  there  in  the  back 
volumes  of  the  journal.  Five  stanzas  entitled  "A  Successful 
"  Career"  in  the  volume  for  1874  are  distinguished  by  remark- 
able force  and  feeling,  and  are  worthy  to  be  ranked  with  the 
best  "  legal  lyrics  "  of  the  past  generation. 

In  its  earlier  days  free  discussion  was  the  ruling  principle 
and  final  cause  of  the  journal.  When  at  a  later  time  Lord 
Ormidale,  by  his  honest  and  nobly  courageous  address  to  the 
Juridical  Society  of  Edinburgh,  awakened  the  country  to  the 
necessity  of  reforming  its  judicatories,  he  initiated  a  movement 
which  the  Royal  Commission  of  November,  1868,  and  the  per- 
severing efforts  of  placemen,  actual  and  expectant,  retarded  and 
attenuated,  but  could  not  altogether  stop.  It  pix)duced  the  Court 
of  Session  Act  of  1868,  a  fairly  efficient  measure,  and  two  or 
three  Sheriff*  Court  Acts,  which  ameliorated  procedure  with  an 
extremely  prudent  regard  to  the  interests  of  the  Parliament 
House.  In  the  years  from  1868  to  1874,  as  the  present  writer 
may  be  allowed  to  recall,  not  without  unfeigned  regret  for  many 
imperfections  and  mistakes  of  management,  the  pages  of  the 
journal  were  open  to  disputants  on  both  sides  of  the  prevailing 
controversies,  of  which  that  as  to  the  constitution  of  the  local 
Courts  was  perhaps  the  chief;  and  it  did  not  shrink  from  the 
duty  of  animadverting,  as  it  had  done  before,  even  on  such  sacred 
subjects  as  the  manner  in  which  Lord  Advocates  and  Secretaries 
of  State  exercised  their  trust  for  distributing  what  is  still, 
unfortunately,  called  the  "  patronage"  of  the  Crown.  Since  that 
time,  however,  the  journal  has  never  been  obnoxious  to  the 
powers  that  be,  for  most  of  its  writers  have  held  it  to  be  their 
fii*st  duty  to  keep  silence  about  all  dangerous  subjects,  however 
much  they  might  concern  the  profession  and  the  public. 

If  legal  journalists  have  not  more  serious  difficulties  to 
contend  with  than  those  who  write  for  other  classes  or  pro- 
fessions, they  have  this  disadvantage,  that  they  are  never 
purely  '*  pres^smen."  They  have  not  the  training  of  the  regular 
journalist,  nor  in  general  his  independence.  They  have,  or  at 
least  desire  to  have,  particularly  if  they  are  members  of  the  bar, 
something  else,  in  their  view  something  better,  to  do  than  their 
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literary  work.  This  might  not  be  a  very  serious  drawback  if 
they  sought  no  more  than  to  influence  their  own  profession  or 
reflect  its  prevailing  thought.  But  the  law  and  its  administration 
and  improvement,  which  are  the  proper  field  of  the  ideal  law 
reviewer,  touch  the  whole  body  of  the  people,  and  so  far  as  they 
do  so,  it  might  l)e  supposed  that  they  would  be  sufficiently  cared 
for  by  the  newspaper  and  the  general  reviewer.  These,  it  is 
true,  bestow  adequate  attention  on  many  topics,  and  from  year 
to  year  widen  their  scope.  But  they  do  not  yet  profess  to  fulfil 
all  the  functions  of  the  strictly  professional  journal.  They  rarely 
discuss  purely  technical  subjects,  and  for  want  of  knowledge,  or 
from  fear  of  giving  offence,  or  the  wish  to  conform  to  a  laudable, 
but  in  its  extreme  results  not  altogether  wholesome,  tradition, 
the  more  considerable  journals  avoid  all  discussion  of  personal 
topics,  such  as  professional  or  judicial  conduct  or  the  filling  up 
of  public  offices.  For  example,  hardly  any  effort  has  yet  been 
made  to  break  down  in  the  legal  administration  of  this  country 
wliat  is  called  in  America  the  "spoils  system,"  which  prevails  in 
Scotland  with  much  more  virulence  than  in  England,  and,  apart 
from  its  direct  evils,  has  a  most  deteriorating  reflex  effect  on 
general  morality.  One  reason  for  this  probably  is  that  the  news- 
paper press  is  generally  hampered  by  some  sort  of  party  allegiance 
which  teaches  indulgence  to  vices  in  opponents  which  next  year 
may  have  to  be  defended  or  forgiven  in  friends.  A  professional 
journal  owning  no  party  connection  might  be  thought  better 
fitted  for  the  duty  of  exposing  the  malversations  of  trust  which 
are  still  condoned  among  lawyers,  although  they  have  been  to  a 
great  extent  prevented  in  the  civil  service  by  recent  changes; 
and  at  uiore  than  one  period  of  its  career  the  Journal  of  Jivris' 
priuletwe  frankly  endeavoured  to  speak  the  truth  about  botli 
political  parties  in  regard  to  their  management  of  legal  "  patron- 
"  age."  But  though  such  a  journal  is  not  a  pai'ty  organ,  those 
who  write  in  it  can  hardly  avoid  being  more  or  less  plainly 
ticketed  as  party  men;  most  writers  look  to  their  party  or  their 
party  chiefs  for  advancement,  or  even  subsistence;  and  even  if 
they  do  not,  they  naturally  shrink  from  incurring  the  censure  or 
dislike  of  their  professional  friends.  Under  the  present  system 
the  most  eminent  lawyers,  not  to  mention  the  public,  suffer 
severely  from  the  evil  tradition  which  makes  party  connection 
regulate  promotion.  Much  more  is  it  difficult  for  young  men, 
with  their  spurs  to  win,  to  be  honest  or  rash  enough  to  say  in 
print  what  all  the  world  thinks  and  at  the  fireside  says.  It 
would  be  as  easy  to  point  out  men  who  have  been  boycotted  for 
such  temerity  as  to  expose  the  frauds  which  within  the  most 
recent  years  have  been  put  upon  the  country  in  the  name  of 
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party  patronage,  and  which  would  not  have  been  accomplished 
if  there  had  been  watchful  and  courageous  criticism  by  the  press. 
With  regard  to  criticism  by  writers  belonging  to  the  legal  pro- 
fession, there  are  many  amiable  persons,  not  perhaps  without  a 
certain  kind  of  sagacity,  who  hold  it  "  bad  form  "  for  lawyers,  or 
even  for  public  journals,  to  animadvert,  however  gently,  on  the 
acts  of  those  who  have  to  advise  the  Crown  in  regard  to  its 
"  patronage."  It  is  obvious  that  this  theory  is  not  only  fatal  to 
the  usefulness  and  credit  of  any  journal  which  seeks  to  represent 
and  guide  the  profession,  but  is  entirely  inconsistent  with  the 
spirit  and  duty  of  a  liberal  profession.  Whether  such  reticence 
is  a  necessary  duty  of  the  able  and  independent  conductors  of 
great  public  journals  we  do  not  attempt  to  judge.  Possibly  if 
Scotland  had  a  courageous  legal  journalist,  or  if  leading  news- 
papers were  more  outspoken,  it  would  not  be  again  and  again 
reproached  by  southern  lawyers  with  having  its  judges  and 
sheriffs  chosen,  not  for  their  law,  but  for  party  and  personal 
connections;  and  to  be  "a  kinless  loon"  or  a  plain  dealer  would 
gradually  cease  to  be  a  heinous  crime. 

The  work  of  legal  journalism  does  not,  however,  consist 
altogether  in  the  recording  and  criticism  of  the  doings  of 
legislators  and  law  officers.  The  discussion  of  current  case  law, 
the  story  of  the  lives  of  eminent  lawyers,  scientific  study  of 
native  and  foreign  jurisprudence,  afford  ample  scope  for  a 
specialising  periodical.  It  must  be  admitted  that  the  deceased 
jounial  contained  from  time  to  time  papers  not  unworthy  of 
Scottish  jurists,  for  Fraser,  M'Laren,  Lancaster,  Hutchison 
Stirling,  Mackay,  Lorimer,  and  many  others  hardly  less  com- 
petent were  contributors.  Perhaps,  if  the  Joumcd  of  Jii/rift- 
jrt'uden^e  had  aimed  in  its  later  years  at  a  higher  standard  of 
literary  and  scientific  work,  it  might  have  interested  the  profession 
and  prolonged  its  life  in  spite  of  its  feeble  shrinking  from  more 
exciting  topics.  Such  an  effort  is  being  made  with  some  success 
by  one  of  the  rivals  which  has  lately  come  forward  to  take  its 
place.  To  treat  only  of  practical  and  scientific  jurispinidence,  and 
the  higher  questions  of  political  administration,  apart  from  the 
petty  details  of  everyday  work,  in  short,  to  leave  law  as  a 
Brodivisifenschaft  to  take  care  of  itself,  may  be  very  suitable  for 
the  dignity  of  a  quarterly,  such  as  that  which  Professor  Goudy 
so  ably  edits,  but  it  is  not  quite  all  that  the  average  working 
lawyer  needs;  and  we  believe  there  is  room  even  in  Scotland 
for  a  magazine  dealing  with  the  lawyers  business  as  well  as 
with  his  science.  It  will  be  well  for  Scottish  law  and  lawyers  if, 
by  the  peaceful  exit  of  our  old  friend,  the  Journal  of  Jutis- 
prudence,  both  its  surviving  rivals,  feeling  that  they  are  partly 
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responsible  for  its  end,  are  braced  to  new  exertions  in  the  cause 
of  juridical  science,  law  reform,  and  professional  improvement. 
In  all  these  spheres  they  may  do  much;  but  still  more  will 
remain,  which  only  the  leaders  of  the  regular  press  can  accom- 
plish for  the  law  and  lawyers,  and  for  the  people  of  Scotland,  for 
whose  service  both  law  and  lawyers  exist.  W,  G. 


INTESTATE  SUCCESSION  IN  ENGLAND  AND 
IRELAND. 
Very  little  notice,  if  any,  has  been  taken  in  Scotland  of  a  short 
Act  of  Parliament  passed  in  the  session  of  1890  (53  &  54 
Vict.  cap.  29),  which  has  effected  a  change  in  the  law  of  succes- 
sion in  England  and  Ireland,  and  few  have  realised  the  extent  to 
which  an  anomaly  has  been  created  in  the  laws  of  intestate 
succession  as  applicable  to  Scotland  and  to  England  and  Ireland. 
Its  operation  practically  dates  from  1st  September,  1890,  and  the 
changes  brought  about  cannot  but  be  considered  as  rather  im- 
portant. 

Before  this  Act  came  into  force  the  English  law  of  suc- 
cession resembled  the  Scotch  in  this  respect,  that  where  a  man 
died  intestate  without  issue  but  leaving  a  widow,  the  law 
stepped  in  and  effected  a  division  of  the  estate  practically  in  both 
cases  alike — the  heritage  went  to  the  nearest  heir,  subject  to  the 
widow's  dower  in  England  and  the  widow's  terce  in  Scotland, 
while  the  personal  estate  went,  one-half  to  the  widow  and  the 
other  half  to  the  next-of-kin  of  the  deceased.  This,  more  espe- 
cially in  small  estates,  was  considered  to  deal  rather  hardly  with 
the  widow,  who,  in  many  cases,  did  not  receive  the  provision 
which  she  expected.  It  mattered  not  for  what  period  the 
marriage  had  subsisted,  the  result  was  the  same;  and  in 
many  cases  sums  of  money  which  were  saved  or  accumulated 
principally  through  her  instrumentality,  by  her  thrift  and 
industry,  and  probably  with  a  view  to  their  being  ultimately 
used  to  support  herself,  not  having  l)een  protected  in  any  way, 
fell  under  the  executry,  and  the  widow  got  only  a  half.  It 
can  easily  be  imagined  what  injustice  this  worked  as  regards 
poor  people,  not  to  mention  the  undying  hatred  engendered 
in  many  who  were,  as  they  considered,  robbed  of  half  of 
their  dead  husband's  property.  In  order  to  remedy  this  as  far 
as  possible  the  Act  now  under  notice  was  introduced,  and  effected 
the  following  change : — 

In  all  cases  of  intestacy  arising  after  1st  September,  1890, 
where  a  widow  is  left,  but  no  issue,  and  where  the  net  value  of 
the  real  and  personal  estate  does  not  exceed  £500,  the  whole  of 
it  belongs  to  the  widow  absolutely  and   exclusively.     The  net 
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value  is  ascertained  as  regards  the  real  estate  by  certain  well- 
known  rules  referred  to  in  the  Act,  while  as  regards  the  personal 
estate  it  is  subject  to  payment  of  all  personal  debts  of  the 
deceased  and  of  the  funeral  and  other  legal  expenses.  Further, 
where  the  net  value  of  the  estate  exceeds  £500,  the  widow  has 
a  charge  on  the  estate  for  £500,  with  interest  at  4  per  cent,  per 
annum  from  the  date  of  death  of  the  intestate  till  payment, 
and  her  interest  in  the  residue  of  the  estate  remains  as  it 
was  before  the  passing  of  the  Act.  In  a  word,  where  the 
estate  does  not  exceed  £500  the  widow  takes  the  whole.  Where 
it  exceeds  that  sum  she  has  a  charge  for  £500  with  4  per  cent, 
interest,  and  an  interest  in  the  residue  just  as  before  the  Act 
passed.  Practically  the  result  is  that,  when  a  man  neglects  to 
regulate  the  succession  to  his  estate  by  a  will,  the  law  steps  in 
and  assesses  the  damage  to  the  widow  in  the  proportions  above 
mentioned.  Thus,  a  man  dies  without  a  will  and  without  issue, 
leaving  a  widow  and  a  net  value  of  personal  estate  of  £600; 
the  widow  takes  £550  and  the  next-of-kin  £50.  If  he  leaves 
only  £450  the  widow  takes  it  all;  while  before  the  Act  the 
widow  took  £300  and  £225  respectively.  Where  there  was 
heritage  the  division  was  different.  Now,  the  law  as  altered  is 
only  right  and  proper,  as  in  too  many  cases  the  widow  was  left 
verging  on  destitution,  yet  the  next-of-kin  demanded  their  share. 
In  Scotland,  however,  even  at  the  present  moment,  the  law  is 
practically  the  same.  A  man  insures  his  life  f6r  £100,  marries, 
and  dies  intestate  and  without  issue.  The  widow  only  takes  £50 
as  jti8  relictcB,  while  the  other  £50  goes  to  the  next-of-kin.  As 
we  have  remarked,  this  Act  only  applies  to  England  and  Ireland. 
But  the  question  arises  very  urgently,  why  should  it  not  apply 
to  Scotland  ? 

In  a  constitution  like  ours  the  assimilation  of  the  laws 
of  the  three  kingdoms  ought  ever  to  be  before  the  eyes  of  our 
legislators,  and  every  Act  or  decision  which  tends  to  increase  the 
divergence  of  the  laws  of  the  one  country  from  those  of  the 
other  is  hurtful  and  inconvenient  unless  under  very  excep- 
tional circumstances.  The  application  of  an  Act  such  as  this  to 
England  and  Ireland  and  not  to  Scotland  can  only  be  defended 
if  the  particular  state  and  condition  in  which  Scotland  is  placed 
does  not  warrant  the  extension.  But  is  the  condition  of  Scotland 
in  this  respect  really  so  different  from  that  of  England  and  Ire- 
land ?  We  cannot  think  it  is.  We  see  no  reason  why  the  widow  of 
an  Englishman  or  Irishman  should  be  more  favoured  by  the  laws 
of  the  country  in  regard  to  succession  than  her  Scotch  neighbour 
in  grief.  Public  opinion  and  public  necessity  are  the  origin  of  such 
changes  and  such  laws,  and  any  benefit  accorded  to  one  section 
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of  the  community  should  not  be  withheld  from  the  other  without 
just  and  reasonable  cause.  The  point  involved  is  a  comparatively 
small  one,  but  it  brings  into  prominence  a  great  principle.  We 
believe  there  is  a  widespread  desire  amongst  lawyers  that  the  great 
discrepancies  between  the  laws  of  the  three  countries  should  be 
at  least  modified;  that  the  virtues  of  the  one  be  imported, 
perhaps  not  wholesale,  but  gradually,  into  the  other ;  and  that 
the  errors  and  defects  in  each  be  expunged.  An  Act  like 
this,  which  is  made  to  apply  only  to  one  section  of  the  United 
Kingdom  when,  as  a  matter  of  fairness,  it  should  apply  to  the 
whole,  is  one  of  those  short-sighted  pieces  of  legislation  which  we 
have  had  occasion  to  complain  of  only  too  frequently  in  the 
past,  and  which  an  enlightened  public  feeling  with  regard  to 
legal  matters  would  make  impossible  in  the  future. 

Robert  Wilson. 


ASSIGNMENT  OF  LIFE  POLICIES. 

To  the  Editor,  "  Scottish  Law  Rbvibw." 
Sir, — I  observe  from  Mr.  Erskine's  note  appended  to  my  last 
letter*  that  he  thinks  no  good  purpose  would  be  served  by  a 
further  discussion  of  legal  points,  and  I  will  therefore  in  my 
further  remarks  deal  only  with  two  questions  of  practice,  as  to 
which  I  think  something  more  may  be  usefully  said.  The  life 
assurance  offices  recognize  that  they  depend  very  much  on  the 
support  and  goodwill  of  the  legal  profession,  and  they  therefore 
desire  to  secure  that  support  by  meeting  them  in  a  fair  spirit, 
and  giving  them  every  facility  they  properly  can  for  the  trans- 
action of  business.  It  occasionally  happens,  however,  that  the 
offices  are  asked  by  law  agents  to  take  a  responsibility  which 
they  think  it  would  not  be  prudent  to  assume ;  and  they  must 
then  be  prepared  to  explain  their  reasons  for  declining  to  do 
what  is  asked  of  them.  It  is  clear  that  the  questions  which 
occur  in  practice  with  regard  to  assignments  of  life  policies, 
cannot  be  satisfactorily  disposed  of,  unless  the  offices  and  the  law 
agents  understand  the  position  of  each  other,  and  are  agreed  as 
to  what  the  life  offices  may  properly  be  expected  to  do ;  and  it 
seems  to  me  that  a  friendly  discussion  in  your  columns  may 
contribute  materially  to  bring  about  a  better  understanding  on 
some  points,  as  to  which  the  law  agents  and  the  life  offices  do  not 
at  present  see  eye  to  eye. 

Without  further  preface  I  will  now  consider  what  answer  the 
manager  or  secretary  of  a  life  office  should  give  if  he  is  asked 


*  tSee  **  Scottish  Law  Review  "  for  January,  181 
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whether  B  is  in  tituLo  of  a  policy,  which  he  eflFected  some  years 
before,  and  which  has  been  the  subject  of  various  dealings.  Mr. 
Erskine  says  that  I  have  misunderstood  the  question  "  whether 
"  B  is  in  titvlo  of  his  own  policy,"  and  I  accept  his  statement  on 
this  point  as  correct ;  but  I  submit  that  law  agents,  in  asking  for 
information  from  the  life  offices,  should  not  use  language  which 
the  latter  are  likely,  and  almost  certain,  to  misunderstand.  I 
certainly  supposed  that  the  question  was  tantamount  to  asking 
whether  the  policy  was  vested  in  B ;  but  I  infer,  from  what  Mr. 
Erskine  says,  that  the  question  has  a  more  limited  meaning, 
which  is  well  known  to  lawyers,  but  which  I  (not  being  a  lawyer) 
am  not  aware  of.  It  is  not  necessary  for  my  purpose  to  enquire 
what  that  meaning  is,  but  it  will  suffice  to  say  that  the  question 
relates  to  the  state  of  the  title  to  the  policy,  and  that  it  is  not 
reasonable  for  a  law  agent  to  put  any  such  question  to  a  life 
insurance  official,  and  expect  him  to  give  such  an  answer  as  a 
lawyer  would  give.  The  only  safe  rule  for  a  life  insurance 
official  in  the  matter,  is  to  decline  to  express  any  opinion  on  a 
legal  question,  however  simple.  If,  therefore,  he  is  asked  whether 
B  is  in  titido  of  a  policy  in  his  office,  and  he  has  received  notice 
of  dealings  with  the  policy,  but  has  not  had  occasion  to  get  the 
title  investigated  by  the  law  agent  of  the  company,  he  should 
answer,  "  I  do  not  know  whether  B  is  in  titulo  or  not,  but  we 
"  have  received  notices  of  the  following  dealings  with  the 
"  policy,"  and  then  give  short  particulars  of  the  notices.  The 
practical  point,  then,  which  I  wish  to  urge  on  the  attention  of 
Mr.  Erskine  and  other  law  agents,  is  that,  instead  of  asking 
whether  B  is  in  titulo,  they  should  ask  what  notices  the  company 
has  received  of  dealings  with  B's  policy.  If  they  will  act  on  this 
simple  rule,  I  am  satisfied  that  it  will  greatly  facilitate  their 
business  transactions  with  the  life  offices. 

The  second  point  to  which  I  desire  to  call  attention  is  the 
manner  of  giving  notices  to  the  life  offices.  Mr.  Erskine  tells  us 
that  intimation  of  the  repayment  of  a  loan  would  never  be  sent 
in  by  any  law  agent  otherwise  than  in  the  form  of  a  discharge 
and  retrocession.  As  a  matter  of  fact,  this  is  not  quite  correct ; 
for  I  constantly  receive  notices  from  law  agents  without  pro- 
duction of  the  deed  mentioned  in  the  notice.  But  what  does  the 
law  agent  expect  the  insurance  office  to  do  when  he  sends  it  a 
discharge  and  retrocession  ?  Does  he  expect  the  official  of  the 
company,  first  to  peruse,  and  then  to  register  the  deed;  and 
afterwards  to  be  ready  to  say  in  answer  to  enquiries  that  B*s 
policy  has  been  duly  retrocessed  to  him  ?  It  is  not  uncommon  to 
send  along  with  a  retrocession  the  policy  itself ;  and  I  find  from 
the  records  of  my  office  that  it  was  formerly  the  custom  in  such 
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cases,  fii-stly,  to  put  a  marking  on  the  policy  such  as  the  follow- 
ing : — "  There  has  l)een  produced  to  nie,  as  secretary  of  the  within 

"  mentioned  company,  a  retrocession  dated ,  whereby  the 

"  within  written  policy  was  reconveyed  to  the  within  mentioned 
"X   Y ; "  and   secondly,   to   put   on   the   retrocession   a  note — 

"  Intimated  of  this  date  to  the  company."     Law  agents 

sometimes  wish  to  have  this  done  at  the  present  time.  Experi- 
ence, however,  has  proved  that  this  course  is  open  to  various 
objections.  When  intimation  of  a  deed  was  acknowledged  in 
this  way,  the  law  agent  of  the  company  would  nevertheless, 
when  a  claim  arose  under  the  policy,  call  for  production  of  the 
deed,  and  the  representatives  of  the  assured  would  then  often 
reply,  "  You  have  seen  the  deed,  and  admitted  that  the  policy 
"  was  duly  reconveyed  to  the  assured ;"  while  in  some  cases  the 
parties,  acting  on  this  supposition,  had  destroyed  the  deeds, 
thinking  that  they  had  become  useless.  If,  however,  the  deeds 
were  produced,  and  submitted  in  the  ordinary  course  to  the 
company's  law  agent,  it  sometimes  happened  that  he  reported 
them  to  be  insufficiently  stamped ;  or  (perhaps)  that  the  assign- 
ment was  out  of  order,  because  no  consideration  money  was 
mentioned  in  the  assignment,  but  simply  that  the  policy  had 
been  assigned  for  certain  good  causes  and  considerations  ;  and  on 
this  being  communicated  to  the  parties,  they  very  naturally 
replied,  "  Why  did  you  not  tell  us  this  when  the  deed  was 
"  exhibited  to  you  ?"  The  long  and  short  of  the  matter  is  that 
it  is  impossible  to  avoid  misunderstandings  and  complaints  of 
this  kind,  if  the  company  undeiiakes  any  responsibility  whatever 
with  regard  to  a  deed  that  is  produced  to  it.  The  officials  of  a 
life  insurance  company  cannot  reasonably  be  expected  to  peruse 
every  deed  that  is  produced  to  them.  They  will,  of  course,  for 
their  own  protection  make  a  note  in  their  books  of  what  they 
believe  to  be  the  purport  of  each  deed ;  but  it  will  not  be  safe 
for  them  to  take  the  responsibility  of  stating,  in  reply  to 
subsequent  enquiries,  what  is  the  purport  of  the  deeds  that  have 
been  so  produced ;  and  if  they  are  in  the  practice  of  doing  this,  it 
it  pretty  nearly  certain  that  some  day,  when  a  deed  of  an 
exceptional  character  is  produced,  they  will  make  a  serious 
mistake  in  describing  it.  In  addition  to  this,  the  registration  of 
a  deed  by  an  insurance  company  lays  upon  the  company,  as  I 
mentioned  in  a  former  letter,  the  obligation  of  seeing  that  the 
deed  is  duly  stamped.  It  follows,  therefore,  that  when  a  law^  agent 
produces  a  deed  in  this  way  to  an  insurance  company  for  registra- 
tion, he  virtually  asks  the  company  to  take  a  responsibility  which 
does  not  properly  belong  to  it;  and  the  manager  of  the  company, 
if  he  is  well  advised,  will  return  the  deed  without  anv-acknow- 
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ledgment.  But,  as  the  law  agent  will  of  course  wish  to  have 
a  formal  acknowledgment,  he  will  be  informed  that  there  are 
two  ways,  in  either  of  which  the  company  is  ready  to  give 
such  acknowledgment;  namely,  either  under  the  Transmission 
of  Moveable  Property  (Scotland)  Act,  1862,  or  under  the 
Policies  of  Assurance  Act,  1867.  The  former  of  these  Acts  seems 
to  have  been  very  skilfully  drawn,  so  as  to  meet  the  difficulties 
above  pointed  out,  and  to  secure  that  the  law  agent  shall  receive 
a  satisfactory  acknowledgment  of  intimation  of  the  deed,  without 
the  insurance  company  incurring  any  responsibility  whatever. 
It  provides  that  if  a  copy  of  the  deed,  certified  as  correct,  is  sent 
to  the  life  insurance  company's  office  in  a  certain  way,  this  shall 
constitute  a  valid  intimation  of  the  deed  to  the  company ;  and 
the  company  may  then,  with  perfect  safety,  put  upon  the  prin- 
cipal deed  a  memorandum  to  the  effect,  "Received  a  certified 
"  copy  of  the  above  deed,  of  which  acknowledgment  is  hereby 
"given  in  terms  of  the  Transmission  of  Moveable  Property 
"  *  (Scotland)  Act,  1862."  In  this  w^ay  the  company  is  not  called 
upon  to  peruse  the  copy  deed,  and  as  a  matter  of  fact  will  not 
do  so,  but  will  rely  upon  the  certificate  that  it  is  a  true  copy. 
Under  the  latter  Act  the  duty  of  the  company  is  more  strictly 
defined,  and  it  is  bound,  when  a  written  notice  of  the  date  and 
purport  of  an  assignment  is  served  upon  it,  to  give  a  written 
acknowledgment  of  the  receipt  of  the  notice.  This  is  accord- 
ingly done  in  the  following  form: — "Notice,  of  which  the  above 
"  is  a  duplicate  (or  a  copy,  ns  the  case  may  be),  was  this  day 
"  received  by  me."  The  second  point,  then,  which  I  wish  to 
impress  upon  Mr.  Erskine  and  other  law  agents  who  still  follow 
the  old  practice,  is  that  it  will  be  much  better,  both  for  them- 
selves and  the  companies,  if,  instead  of  producing  deeds  to  the 
insurance  company  for  registration,  they  will  either  lodge  with 
the  company  a  certified  copy  of  each  deed,  or  give  notice  in 
duplicate  of  its  date  and  purport. — I  am,  &a,  Manager. 


DOG  LATIN   DOGGEREL. 

The  law  is  a  learned  profession — 

At  least,  so  its  devotees  say, 
Who  keep  the  exclusive  possession 

Of  phrases  which  bother  the  lay. 

And  why  should  they  not,  when  the  parson 

Htis  words  his  flock  don't  understand? 
What's  the  harm  in  calling  that  "arson" 

That's  truly  a  blaze  contraband? 
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The  doctor  writes  out  his  prescription 

In  words  and  signs  meant  to  confuse. 
Law  lingo  attains  its  perfection 

When  English  with  Latin  you  fuse. 
This  Latin's  like  spices  and  pickle^--, 

All  hottled  and  ranged  round  the  shop, 
Just  ready  to  season  the  wittles 

In  (or  on)  which,  as  cooked,  they  go  pop. 
And  lest  your  fair  genius  you  strain  her 

When  Latin  you  try  to  translate, 
Our  friend  Mr.  John  (now  Lord)  Trayner 

Has  saved  you  from  troubling  your  pate. 
For  his  work  on  hard  Maxims  and  Phrases 

(As  the  late  new  edition  may  tell) 
Is  a  book  whose  uses  and  praises 

Law  students  acknowledge  and  swell. 
In  the  life  of  the  people  all  phases 

Are  governed,  although  they  don't  know, 
By  maxims  and  good  Latin  phrases 

As  terse,  and  as  clear,  as  bon  mot. 
A  youth  finds  hia  father  remonstrant 

And  questions  his  right  so  to  be, 
Prtfer  est  quern  nupticB  demonstrant 

Soon  ends  all  his  doubts,  don't  you  see. 
If  U  have  recusant  apprentice 

And  he  his  indenture  infringe, 
U  may  periculo*  petentu 

On  the  youth's  gay  leisure  impinge. 
If  Edwin  do  really  love  Ang^ 

And  hint  that  he'll  make  her  his  wife. 
He  mustn't  use  words  de  prcesenti, 

Or  he  and  the  deed's  done  for  life. 
Henceforth  let  his  maxim  be  duty. 

The  real,  unmixed  with  pretence — 
He's  in  for  consortium  vttcB, 

Or  action  to  force  adherence.* 
Now,  blest  with  the  mystic  communio 

Bonorum  (not  souls)  all  through  life, 
What  a  gain,  if  he's  not  impecunio. 
To  him,  or  let's  say,  to  his  wife! 
Then  the  thing  known  as  2^(^positura 

Keeps  matters  all  square  in  the  house. 
The  husband  may  frown,  but  must  pay,  ah ! 
And  to  tradesmen  be  meek  as  a  mouse. 
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Should  the  husband  be  bad,  that  is,  thorough, 

And  unworthy  to  live  with  his  wife, 
Separation  a  mensa  et  toro 

Will  cure  all  the  ills  of  their  life. 
If  henceforth  he  would  be  respected, 

Escaping  all  actions  at  law, 
He  must  with  these  ladies  suspected 

Beware  of  solus  cum  sofu. 
The  people  love  Lord  Tweedlediun, 

And  his  friend  Sir  Q.  Tweedledee^ 
But  lawyers  revere  their  own  jus  ad  rem 

And  his  big  brother  called  jus  in  re. 
Then  hooray  for  the  Maxims  and  Phrases, 

And  hooray  for  the  Latin  that's  dog, 
For,  while  we  pursue  the  law's  mazes. 

Beside  us  this  lingo  will  jog. 

PoETA  Minor. 


l^iterature. 


Boundaries  of  Counties  and  Parishes  in  Scotland.  By  Hay 
Shennan,  Advocate,  Sheriff-Substitute  at  Lerwick,  and  formerly 
Secretary  to  the  Boundary  Commissioners  under  the  Local 
Government  (Scotland)  Act,  1889.  (Price  14s.)  Edinburgh: 
William  Green  &  Sons.     1892. 

Mr.  Hay  Shennan  has  supplied  a  felt  want  in  so  timeously 
furnishing  the  legal  profession  and  others  interested  with  this 
book.  It  contains  in  Part  I.  the  text  of  all  the  orders  made  by 
the  Boundary  Commissioners  that  were  confirmed  prior  to  1st 
November,  1891 — details  of  the  few  cases  not  then  finally 
disposed  of  being  given  in  the  first  appendix,  with  an  explanation 
of  the  stages  they  have  reached.  The  oixiers  are  framed  in 
strictly  formal  phraseology  in  the  style  of  Acts  of  Parliament. 
Mr.  Hay  Shennan  has  succeeded  in  clothing  the  dry  bones  of  the 
orders  by  providing  in  Part  II.  clear  and  concise  explanations  of 
the  changes  effected  by  them,  which  help  one  greatly  in  appre- 
ciating the  alterations  made.  We  observe  from  the  firet  appendix 
that  there  are  now  very  few  changes  of  boundaries  in  contem- 
plation that  have  not  yet  been  finally  effected — those  relating  to 
the  cities  of  Edinburgh  and  Glasgow  being  perhaps  the  most 
important.  The  draft  orders  applicable  to  these  have  been 
published,  and  it  is  suggested  that  they  come  into  operation  on 
15th  May  next.  The  principal  change  proposed  by  the  latter 
order  is  to  put  the  whole  of  the  city  of  Glasgow,  as  recently 
extended,  in  the  county  of  Lanark,  a  change  that  will  bring  the 
portion  of  Glasgow  at  present  in  Renfrewshire  under  the 
jurisdiction  of  the  Sheriff  and  Justice  of  Peace  Courts  in 
Glasgow.  The  second  appendix  contains  the  text  of  the 
Registration    of    Certain    Writs   (Scotland)   Act,    189L,  -a 
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the  third  a  reprint  is  given  of  the  memorandum  as  to  the  effect 
on  the  settlement  of  paupers  of  orders  of  the  Boundary  Com- 
missioners. Although  the  book  is  essentially  one  of  reference,  and 
as  such  will  prove  very  useful,  a  special  word  of  commendation 
is  due  to  Mr.  Shennan  for  his  able  and  interesting  introduction. 
In  it  he  discusses,  in  a  manner  which  shows  that  he  has  a 
thorough  grasp  of  his  subject,  many  questions  relating  to 
administrative  areas.  He  passes  in  review  the  scope  of  the  work 
undertaken  by  the  Boundary  C!ommissioners,  the  need  for  dealing 
with  administrative  areas,  the  powers  of  the  Commissioners,  the 
number  of  areas  to  be  dealt  with,  the  prior  statutory  provisions 
dealing  with  detached  parts  of  counties  for  the  purposes  of  the 
particular  branches  of  administration  with  which  these  statutes 
were  concerned,  the  purposes  for  which  the  orders  have  effect 
and  the  exceptions,  and  gives  the  conclusions  at  which  he  has 
arrived  on  some  of  the  knotty  questions  that  will  arise  out  of 
the  changes  brought  about  by  the  Commissioners. 

The  general  plan  of  the  work  is  excellently  adapted  to  enable 
any  one  with  a  minimum  of  trouble  to  get  at  the  information 
wanted.  The  indices,  which  form  an  important  part  of  a  book 
of  this  kind,  are  well  arranged,  accurate,  and  full.  The  work 
will  be  welcomed  by  the  profession,  and  by  many  others  whose 
interests  are  more  or  less  affected  by  the  many  changes  brought 
about  all  over  Scotland  by  the  Boundary  Commissioners. 


At  Peebles,  on  5th  January,  Mr.  William  Blackwood,  of  the 
firm  of  Messrs.  W.  &  W.  Blackwood  &  Smith.  For  some  time 
past  Mr.  Blackwood  had  not  been  in  the  best  of  health,  and  he 
had  made  arrangements  for  wintering  in  a  warmer  climate, 
but  unfortunately  he  was  unable  to  leave  home.  Deceased  was 
the  son  of  Mr.  William  Blackwood,  a  well-known  solicitor  in 
Peebles,  who  held  various  county  appointments,  such  as  clerk 
of  supply,  &c.  His  son,  now  deceased,  succeeded  his  father  in 
these,  and  was  clerk  to  the  County  Council,  the  Parochial  Board, 
and  held  other  appointments  of  a  similar  nature.  He  was  also 
joint-agent  of  the  British  Linen  Company  Bank  along  with  Mr. 
J.  Ramsay  Smith.  Mr.  Blackwood  was  an  elder  in  the  Estab- 
lished Church,  and  was  much  respected  and  esteemed  by  all  who 
came  in  contact  with  him.  In  politics  he  was  a  thoroughgoing 
Conservative,  and  succeeded  his  late  father  as  legal  agent  for  the 
Peeblesshire  Conservative  Association.  He  took  a  great  interest 
in  the  volunteer  movement,  and  was  captain  of  the  local  corps, 
but  was  promoted  to  the  rank  of  major  on  the  resignation  of 
Major  Thorburn.  Mr.  Blackwood  wa^  in  the  fortieth  year  of 
his  age,  and  leaves  a  widow  and  young  family. 

At  Colombo,  on  6th  Januaiy,  Mr.  T.  H.  Kirk,  writer, 
Glasgow.  Mr.  Kirk  was  attacked  in  the  spring  with  a 
serious  illness,  which  was  aggravated  by  a  supervenmg  attack 
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of  influenza.  During  the  summer  he  recovered  sufficiently  to 
be  able  to  attend  at  intervals  to  business,  but  was  completely 
laid  aside  in  the  autumn.  Advised  by  his  medical  attendants 
to  try  the  recruiting  eflTect  of  a  sea  voyage,  he  set  out  in 
December  on  board  one  of  the  P.  &  O.  steamers  for  Australia, 
accompanied  by  his  wife.  Cold,  rough  weather  in  the  Mediter- 
ranean followed  by  the  intense  sudden  heat  of  the  Red  Sea  told 
upon  his  already-undermined  strength,  and  he  reached  Colombo 
in  a  dying  condition,  and  expired  within  a  few  hours  after  the 
arrival  of  the  ship.  Deceased  was  a  partner  of  the  well-known 
firm  of  Kirk  &  Donaldson,  writers,  Glasgow.  His  career  in  the 
practice  of  his  profession  was  in  keeping  with  the  distinguished 
position  he  maintained  as  a  law  student.  In  the  conveyancing 
and  trust  departments  of  the  business,  which  he  superintended, 
he  had  special  skill  and  knowledge,  and  had  also  an  accurate 
acquaintance  with  the  other  branches  of  law.  An  accomplished 
and  ready  lawyer,  a  sagacious  and  careful  adviser,  and  withal  a 
warm-hearted  and  generous  friend,  he  had  the  trust  and  respect 
of  a  large  circle  oi  clients.  Mr.  Kirk  was  a  native  of  Largs, 
where  he  resided,  and  since  the  formation  of  the  burgh  his  firm 
have  acted  as  the  legal  advisers  of  the  police  commissioners. 
For  many  years  Mr.  Kirk  acted  as  the  agent  of  the  Liberal 
party  in  the  Largs  district  of  North  Ayrshire.  His  loss  will  be 
much  felt  in  the  district  where  he  resided,  and  his  death,  at  the 
comparatively  early  age  of  forty-five,  is  a  distinct  loss  to  the 
legal  profession. 

At  Dingwall,  on  14th  January,  Mr.  John  Shaw,  solicitor,  and 
procurator-fiscal  for  Wester  Ross,  aged  fifty-six  years.  Mr. 
Shaw  had  held  the  appointment  of  procurator-fiscal  for  Wester 
Ross  since  1872,  and  before  going  to  Dingwall  to  start  business 
on  his  own  account  he  was  in  the  estates  office  of  Sir  James 
Matheson  of  the  Lews.  He  was  a  thoroughly  good  lawyer,  a 
careful,  judicious  procurator,  and  a  sincere  friend,  and  his  jovial, 
happy  manner  made  him  popular  with  all  classes  of  the  com- 
munity. Mr.  Shaw  was  twice  married,  and  he  leaves  a  widow 
and  two  sons. 

At  Edinburgh,  on  15th  January,  Mr.  William  Hay,  advocate, 
of  typhoid  fever,  followed,  it  is  said,  upon  an  attack  of  influenza. 
The  deceased  gentleman  was  a  son  of  Mr.  Hay,  town  clerk  of 
Dundee.  He  was  educated  at  Dundee  High  School  and  the 
Universities  of  St.  Andrews  and  Dundee,  and  passed  to  the  bar 
in  1881.  A  careful  and  clever  pleader,  and  with  every  prospect 
of  a  useful  career,  Mr.  Hay  had  also  many  popular  qualities 
which  greatly  commended  him  to  his  brethern  of  the  bar. 
Among  the  more  notable  cases  with  which  he  was  connected 
were  the  Kirriemuir  murder  trial  and  the  great  succession  case 
of  Tennant  v.  Tennunt,  in  which  the  success  of  his  client  owed 
much  to  his  skill  and  ability.  In  politics  he  was  a  Conservative, 
but  he  never  took  a  prominent  part  in  political  life.  He  was 
3»S  years  of  age,  and  was  married  about  two  years  ago. 

At  Kirkcudbright,  on  22nd  January,  Mr.  Robert  Macartney 
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Gordon  of  Battra,  county  clerk  of  the  Stewartry  of  Kirkcud- 
bright, at  the  advanced  age  of  eighty-three  years.  Mr.  Gordon 
had  been  identified  with  ofificial  life  in  the  Stewartry  for  nearly 
seventy  years.  He  entered  the  sheritF-clerk's  office  in  1826, 
acted  as  clerk-depute  for  some  time,  and  in  1847  became  commis- 
sary clerk.  He  was  also  for  a  long  period  and  up  to  his  death 
agent  for  the  National  Bank,  and  for  over  forty  years  he  act^d 
as  county  clerk.  In  1887  the  Commissioners  of  Supply  acknow- 
ledged his  long  and  faithful  services  by  presenting  him  with  his 
porti'ait ;  and  when,  only  a  few  weeks  before  his  death,  his  prof- 
fered resignation  was  before  the  County  Council,  they  offered 
him  a  liberal  retiring  allowance.  He  was  a  kindly,  courteous, 
genial  gentleman  of  the  old  school,  with  ready  advice  and  sub- 
stantial help  for  all  who  sought  it. 

At  North  Berwick,  on  23rd  January,  Mr.  Robert  liyle,  who 
had  been  town  clerk  of  North  Berwick  for  upwards  of  twenty 
years.  Mr.  Lyle  was  a  native  of  East  Lothian,  and  served  his 
apprenticeship  in  a  law  oflSce  in  Dunbar.  He  afterwards  went 
to  Edinburgh,  and  was  for  some  years  in  the  office  of  Messrs. 
Mackenzie  &  Black,  W.S.,  before  commencing  business  on  his 
own  account  in  North  Berwick.  Besides  being  town  clerk  of 
that  burgh,  he  was  joint-clerk  of  the  Police  Commission,  clerk  of 
the  School  Board,  and  was  agent  for  the  National  Bank  in  North 
Berwick  as  long  as  the  branch  was  in  existence  there.  Mr.  Lyle, 
who  was  in  the  prime  of  life,  had  been  laid  aside  by  illness  for 
two  months  before  his  death.     He  leaves  a  widow,  but  no  family. 


Hohs  fr0m  d^irinburg^. 

Parliament  House,  SOth  January,  1892, 
The  annual  meeting  of  the  Faculty  was  the  largest  gathering  of 
wigs  that  the  House  has  ever  seen.  There  was  a  full  muster  of 
lawyers  in  practice — or  in  hopes  of  it.  They  discussed  various 
matters  of  personal  interest,  and  one  noticeable  and  perhaps 
pathetic  feature  of  the  discussion  was  the  calm  remorseless  kind 
of  way  in  which  Youth  sat  upon  Old  Age.  The  young  men 
were,  I  am  told — but  this  is  only  hearsay  (for  none  but  members 
of  the  Bar  are  permitted  beyond  the  sacred  jambs  of  the  luxurious 
lounge  where  these  conclaves  take  place) — I  say  the  young  men 
were  rampant  and  aggressive  to  the  verge  of  temerity.  Age,  in 
the  shape  of  sheriffs  and  the  like,  they  brushed  aside  until  it 
fairly  lapsed  into  that  state  of  dreamy  reminiscent  languor 
which  one  associates  with  Cicero  and  Tusculum.  A  very  fitting 
mood  truly  for  the  silence  and  solitude  of  the  reading-room  on 
ordinary  days,  but  regrettable  as  an  incident  in  the  march  of 
the  Young  Brigade  at  the  annual  meeting ! 

I  remember  reading  a  passage  in  some  Swedenborgian  book 
which  gave  one  a  singularly  false  impression  about  youth.     The 
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author  (I  think  his  name  was  Sears,  and  he  wrote  on  Regenei*a- 
tion)  rhapsodised  somewhat  thus — Ah,  youth !  beautiful,  tender, 
enelianting  aurora* of  life !  happy  transition  period  between  the 
child  and  the — sheriff!  what  soul,  from  whose  ears  the  horns  of 
Elfland  softly  blowing  have  not  for  ever  died  away,  does  not 
remember  its  sweet  illusions,  its  wild  ambitions,  its  incommunicable 
longings,  its  transports,  and  its  tears  !  Very  tine.  I  wonder  how 
he  would  have  turned  this  period  after  six  months'  experience 
of  the  junior  bar.  Their  tears  may  be  counted  on  five  fingers. 
Where  are  the  longings  that  are  incommunicable,  the  illusions 
that  are  sweet?     Is  there  any  tender  regard  for  the  toes  of  others? 

I  was  led  to  pursue  this  inquiry  by  the  attitude  of  the  young 
men  at  the  said  annual  meeting.  Fancy  youngsters  like  Mr.  A. 
and  Mr.  X.  opposing  the  Treasurer  and  the  Sheriff  of  Dumfries. 
It  was  David  and  Goliath  over  again. 

One  of  the  questions  discussed  is  now  full  of  pathetic  interest. 
It  was  a  "  blow-out,"  alias  a  reception,  with  which  it  was  proposed 
the  solicitors  should  open  their  new  suite  of  rooms,  the  cost  to  be 
defrayed  by  tlie  solicitors,  the  writers,  and  the  advocates  jointly. 
The  night  was  to  be  the  wedding  night  of  the  lamented  Clarence. 
A  very  adroit  proposal,  clearly,  on  the  part  of  the  solicitors.  But  it 
was  pointed  out  by  the  graceless  young  gentlemen  aforesaid  that, 
if  the  solicitors  had  any  intention  of  taking  advantage  of  a 
national  event  to  inaugurate  their  handsome  home,  it  would  be 
much  more  fitting  and  hospitable  to  invite  the  other  branches  of 
the  profession  to  assist  at  the  celebration  without  putting  their 
hands  in  their  pockets.  Another  question  arose,  What  was  the 
nature  of  the  entertainment  to  be?  A  reception,  otherwise  a 
conversazione,  was  clearly  not  half  good  enough.  You  might  have 
that  any  day,  it  was  said,  in  the  Museum  of  Science  and  Art,  on 
occasions  when  the  bailies  and  councillors  boss  a  promiscuous 
throng  of  ordinary  and  ill-dressed  people  who  divide  their 
attention  between  models  of  machinery  and  models  of  buxom 
unctuous  prosperous  propriety.  Besides,  where  would  be  the 
utility  or  the  sense  of  asking  men  to  bring  their  friends,  including 
ladies,  up  to  wander  about  for  an  evening  in  the  halls  of  justice 
to  see  the  law-room,  the  corridors,  the  luncheon-room,  and  the 
other  accommodation  appropriated  to  the  Faculty  ? 

There  was  clearly  sense  in  these  objections,  and  I  am  informed 
that  the  proposal  which  finally  met  wnth  greatest  favour  was 
that  there  should  be  private  theatricals,  with  the  Treasurer  and 
one  of  the  Judges,  celebrated  for  his  humour  and  versatility  as 
well  as  law  and  learning,  in  the  principal  parts,  the  stage  being 
at  the  south  end  of  the  hall  and  the  Lord  Ordinaries'  bars  being 
used  as  dressing-rooms. 

Of  course,  the  deplorable  calamity  that  overtook  our  royal 
house  has  destroyed,  abbreviated,  or  postponed  these  interesting 
proposals.  It  is  hoped  that  it  is  only  a  postponement.  The 
habitation  of  the  solicitoi's  is  a  charming  piece  of  work  outside 
and  in,  and  deserves  a  formal  opening  of  some  kind.  What 
could  be  more  interesting  than  to  see  such  incongruous,  inhar- 
monious   elements    as    the    ditierent    grades   of    lawyei^,   and 
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especially  their  wives,  fraternising  for  one  brief  night  as  a 
happy  family?    It  is  too  millenial  to  be  true. 

And  now  to  the  serious  business  of  the  Faculty.  The  follow- 
ing details  from  the  report  of  the  keeper  of  the  library  are  of 
more  than  Parliament  House  interest : — 

It  has  long  been  a  matter  of  regret  that  there  is  no  proper  catalogue 
of  the  music  in  the  library.  Such  a  catalogue  is  now  in  active  prepara- 
tion, and  during  the  year  13,748  slips  have  been  written,  representing 
the  contents  of  321  volumes. 

The  number  of  volumes  sent  to  the  binder  during  the  year  was 
1972,  as  compared  with  2307  in  1890;  the  cost  of  binding  these  was 
X203  18s.  4d. 

Of  the  presentations  to  the  library  during  1891,  a  list  of  which  is 
appended  to  this  report,  special  mention  should  be  made  of  20  volumes 
of  manuscripts,  which  had  formed  part  of  the  collection  of  the  Rev. 
Robert  Wodrow,  the  historian  of  the  Church  of  Scotland,  and  which 
have  been  presented  by  his  descendant  Charles  W.  Wodrow  Thomson, 
Esq.,  C.A.  These  volumes  consist  chiefly  of  sermons  by  Wodrow 
himself,  the  Rev.  James  Hamilton,  and  other  divines,  and  were  mostly 
written  in  the  latter  half  of  the  17th  century.  Two  of  the  volumes  are 
interesting  as  containing  in  MS.  many  well-known  tunes  in  general  use 
in  the  Church  of  Scotland,  and  which  were  all  published  iu  the  Scottish 
Psalter  of  1615.  The  Wodrow  collection  of  MSS.  in  the  library  now 
numbers  190  volumes.  These  are  very  frequently  consulted,  and  during 
the  year  permission  was  given  by  the  curators  to  have  one  of  the 
volumes,  hitherto  unpublished,  the  pars  secunda  of  Wishart's  Memoirs 
of  Montrose,  transcribed  for  publication  iu  the  new  edition  of  the 
Memoirs  now  being  edited  by  the  Rev.  Canon  Murdoch.  Another 
important  donation  is  that  made  by  the  Marquis  of  Huntly — a  bundle 
of  Acceptances  of  Sir  Walter  Scott^s,  dating  from  1819  to  1825.  In  his 
letter  presenting  these  Acceptances  to  the  library,  the  donor  speaks  of 
them  as  "  documents  relating  to  an  interesting  period  of  Scott's  life,  as 
"showing  that  the  buildings  at  Abbotsford  were  paid  for  by  their 
"  means,  and  requiring  a  place  amid  other  reminiscences  of  our  great 
"  countryman,  rather  than  in  a  private  collection." 

The  following  is  a  list  of  accessions  to  the  Library  during  1891, 
showing  a  decrease  of  209  as  compared  with  the  previous  year  : — 

Number  of  Books  received  per  London  Agent,  4463;  direct  from 
Publiahers,    327 ;   and    by    Purchase  and   Presentation,   434 ; 

amounting  in  volumes  to 5,889 

Number  of  Parliamentary  Bills  and  Papers, 1,595 

Number  of  Pamphlets, 3,076 

Number  of  Parts  and  Volumes  of  Periodicals  per  London  Agent, 

13,669 ;  direct  from  Publishers,  1813  ;  and  by  Purchase,  916,   -  16,395 

Number  of  Volumes  and  Pieces  of  Music, 2,412 

Number  of  Ordnance  Maps, 56 

Total  number  of  articles  received,     -        .        .        .      29,426 

In  1891  the  number  of  new  books  and  new  editions  published  in  the 
United  Kingdom  was  5706,  a  decrease  of  29  as  compared  with  the 
figures  of  the  previous  year,  and  a  decrease  of  361  since  1889. 

A  CTeat  deal  of  interest  has  been  shown  as  to  the  picture  called 
"  The  ^ench  and  Bar  "  painted  by  Mr.  Gumming,  and  represent- 
ing these  two  institutions  two  years  ago.  It  has  been  exhibited 
to  an  admiring  crowd  in  Mr.  Dott's  rooms  in  Castle  Street.  To 
all  lawyers  it  is  undoubtedly  an  interesting  |?i.^ce  oj[  portraiture. 
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The  scene  is  the  First  Division  on  a  Whole  Court  day.  The  late 
Lord  President  is  in  the  chair  ;  on  either  hand  are  six  senators  ; 
and  in  front  a  crowd  of  the  most  successful  pleaders  of  the  day 
engaged  in  the  unusual  task  of  listening  to  one  of  their  own 
number.  They  are  obviously  conscious  of  this  strange  occupation, 
for  (such  I  imagine  are  the  exigencies  of  portraiture)  not  a  man 
of  them  is  looking  at  the  speaker.  This  is  indeed  the  weakness, 
perhaps  unavoidable,  of  the  picture.  They  look  a  little  like  figures 
from  Madame  Tussaud's ;  they  are  too  photographic.  With  this 
the  worst  has  been  said. 

The  picture  is  interesting  in  two  aspects.  It  is  a  work  of  un- 
questionable merit  and  ability,  with  only  two  glaring  flaws  in  it. 
The  portraits  of  the  late  Lord  President,  the  present  Lord  Justice- 
Clerk,  Lord  Shand,  Lord  Adam,  and  Lord  Rutherfiu-d  Clark  are 
life-like.  The  last  has  been  caught  when  about  to  pronounce  a 
joke.  Lord  Young  is  listening  with  great  attention  to  the  Lord 
Advocate  (Robertson),  who  is  painted  in  the  act  of  declaiming. 
One  misses  Lord  Young's  mild  yet  piercing  eye.  Lords  McLaren, 
Trayner,  and  Kyllachy  are  only  partial  successes.  The  keenness 
of  Lord  Trayner  is  absent.  Lord  Lee  appropriately  is  in  shadow, 
and  a  good  likeness.  Lord  Kinnear  and  Lord  Kincaimey  also 
are  very  well  represented ;  Lord  Wellwood  not  so  well,  and  his 
appearance  has  been  completely  changed  since  then. 

As  regards  the  bar,  the  greatest  failures  are  Mr.  Asher  and 
Mr.  Ure.  Mr.  Asher  would  have  undoubted  reason  to  complain, 
but  that  he  found  it  impossible  to  overcome  a  certain  repugnance 
to  reproduction  in  any  shape.  Mr.  Ure  is  certainly  a  truculent 
adversary  in  debate,  but  he  never  appeared  so  newly  out  of  a 
pugilistic  encounter  as  the  picture  represents  him.  The  others, 
without  exception,  are  capital  likenesses — much  more  faithful,  as 
one  can  readily  understand,  than  they  appear  to  be  in  black  and 
white.  Hardly  any  one  of  them  will  not  stand  close  inspection. 
One  desiderates  a  little  more  of  the  genial  SheriflT  of  Perth,  but 
what  is  of  him  is  there  unmistakably.  The  fidelity  of  the  picture 
to  the  original  in  the  main  instances  is  astonishing,  and  this 
remark  is  specially  applicable  to  the  central  figure  —  the  late 
Lord  President. 

The  other  aspect  of  the  picture  presents  more  invidious 
features.  It  is  a  quasi-public  picture,  and  therefore  challenges 
criticism  in  the  matter  of  composition.  Who  selected  the  bar  ? 
This  question  has  been  put  over  and  over  again  by  men  who 
feel  hurt  at  the  absence  of- well-known  characteristic  specimens 
of  the  fraternity.  I  am  not  going  to  mention  names  for  obvious 
reasons.  But  there  is  a  consensus  that  several  well-known,  if 
not  unique,  representatives  of  the  bar  of  1890  are  left  out,  and  their 
places  supplied  by  others  who  have  not  yet  earned  so  prominent 
a  position.  I  am  told  that  the  names  of  prominent  advocates 
were  supplied  by  three  legal  firms  in  town,  and  that  those  were 
selected  who  appeared  in  the  three  lists ! 

Be  that  as  it  may,  the  question  has  arisen,  What  is  to  be 
done  with  the  picture  ?  The  engravings  are  going  off"  like 
steam,   and   the    destination    of   the    original    is    a   matter   of 
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pressing  interest  to  us  all.  The  Lord  Advocate  and  the  Dean 
are  understood  to  be  favourable  to  the  purchase  of  the  picture 
by  the  Faculty.  It  seems  a  good  idea,  but  lea  enfanta  ten^les 
before  mentioned  may  well  object,  on  the  score  that  the  com- 
position of  such  a  picture  ought  to  have  been  left  to  them. 
They  could  have  cast  a  score  of  names  each  into  the  largest 
hat,  and  made  up  the  picture  to  their  mind.  But  to  buy  a 
painting  of    the    bench    and    bar   fore-ordained    by  a  trio   of 

writers'  firms !     Well,  why  not?     The  Faculty,  or  rather  the 

members  of  it,  are  not  above  human  frailties,  and  it  might  be 
awkward,  if  not  impossible,  to  hit  upon  a  round  score  of  gentle- 
men who  would  be  acceptable  to  everylxniy.  Therefore  the 
proposal  seems  a  wise  one — ^to  purchase  the  original  and  hang  it, 
say,  over  the  fireplace  in  the  reading-room,  so  tnat  a  stimulating 
objective  might  ever  be  before  the  eyes  of  the  idlers  there. 

I  have  not  yet  stated  what  it  was  my  first  duty  to  announce, 
that  the  state  of  business  is  extremely  gratifying — from  the 
lawyers'  point  of  view.  The  Outer  House  bars  are  distinctly 
well  occupied.  Last  month  I  mentioned  that  several  cases  had 
lasted  a  whole  week.  The  same  remark  has  to  be  made  of 
January.  It  is  many  years  since  half-a-dozen  cases  occurred 
lasting  as  many  weeks.  Two  Lord  Ordinaries  have  had  to  be 
relieved.  The  First  Division  also  has  had  to  give  off  another 
dozen  cases  to  the  Second.  It  is  remarkable  that,  notwith- 
standing the  state  of  the  Outer  House,  rolls,  the  Inner  House 
has  just  enough  work  to  do  and  no  more. 

Turning  from  these  to  more  usual  affairs,  what  has  become  of 
Chancery  ?  The  Sheriff  of  Argyle  has  presented  his  commission. 
His  right  hand  suffered  for  a  season  from  an  estimable  kind  of 
hand  fasting,  but  the  pain  is  now  abating ;  and  yet  we  hear  of  no 
successor  to  him  in  Chancery.  The  difficulty  in  finding  a  woi-thy 
successor  is  no  doubt  very  great,  but  surely  the  Executive  might 
face  up  to  the  problem  at  once,  and  keep  us  from  intolerable  sus- 
pense. Six  weeks  of  this  ordeal  are  quite  enough  to  induce  heart 
disease  in  weak  constitutions.  The  wheel  of  promotion  at  present 
depends  on  a  ratchet  that  won't  budge.  While  Chancery  is  vacant, 
of  course  the  deputeships  remain  as  they  are.  Not  only  so,  but 
nobody  has  been  sent  to  Rothesay. 

Messrs.  Forsyth,  A.  O.  Mackenzie,  Dewar,  and  Howden  have 
been  appointed  advocates  for  the  poor  for  the  current  year. 


Itottfl  from  l^onirDn. 

Thb  Tbmplb,  29th  January,  1892. 
Since  the  last  of  these  Notes  appeared  there  has  been  a  very 
lively  time  indeed  for  all  branches  of  the  profession  owing  to  the 
zeal  of  the  lay  press  for  legal  reform  of  one  kind  and  another. 
The  Times  seems  to  have  set  itself  to  make  war  upon  the  fast- 
nesses of  the  law  with  all  its  heaviest  artillery  of  leaders,  and  with 
its  lighter  arm  of  letter-writers,  who  have  deployed  column  after 
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column  from  day  to  day  against  various  legal  abuses.  In  addition 
to  the  old-standing  topic  of  maladministration,  what  has  most 
moved  the  indignation  of  the  writei-s  of  letters  is  the  cross- 
examination  of  Sir  Charles  Russell  and  Sir  E.  Clarke  in  the  two 
cases  of  Russell  v.  Russell  and  Osborne  v.  Hargreaves ;  but  they 
must  have  been  encouraged  to  pour  out  their  feelings  by  the 
Times*  own  vehemence,  in  its  attacks  upon  those  two  counsel, 
delivered,  as  they  have  been,  under  the  evident  impression  that  a 
license  of  cross-examination  had  sprung  up  of  late  years  at  the 
bar  which  had  turned  the  Courts  into  torture  chambers,  and 
spread  terror  amongst  possible  litigants — that,  in  fact,  to  attack 
this  abuse  was  to  take  part  in  a  much-needed  reform  of  the  law 
and  help  to  bring  back  business  to  the  Courts.  If  any  good  is 
effected  in  this  way  it  must  be  by  recalling  the  judges  to  a  sense 
of  the  duty  which  devolves  upon  them  in  the  direction  of  trials. 
It  appears  to  be  quite  true  that  in  former  days  much  greater 
watchfulness  was  given  to  this  matter  by  the  judges  than  has 
been  the  case  of  late,  and  in  consequence  much  more  protection 
afforded  to  witnesses  against  irrelevant  and  painful  questions.  In 
this,  as  in  other  matters,  the  judges  have  lately  been  holding  the. 
reins  with  a  shxck  hand.  The  keenness  and  emulation  have  all 
been  at  the  bar,  where  talented  advocates,  filled  with  the  most 
intense  spirit  of  rivalry,  have  been  left  to  fight  their  cases  per  fas 
aut  iiefds.  Such  abuses,  it  seems,  must  be  remedied  by  arousing  a 
new  spirit  upon  the  bench;  and  when  all  has  been  said,  and 
quite  truthfully,  of  the  shortcomings  of  the  legal  machinery, 
there  is  no  doubt  that  a  great  deal  of  what  is  wrong  arises 
amongst  the  judges  themselves.  Perhaps  the  particular  contro- 
versy of  cross-examination  need  not  have  more  said  about  it  here 
than  that.  Correspondents  in  newspapers  and  editors  have 
performed  their  functions  when  they  have  expressed  the  general 
feeling  that  something  is  wrong.  They  can  hardly  do  much 
more.  They  are  not  capable  of  laying  down  the  proper 
rules  and  limitations  of  cross-examination,  w^hich  must  be 
left  to  the  discretion  of  the  presiding  judge,  acting  with  an 
alert  mind  under  the  constant  stimulus  of  his  public  duty. 
Unfortunately  the  bench  has  let  things  drift  here  as  they 
have  in  the  matter  of  revision  of  procedure  under  the 
Judicature  Acts  rules.  With  plenty  of  power,  they  have  not 
exercised  it;  and  what  can  one  say  in  such  a  case?  We 
can  only  pray  that  they  may  be  brought  to  a  better  state  of 
mind.  We  might  indeed  include  in  the  topics  to  be  discussed  in 
relation  to  legal  reform  the  question  of  how  many  judges  it 
would  be  desirable  to  send  into  that  domestic  privacy  for  which 
their  age,  quietism,  and  love  of  ease  more  fit  them  than  for  the 
difficult  task  of  controlling  such  hard-mouthed  chargers  as  Sir 
Charles,  Sir  Edward,  and  Sir  Henry.  A  considerable  section  of 
the  bench  would  then  have  to  be  dismissed  without  doubt. 
Some  desperate  expedient  of  this  kind  may  even  yet  be  adopted. 
Reckless  innovators  are  beginning  already  to  lay  hands  upon 
those  high  and  puissant  lords,  the  Chancellor  and  the  ^  Chief 
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Justice,  for  that  their  offices  are  more  ornamental  than  useful. 
When  one  gets  to  that  point,  how  easy  it  must  be-  to  pass  on  to 
those  cases  where  judges  are  neither  useful  nor  ornamental. 
Of  the  Lord  Chief  Justice  see  what  is  said  by  the  Law  Times: 
"  We  doubt  the  necessity  for  a  Lord  Chief  Justice  of  England. 
"  If  he  were  abolished  £3000  a  year  might  be  saved  in  respect  of 
"  his  salary.  £2000  more  would  furnish  the  additional  Chancery 
"judge.  The  only  use  of  a  Lord  Chief  is  to  preserve  discipline. 
"  The  three  chiefs  of  old  at  Westminster  did  preserve  discipline, 
"  each  having  four  puisnes  only,  and  not  fourteen."  This  is 
dreadful;  it  is  nevertheless  true,  as  has  more  than  once  been 
explicitly  or  implicitly  stated  in  these  Notes.  The  point  is  that 
the  bench  has  got  out  of  hand,  and  this  has  arisen  from  such 
various  causes  as  a  want  of  vigour  in  the  present  holder  of  that 
oflSce,  a  want  of  vigour  in  a  large  section  of  his  puisne  brethren, 
and,  as  the  paragraph  suggests,  the  greater  number  and  inde- 
pendence of  those  puisnes,  the  more  general  cause  in  this  latter 
case  being  the  dual  authority  set  up  by  the  Judicature  Acts. 

The  exaggerated  tone  of  deference  which  has  for  so  long  been 
the  only  one  permitted  in  any  remarks  about  the  bench  has  now 
been  abandoned,  and  not  too  soon.  It  had  become  an  absurdity, 
and  we  can  no  longer  exempt  from  criticism  a  body  that  has 
shown  itself  oblivious  of  its  duties  until  public  opinion  awakened 
it — if  indeed  it  is  yet  awake.  There  is  still  some  doubt  about 
this,  as  witness  that  famous  meeting  of  the  judges  held  to  devise 
the  means  of  economizing  time  and  expense,  and  which  has  been 
the  topic  of  all  others  most  discussed  during  the  month.  With 
an  inconsistency,  and  one  might  almost  say  an  audacity,  per- 
fectly amazing  under  the  circumstances,  that  meeting  was  made 
an  excuse  for  stopping  all  legal  business  for  a  whole  day,  and 
this  during  a  week  when  it  was  known  a  further  cessation 
of  business  would  be  necessary  on  account  of  the  funeral 
of  the  Duke  of  Clarence.  If  the  judges  had  deliberately 
adopted  a  method  of  exposing  themselves  to  public  animad- 
version they  could  not  have  hit  upon  one  more  suitable.  No 
explanation  was  given  of  the  reason  why  twenty-eight  judges 
should  leave  their  Courts  as  they  did,  and  the  fact  was  just  one 
of  the  kind  which  was  a  godsend  to  the  leader  writer.  The 
opportunity  was  not  missed  either  by  the  legal  or  the  lay  press. 
When  you  can  calculate  dereliction  of  duty  in  the  sterling  coin 
of  the  realm,  the  argument  goes  home  to  the  meanest  capacity. 
This  was  how  it  was  worked  out  in  this  particular  case.  In 
judicial  salaries  alone  it  cost  £850;  to  the  profession  and  the 
public  £2500  at  least — between  £3000  and  £4000,  because  the 
judges  refused  to  sit  in  council  in  vacation  or  after  four  o'clock. 
The  comments  upon  this  remind  one  of  the  language  which  used 
to  be  employed  in  the  time  of  the  Georges  about  State  pensioners 
and  parasites;  and  as  an  expression  of  professional  opinion  is 
of  more  value  than  one  s  own,  I  shall  quote  what  the  Law  Times 
has  to  say  on  the  matter.  "  The  judges  forget  that  they  are  the 
"  servants  of  the  public.  A  judgeship  which  given  a  successful 
"  lawyer   £5000  a  year  or  £8000  "  (the  C)h|ef-Ju^^^D|^"  or 
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"  £10,000  "  (the  Chancellorship)  "  is  looked  upon  as  a  reward — 
"  a  haven  of  rest  and  security.  The  country  must  be  taxed,  and 
"  the  public  time  is  to  be  regarded  as  perfectly  legitimate  plunder 
"  for  the  successful  and  irremovable  place-holder.  We  doubt 
"  whether  this  delusion  can  last  much  longer.  There  will  soon 
"  arise  a  demand  that  our  judges  shall  be  popularly  elected  and 
"  removable  by  the  people,  and  that  judicial  oflSce  shall  not  be 
"  regarded  as  a  vested  interest  to  be  retained  so  long  as  the 
*'  occupant  can  preserve  an  upright  position  on  the  bench  for 
"  three  hours  at  a  stretch,  but  rather  as  a  place  of  great  honour 
"  and  weighty  responsibility.  Until  this  view  is  restored  the 
"  bench  will  continue  to  drift  into  discredit  and  disrepute."  It 
would  be  rash  to  be  too  sanguine  as  to  the  effect  of  such  out- 
pourings upon  the  devoted  heads  of  the  judges,  but  if  I  am  not 
mistaken  I  seem  to  detect  even  already  an  indication  that  they 
are  bowing  to  the  storm.  A  week  has  now  elapsed  since  the 
meeting,  and  I  can  affirm,  going  on  knowledge,  that  some  of  the 
Courts  have  begun  work  not  later  than  quarter  to  eleven, 
whereas  the  fixed  time  is  half-past  ten,  and  before  it  would  have 
been  infra  dig.  to  commence  earlier  than  eleven.  When  the  Chief 
Justice  has  recovered  from  his  influenza,  it  will  be  interesting  to 
observe  how  far  the  popular  breeze  may  have  disturbed  his 
equanimity  and  affected  his  matutinal  movements,  as  the  Daily 
Telegraph  would  say.  The  evidence  of  repentance  above  given 
may  seem  trivial,  but  just  think  what  a  profound  impression 
must  really  have  been  produced  upon  those  law-loving  old 
gentlemen  to  make  them  leave  their  comfortable  homes  hdf-an- 
hour  earlier  in  these  dreadful  days  of  fog,  frost,  and  influenza. 
From  a  man  who  will  leave  his  bed  in  February  five  minutes 
earlier  than  he  is  absolutely  compelled,  to  perform  a  public  duty, 
we  may  expect  further  sacrifices  without  limit ;  he  is  a  Curtius 
capable  of  filling  up  a  gap  of  any  magnitude. 

The  death  of  Sir  Thomas  Chambers,  the  Recorder  of  London, 
causes  a  vacancy  in  a  judgeship  of  the  greatest  importance,  in- 
cluding, as  it  does,  the  extensive  criminal  jurisdiction  in  the 
Court  where  the  most  serious  criminal  business  of  the  country 
is  transacted,  as  well  as  a  civil  jurisdiction  of  a  very  important 
kind  in  the  Lord  Mayor's  Court.  The  appointment  is,  of  course, 
in  the  hands  of  the  Corporation,  but  by  the  recent  Local  Govern- 
ment Act  the  Recorder  is  not  to  exercise  judicial  functions  with- 
out the  consent  of  the  Crown.  It  would  be  more  satisfactory  if 
the  appointment  was  vested  in  the  Crown  entirely,  and  then 
there  would  be  a  capital  opportunity  of  practically  creating  a 
new  judge,  who,  with  an  independent  sphere  of  action  in  the 
city,  and  an  addition  of  £1500  to  his  salary  to  make  up  £5000, 
might  be  of  as  great  dignity  as  a  judge  of  the  High  Court.  The 
salary,  I  suppose,  might  be  partly  paid  as  at  present  and  partly 
by  the  Government.  At  present  it  is  an  oflSce  of  peculiar  dignity; 
in  some  respects  it  is  more  distinctive,  and  gives  its  holder  a 
more  special  social  and  legal  position  than  an  ordinary  puisne 
judgeship.  Such  an  office  ought  to  be  held  by  the  most  distin- 
guished men  at  the  bar,  and  we  might  expect  that  the  prestige  of. 
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the  Lord  Mayor  s  Court  would  advance  beyond  its  present  point 
and  become  a  rival  to  the  High  Court.  It  can  hardly  be  said 
that,  as  the  office  now  stands,  it  is  attracting  men  of  the  first 
rank.  The  most  eminent  names  are  Sir  W.  T.  Marriott,  Q.C.,  M.P. 
(Judge  Advocate  General,  an  office  whose  duties  are  amongst  the 
mysteries  of  the  law;  it  has  something  to  do  with  courts  martial, 
but  it  is  not  for  me  to  say  what),  whose  election  has  been  thought 
to  be  most  likely  on  account  of  his  possession  of  city  influence, 
though  he  is  not  much  known  in  the  Courts,  and  also  because  his 
seat  for  Brighton  is  a  safe  one,  for  the  Recordership  does  not 
disqualify  for  sitting  in  Parliament ;  Mr.  Staveley  Hill,  Q.C., 
M.P.  (Judge  Advocate  of  the  Fleet,  another  mysterious  office), 
who  may  be  classed  with  Sir  W.  T.  Marriott ;  Mr.  Poland,  eminent 
as  a  criminal  lawyer,  and  in  some  respects  highly  eligible,  who, 
however,  is  said  to  have  retired  from  the  candidateship ;  Sir  W. 
T.  Charley,  whose  claim  to  succeed  to  the  office  by  right  of  his 
common  sergeantship  I  mentioned  some  time  ago  as  not  being  at 
all  likely  to  be  acceeded  to;  and  Mr.  Inderwick,  Q.C.,  the  Divorce 
Court  leader  and  popular  society  man.  None  of  these  can  be 
called  prominent  advocates  in  the  highest  sense,  and  it  is  believed 
that  the  Corporation  contemplate  appointing  one  of  the  first 
rank ;  but  then,  as  things  are  now,  the  difficulty  would  be  in 
getting  such  a  one  to  accept  the  post.  Probably  Mr.  Lockwood, 
Q.C.,  whose  name  has  been  mentioned,  and  who,  it  cannot  be 
denied,  would,  as  has  been  said  of  him,  be  an  acquisition  both  to 
the  Mansion  House  banquets  and  the  Courts,  would  hardly  be 
likely  to  give  up  his  practice  and  prospects  to  accept  it.  But  it 
certainly  would  be  a  capital  appointment. 

A  new  scheme  of  education  has  come  into  use  this  term  at 
the  Inns  of  Court.  Some  attempt  has  been  made  to  form  classes, 
which  shall  be  under  the  direction  of  tutors,  for  practical  work, 
and  shall  bear  some  semblance  of  organisation.  It  may  be  an 
improvement  on  the  old  system.,  but  it  is  at  present  full  of  con- 
fusion. In  the  Law  Quarterly  Review  Sir  Frederick  Pollock 
says,  "  On  paper  it  is  certainly  better  than  the  old  one,  and,  if  it 
"  be  worked  with  zeal  and  intelligence,  the  Inns  of  Court  may 
"  possibly  within  a  few  years  be  not  much  inferior,  as  a  centre 
"  of  legal  instruction,  to  an  average  second-rate  American  law 
**  school."  The  scheme  could  hardly  be  damned  with  fainter 
praise  than  that. 

Edinburgh.— Sir  William  Stuart  Walker,  K.C.B.,  of  Bowland,  Mid- 
lothian, retired  from  the  chairmanship  of  the  Board  of  Supervision  on 
Ist  January,  in  respect  of  the  Order  in  Council  as  to  the  retirement  of 
all  civil  servants  over  sixty-five  years  of  age.  He  has  been  succeeded  as 
chairman  by  the  secretary,  Mr.  John  Skelton,  C.B.;  while  Mr.  Malcolm 
M*Neill,  inspecting  officer,  has  been  promoted  to  the  secretaryship  of 
the  Board. 

Professor  Rankine,  Edinburgh,  has  been  appointed  one  of  the  exa- 
miners under  the  Law  Agents  Act.  ^^.^.^^^ ^^ GoOglC 
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The  following  gentlemen  have  been  admitted  members  of  the  Society 
of  Writers  to  Her  Majesty's  Signet : — Robert  Anderson,  Holland  House, 
Murrayfield  ;  John  Balfour  Haig,  6  Ravelston  Park ;  Augustus  Wallace 
McGregor,  3  Spottiswoode  Street;  Francis  James  Norie,  The  Hall, 
Murrayfield;  and  John  William  M'Nair  Wallace,  11  Clarendon  Park, 
Leith. 

Glasgow. — Mr.  W.  P.  M.  Black,  B.L.,  some  time  in  the  office  of 
Messrs.  M*Grigor,  Donald,  &  Co.,  has  commenced  practice  as  a  writer  at 
136  Wellington  Street. 

Dumbarton. — Mr.  David  Cockbum  has  been  assumed  a  partner  of 
the  firm  of  Babtie  &  Craig,  writers,  Dumbarton. 

Dingwall. — Mr.  Mackintosh,  who  acted  as  assistant  to  the  late  Mr. 
Shaw,  procurator-fiscal,  Dingwall,  has  been  appointed  interim  procurator- 
fiscal. 

Wigtown. — Mr.  William  M*Clure  has  been  appointed  Town  Clerk  of 
Wigtown,  in  room  of  the  late  Mr.  Hawthorn:  and  Mr.  John  Black, 
solicitor,  has  been  elected  Provost. 


Incorporated  Society  of  Law  Agents. — A  meeting  of  this  society 
was  held  in  Edinburgh  on  19th  Januar}' — Mr.  Alex.  Cameron,  Elgin, 
presiding.  Before  proceeding  to  business  resolutions  of  condolence 
with  the  Queen  and  the  Prince  and  Princess  of  Wales  in  their 
bereavement  were  adopted.  A  report  on  the  Sale  of  Goods  Bill, 
which  was  introduced  in  the  House  of  Lords  last  year,  and  which 
was  withdrawn  for  the  purpose  of  being  re-introduced  in  the  next 
session  of  Parliament,  when  it  was  underatood  that  Lord  Watson  pro- 
posed that  the  Bill  should  be  made  applicable  to  Scotland,  and  that  the 
law  of  the  two  countries  on  the  subject  should  be,  as  far  as  possible, 
assimilated,  was  discussed  at  great  length  ;  but  there  being  considerable 
difference  of  opinion  as  to  certain  proposed  alterations  in  the  law,  the 
report  was  remitted  to  the  committee  to  alter  and  report.  The  draft  of 
a  memorandum  of  the  W.S.  Society,  the  S.S.C.  Society,  the  Faculty  of 
Procurators  in  Glasgow,  and  the  Incorporated  Society  to  the  Lord  Advo- 
cate with  reference  to  certain  amendments  in  the  system  of  registration 
of  land  rights  in  Scotland  was  submitted,  and  a  committee  of  the  Council 
was  appointed  to  meet  the  committees  of  the  other  bodies  on  9th  inst. 
It  was  resolved  at  the  same  time  to  communicate  with  Mr.  Hope  Finlay, 
keeper  of  the  Register  of  Sasines,  regarding  certain  alterations  on  the 
fees  for  registration  of  writs.  A  draft  Bill  relating  to  the  realisation  of 
heritable  securities,  as  amended  by  a  committee,  was  submitted  and 
ordered  to  be  reprinted  and  brought  forward  at  the  next  meeting  of 
Council.  A  draft  Bill  to  amend  the  law  relating  to  imprisonment  for 
debt  in  Scotland,  which  had  been  prepared  at  the  request  of  the  Council, 
was  also  submitted  and  ordered  to  be  printed. 

Law  Agents'  Examinations. — The  quarterly  examinations  in  Edin- 
burgh were  carried  through  by  the  Board  of  Examiners  on  Tuesday, 
Wednesday,  and  yesterday.  Of  62  who  presented  themselves  for  an 
apprentice's  entrance  examination,  40  were  found  qualified.  Of  52  who 
presented  themselves  for  an  examination  in  general  knowledge,  29  were 
found  qualified  ;  and  of  59  who  presented  themselves  for  an  examination 
in  law,  44  were  found  qualified. 
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THE  TAXATION  OF  LAND  VALUES.* 
A  QUESTION  has  of  late  been  considerably  stirred  to  whieli  I  have 
thought  it  well  to  ask  your  attention  to-night  as  it  concerns  the 
profession  intimately  in  that  part  of  its  duties  which  have  refer- 
ence to  heritable  property  and  those  who,  in  different  ways,  as 
.superiors,  proprietors,  bondholders,  annuitants,  are  interested  in 
that  class  of  property.  I  need  hardly  say  that  the  number 
so  interested  represents  a  very  large  section  of  the  community 
directly,  and  the  whole  community,  I  should  think,  indirectly.  I 
refer  to  the  proposal  that  has  been  made  to  tax,  for  local  purposes, 
feu-duties,  ground  annuals,  and  other  interests  of  a  like  nature 
in  land,  or,  as  it  is  also  put  (though  the  latter  term  really  covers 
a  much  wider  field),  land  valuea  By  this  latter  term  is  meant 
that  portion  of  the  value  of  land  and  the  erections  upon  it  that 
is  referable  to  the  land  itself  apart  from  buildings. 

As  you  are  aware,  feu-duties  and  the  like  sources  of  revenue 
already  bear  their  share  of  imperial  taxation  in  their  liability, 
like  edl  other  forms  of  revenue,  to  income  tax ;  but  the  present 
proposal  is  that,  in  addition  to  bearing  this  general  impost,  they 
should  also  be  rated  to  the  taxes  imposed  in  the  town  or  district 
whence  they  are  drawn.  Such  a  proposal  is  by  no  means  new. 
Adam  Smith,  in  the  portion  of  the  "  Wealth  of  Nations  "  devoted 
to  taxation,  refers  with  approval  to  a  tax  upon  ground  rents  as 
a  very  proper  source  of  revenue.  He  is,  of  course,  referring  to 
taxation  for  State  purposes,  and  circumstances  have  changed  so 
much  since  his  day  in  the  whole  scheme  of  taxation,  and  very 
specially  in  the  value  of  town  lands,  that  his  passing  allusion  to 
the  subject  can  have  no  great  weight  one  way  or  other.  The 
writer  who  perhaps  chiefly  contributes  the  sinews  of  war  to  the 
favourers  of  this  proposal  is  John  Stuart  Mill,  and  its  extreme 
expression  is  to  be  found  in  the  views  of  Mr.  Henry  George  and 

♦  A  paper  read  before  the  Glasgow  Juridical  Society  by  Mr.  John  Mair,  B.L., 
writer,  Glasgow. 
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his  disciples.  The  proposal  has  now,  hoWever,  got  beyond  the 
region  of  the  economists,  and  has  taken  practical  shape  in  a 
reference  to  a  Parliamentary  Committee,  and  there  can  be  ittle 
doubt  that  before  long  we  shall  see  it  embodied  in  a  Bill. 

The  agitation  is  largely  due  to  the  pressure  of  local  taxation 
in  London,  where  the  total  sum  raised  by  rates  is  stated  to  have 
risen  60  per  cent,  in  the  ten  years  ending  1883-4  (though  the 
rate  of  increase  per  £  is  much  less,  perhaps  20  per  cent.),  and 
where,  as  in  most  English  towns,  the  rates  are  wholly  paid  by 
the  occupier.  Add  to  this  that  the  major  part  of  London  seems 
to  be  built  upon  leases  of  what  in  Scotland  would  be  considered 
a  ridiculously  short  term  for  such  a  purpose — forty,  sixty,  or 
eighty  years — and  that  the  ground  landlord  succeeds  to  the  whole 
buildings  upon  the  ground  when  his  reversion  falls  in — often,  if 
not  generally,  an  immense  windfall — and  it  cannot  be  wondered 
at  that  there  is  dissatisfaction  with  such  a  system  and  a  general 
feeling  that  a  change  of  some  sort  is  desirable.  What  that 
change  should  be  naturally  gives  rise  to  difference  of  opinion. 
It  behoves  us  in  Scotland,  therefore,  to  be  on  our  guard  that  a 
proposal  with  such  wide-reaching  effects  should  not  be  carried 
into  operation  upon  reasons  founded  solely  or  mainly  on  a  system 
differing  so  greatly  from  that  which  obtains  here  both  in  regard 
to  the  tenure  of  property  and  the  mode  of  taxation.  With  us, 
as  you  are  aware,  building  leases  of  the  kind  referred  to  are 
almost  unknown,  and  local  taxation,  as  a  rule,  is  divided  between 
proprietor  and  tenant  in  ratios  differing  in  respect  of  the  tax 
imposed  and  the  locality  affected,  a  very  general  proportion  with 
regard  to  many  taxes  being  one-half  against  the  proprietor  and 
the  other  half  against  the  tenant. 

Relief  from  local  taxation  is,  as  I  have  mentioned,  sought  in 
various  quarters.  One  proposal  is  a  local  death  duty — that  is, 
an  assessment  upon  the  real  and  personal  estates  of  deceased 
persons  in  relief  of  local  rates,  in  addition  to  the  inventory  and 
succession  duties  presently  imposed  by  the  imperial  Legislature. 
Contribution  is  desired  by  some  from  the  imperial  revenues ;  but 
the  scheme  which  has  obtained  the  favour  of  the  association  that 
has  been  formed  in  London  with  reference  to  this  matter  is  that 
to  which  I  have  adverted,  the  taxation  of  land  values.  ^The  pro- 
posal is  that  the  occupier,  as  at  present,  should  pay  all  the  rates ; 
that  he  should  be  entitled  to  deduct  the  full  amount  of  these 
when  paying  his  rent  from  the  building  owner,  or,  as  he  is  called 
in  England,  the  owner  of  the  rack  rent ;  that  the  latter  in  turn 
should  deduct,  at  the  due  rate  per  £  of  the  tax,  the  appropriate 
sum  from  the  owner  of  the  ground  rent  upon  the  amount  paid 
him ;  and  he  again,  should  he  be  an  intermediate  ground  rent 
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owner,  a  sum  proportioned  in  the  same  way  from  the  ground 
rent  owner  above  him;  and  so  on  until  the  ultimate  owner  i^ 
reached.  It  is  also  proposed — and  this  is  an  essential  feature  of 
the  scheme — ^that  the  rate  per  £  of  tax  on  what  is  considered 
the  land  value  should  be  higher  than  the  rate  per  £  upon  the 
value  of  the  buildings  erected  on  the  ground.  For  example,  if  a 
man  be  occupier  of  premises  rated  at,  say,  £500,  £200  of  which  is 
supposed  to  be  the  rental  arising  from  the  use  of  the  land  and 
£300  from  the  use  of  the  building  on  the  land,  and  if  he  be 
tenant  under  a  man  who  has  erected  the  building  on  a  building 
lease  from  the  freehold  owner  of  the  ground,  the  rent  stipulated 
in  which  is  £100,  and  if  the  tax  be  at  the  rate  of  2s.  on  building 
value  per  £  and  3s.  per  £  on  land  value,  the  way  the  system 
would  work  out  would  be  this : — The  total  taxes  would  be  200 
times  3s.,  i.e.  £30,  and  300  times  2s.,  i.e.  other  £30— together,  £60. 
The  tenant  would  deduct  this  £60  from  the  £500  paid  by  him  to 
the  building  owner,  and  the  building  owner  would  deduct,  in 
paying  his  £100  of  rent  to  the  ground  owner,  a  sum  of  £15, 
being  at  the  rate  of  3s.  per  £  on  the  £100  payable  by  him,  this 
£100,  according  to  the  valuation,  being  wholly  of  the  nature  of 
land  value.  That  would  leave  £45  to  be  paid  by  the  building 
owner,  £30  of  which  is  represented  by  the  tax  upon  building 
value — viz.,  £300  at  2s. — ^and  £15  by  the  tax  of  3s.  on  a  land 
value  of  £100,  which  to  that  extent  is  presumed  to  be  in  the 
hands  of  the  building  owner  ;  in  other  words,  it  is  presumed  that 
the  land  has  so  much  increased  in  value  since  the  rent  was  fixed  at 
the  commencement  of  the  building  lease,  then  (it  may  be  pre- 
sumed) fairly  representative  of  the  yearly  value  of  the  ground, 
that  £100  per  annum  of  the  present  value  is  now  in  the  hands  of 
the  building  owner,  and  that  he  should  therefore  upon  that  value 
pay  the  land  rate. 

The  principal  argument  used  in  support  of  this  scheme  is  that 
the  value  of  land  is  largely  due  to  the  presence  and  the  expendi- 
ture of  the  town ;  that,  were  it  not  for  the  fact  that  there  is  a 
town,  the  land  would  have  simply  an  agricultural  value ;  and  that 
the  expenditure  made  by  the  town  for  public  purposes  has  the 
result  of  greatly  adding  to  the  value  of  the  land  in  the  town. 
This  state  of  affairs,  it  is  maintained,  is  brought  about  without 
the  application  of  any  energy  or  foresight  on  the  part  of  the 
landed  proprietor ;  it  is  said  that  "  he  toils  not,  neither  does  he 
"  spin,"  and  yet  that  he  reaps  the  fruit  of  other  men's  labours.  So 
necessary,  it  is  said,  is  this  expenditure  'that  without  it  the  town 
would  become  a  waste,  and  the  value  of  landed  property  entirely, 
or  almost  entirely,  disappear.  Land,  therefore,  it  is  argued,  is  not 
only  a  peculiarly  fit  subject  for  taxation,  but  a  subject  that  should 
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bear  in  proportion  a  higher  rate  than  other  taxable  subjects.  This 
argument  is  more  specially  appropriated  to  the  case  of  land  itself, 
apart  from  the  buildings  that  may  be  upon  it,  for  these  are 
classed  among  the  industries  that  collectively  are  considered 
to  be  the  cause  of  the  existence  and  continuance  of  the 
town.  As  regards  the  imposition  of  a  higher  rate  upon  that 
portion  of  the  value  that  is  considered  as  inhering  in  the  land 
itself  than  upon  the  portion  due  to  the  erection  of  buildings, 
the  arguments  used  are  that  the  buildings  are  of  a  more  or  less 
perishable  nature ;  that  they  tend  in  course  of  time  to  disappear ; 
that  therefore  they  do  not  reap  the  same  benefit  from  the  increase 
in  values  that  the  land  does,  which  is  of  a  permanent  character ; 
that  the  annual  return  from  houses  does  not  represent  their 
value  in  the  same  way  that  the  annual  return  from  land  repre- 
sents its  value — ^that  is  to  say,  that  an  income  of  £100  from 
land  is  a  much  better  property  than  an  income  of  equal  amount 
derived  from  houses,  an  argument  of  the  kind  used  by  Mr.  Mill 
and  others  in  advocating  that  professional  incomes  should  either 
not  be  taxed  so  highly  under  the  income  tax  duty  or  should 
receive  an  allowance  of  some  kind  in  comparison  with  incomes 
arising  from  invested  capital.  It  is  also  said  that  houses  are  to 
be  more  favourably  regarded  in  taxation  than  land  because  they 
are  the  result  of  individual  outlay,  risk,  and  enterprise,  and,  again, 
that  the  expenditure  of  the  town,  though  improving  almost 
necessarily  the  value  of  all  pieces  of  land,  may  not  to  the  same 
extent  improve  the  value  of  houses — ^may,  indeed,  in  some  cases 
render  them  less  fitted  for  their  purpose,  such  as  by  a  residence 
becoming  unsuitable  in  a  district  changed  by  public  expenditure 
from  a  desirable  residential  locality  to  a  place  more  fitted  for 
workshops  or  warehouses. 

Now,  it  cannot  be  gainsaid  by  anyone  that  the  growth  of  a 
thriving  urban  community  has  an  immense  eflect  on  the  value  of 
the  land  where  it  is  situated  and  of  the  land  for  a  considerable 
distance  round  about  it,  and  some  wonderful  instances  are  given, 
and  are,  I  daresay,  in  the  knowledge  of  us  all.  One  case  is 
quoted  of  land  in  London  selling  at  the  enormous  figure  of  £140 
per  square  foot;  and  though  we  know  of  nothing  to  compare 
with  that  in  Glasgow,  we  have  ha<i  experience  of  the  great  prices 
that  city  sites,  well  situated,  will  produce.  I  believe  the  case 
is  not  overstated  when  it  is  said  that  land  in  Glasgow  which  at 
the  beginning  of  this  century  might  have  realised  £100  an  acre 
has  been  sold  at  rates  representing  £300,000  to  £400,000  an 
acre.  Of  course,  cases  such  as  these  are  extreme  instances,  and 
cannot  by  any  means  be  taken  as  at  all  indicative  of  the  general 
ratio  of  increase.     In  general,  they  refer  to  exceptionally  favoured 
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sites,  such  as  a  comer  block  facing  two  of  the  principal  business 
streets  of  a  city.  The  land  along  the  side  streets  and  back  lanes, 
which  on  the  agricultural  scale  would  be  equally  valuable  as  the 
comer  site,  has  to  be  taken  into  account  in  striking  the  average ; 
as  has  also  the  consideration  that  the  fashion  of  the  day  is  an 
important  factor  in  the  value  of  properties, — that  the  centre  of 
commercial  activity  may  change  and  may  leave  what  was  once 
the  principal  portion  of  the  city  comparatively  stranded  and  its 
value  correspondingly  reduced.  In  Melbourne,  for  instance,  a 
city  not  so  large  &s  our  own,  I  am  told  that  city  stances  have 
realised  prices  much  in  excess  of  anything  of  which  we  have  had 
knowledge  in  Qlasgow,  and  this  is  said  to  be  due  to  the  fact  that, 
by  fashion  or  usage,  the  centre  of  commercial  activity,  the  sites 
of  the  principal  banks,  insurance  offices,  and  other  large  financial 
corporations,  is  comprised  within  a  very  small  area,  and  that  the 
consequent  demand  for  ground  within  the  favoured  area  has 
caused  a  competition  that  has  raised  rents  and  values  to  an 
almost  incredible  extent.  But,  all  this  granted,  the  fact  remains 
that  town  land  has,  by  the  fact  of  its  being  town  land,  received 
an  increase  in  value  of  a  very  substantial  kind. 

The  question  thence  arising  is  whether  town  land,  or,  indeed, 
land  of  any  kind  that  has  received  the  benefit  of  the  unearned 
increment,  as  it  is  called — for  they  are  both  on  the  same  plane  of 
argument  to  a  large  extent — should  be  exceptionally  treated  in 
the  way  of  taxation. 

But  before  attempting  to  answer  this  question,  it  seems 
necessary  to  inquire  for  what  purpose  local  taxes  are  imposed, 
and  in  what  way  they  should  be  levied. 

Adam  Smith's  first  canon  of  taxation  is  what  is  briefly 
known  as  the  canon  of  equality  of  taxation,  and  is  to  the  effect 
that  taxation  should  be  in  proportion  to  the  respective  abilities 
of  the  inhabitants.  One  school  of  economists  grounds  this 
canon  on  the  principle  of  equal  sacrifice  for  the  common  good, 
and  another  on  the  principle  that  the  contribution  is  in  pro- 
portion to  the  benefits  received  ;  that  he  who  owns  ten  times  as 
much  as  another  should  pay  in  taxation  ten  times,  as  he  receives 
a  corresponding  amount  of  protection  to  his  property.  These 
grounds  have  reference  to  the  applicability  of  the  canon  to 
matters  pertaining  to  the  State;  in  local  affairs  the  rule  of 
taxation  is  more  generally  grounded  on  the  consideration  that 
the  tax  is  a  payment  for  benefits  received.  For  instance,  John 
Stuart  Mill,  who,  in  regard  to  State  taxation,  favours  the  principle 
of  equal  sacrifice,  says,  "  It  is  an  important  principle  that  taxes 
'•  imposed  by  a  local  authority,  being  less  amenable  to  publicity 
"  and  discussion  than  the  acts  of  the  Government,  should  always 
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*  be  special,  laid  on  for  some  definite  service,  and  not  exceeding 
"  the  expense  actually  incurred  in  rendering  the  service.  Thus 
"  limited,  it  is  desirable,  whenever  practicable,  that  the  burden 
"  should  fall  on  those  to  whom  the  service  is  rendered  ;  that  the 
"  expense,  for  instance,  of  roads  and  bridges  should  be  defrayed 
"  by  a  toll  on  passengers  and  goods  conveyed  by  them."  The  argu- 
ment may  partly  depend  on  the  kind  of  tax.  Take  water,  for 
instance,  it  is  not  altogether  easy  to  see  why  it  should  be  on  a 
different  footing  in  Glasgow  from  gas.  In  the  one  case  the  pay- 
ment is  in  proportion  to  house  rent,  a  rough  test  of  ability  |iO  pay ; 
in  the  other,  it  is  in  respect  of  the  amount  consumed ;  so  that, 
while  aman  with  an  £80  house  rent  may  pay  for  water  eight  times 
as  much  as  the  man  with  a  rent  of  £10,  he  may  not  pay  any  more, 
or  as  much,  for  gas.  In  other  towns  water  and  gas  are  alike 
charged  according  to  consumption.  Until  the  recent  Education 
Act  the  householder  with  no  children  to  educate  paid  nothing, 
whereas  now,  on  the  assumption  that  the  respective  rents  are  as 
before,  he  pays  eight  times  as  much  as  a  man  who  is  perhaps 
having  four  or  five  children  educated.  And  if  the  householder 
with  the  larger  rent  be  not  only  occupant  but  also  proprietor  of 
his  house,  he  has  to  bear  with  other  proprietors  a  half  of  the 
whole  local  revenue  requiring  to  be  raised  for  educational 
purposes.  His  whole  income,  say,  £800,  may  be  derived  from 
property,  whereas  a  man  with  a  similar  income  derived  from 
trade,  and  occupying  a  house  of  equal  value  as  a  tenant,  pays 
only  the  tax  in  respect  of  his  occupancy.  So  with  the  poor  rate, 
which  by  economists  is  held  to  be  a  rate  in  relief  of  wages,  and 
therefore  one  properly  to  be  borne  by  employers.  Take,  again, 
the  various  taxes  for  police  and  general  purposes,  for  watching, 
public  parks,  public  buildings,  roa/ds,  streets,  registration  pur- 
poses, and  the  like ;  here  again,  personal  property  is  as  much 
benefited — perhaps,  from  its  nature,  more  so — from  the  safe- 
guarding of  the  police,  for  instance,  as  landed  property,  and  yet 
upon  the  latter  is  placed  specially  a  certain  portion  of  the  sum 
to  be  gathered  in  a/ddition  to  the  rateable  contribution  of  the 
proprietor  with  the  other  citizens  as  an  inhabitant  of  the  town. 
So  that,  even  taking  the  ground  of  equal  sacrifice  for  the  common 
good  in  respect  of  all  municipal  taxes,  even  in  respect  of  those  that 
might  with  fairness  be  regarded  as  payment  for  benefits  received, 
the  proprietor,  as  citizen,  contributes  his  rateable  proportion  on 
the  basis  on  which  that  proportion  is  generally  fixed.  The  test 
of  ability  to  contribute  to  the  local  exchequer  is  generally  found 
from  the  rent  paid  by  a  man.  It  may  be,  as  some  contend,  that 
this  test  should  be  confined  to  house  rents,  on  the  ground  that 
warehouse,  shop,  and  factory  rents  are  no  criteria  of  a  man's 
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ability ;  that  Warehouse,  shop,  and  factory  are  the  tools,  so  to 
speak,  by  which  the  man  earns  his  living,  and  that  in  taxing  him 
upon  any  of  these  as  well  as  upon  his  house  th^.vQommunity 
would  be  taxing  him  twice.  In  Glasgow  tWs  is  recognised  in 
the  water  rate,  for  example,  where  the  rate  per  £  of  rental  is  not 
assessed  upon  premises  not  inhabited  as  houses;  on  the  other 
hand,  the  bachelor  merchant  who  does  not  keep  house  may 
escape  his  share  of  the  contribution  altogether.  But,  anomalies 
apart — which  can  never  be  eliminated  from  any  scheme  of 
taxation — ^it  is  generally  recognised  that  a  man's  income, 
and  his  ability  therefore  to  contribute  for  public  purposes, 
may  be  gathered  as  well,  or  perhaps  better,  from  the  kind 
of  house  which  he  occupies  than  from  any  other  general 
test  that  can  be  applied.  Now,  if  that  be  so,  it  would  seem 
that  there  is  a  cross  division,  to  apply  a  logical  term,  in  the 
reasoning  which  assesses  upon  the  proprietor  in  respect  of  his 
property,  and  also  in  respect  of  the  house  occupied  by  him. 
It  may  be  difficult  always  to  assign  a  reason  for  the  way  in 
which  a  tax  is  levied,  or  exacbly  to  apportion  among  those  liable 
the  shares  in  which  they  should  contribute  to  the  fund  to  be 
raised;  and,  indeed,  the  whole  question  of  taxation  and  its 
apportionment  is  a  subject  that  gives  rise  to  very  diverse  views. 
Whatever  the  reason,  a  certain  portion  of  local  taxation  is  in 
Scotland  very  generally  laid  on  the  proprietor  as  proprietor,  and 
the  scheme  we  are  now  considering  seeks,  for  the  reasons  stated, 
to  place  landed  property  in  a  still  more  exceptional  position  in 
regard  to  local  taxation;  and,  taking  matters  as  we  find  them,  we 
come  to  the  question  I  mentioned,  whether  it  is  proper  that  a 
still  larger  share  of  local  taxation  should  be  uplifted  from  owners 
of  landed  property  as  a  class. 

Taking  the  case  of  town  land  by  itself,  it  maybe  asked  whether 
the  owner  of  such  land  is  the  only  person  who,  by  the  existence 
and  continuance  of  the  town,  receives  benefit.  Can  this  averment 
of  benefit  not  be  predicated  of  all,  or  at  least  of  most,  capitalists  in 
varying  measure  who  carry  on  business  in  the  town  ?  Are  their 
gains  not  greater  than  would  have  been  the  case  had  their 
business  been  cairied  on  in  a  village,  and  is  not  the  continued 
existence  of  the  town  as  necessary  for  the  safety  of  their  capital 
as  it  is  stated  to  be  with  respect  to  land  values  ?  Are  not  certain 
trades  wholly  the  outcome  of  the  fa,ct  of  there  being  a  town?  All 
professional  businesses,  for  instance,  are  to  a  great  extent  capable 
of  being  carried  on  in  towns  only,  and  it  may  safely  be  said  the 
lai^er  the  town  the  greater  the  emoluments.  Such  a  business  as 
a  dealer  in  jewels,  as  a  dealer  in  pictures,  articles  of  curiosity, 
rare  books,  is  only  capable  of  being  exercised  to  any  advantage 
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in  a  large  community.  Again,  take  the  various  classes  of  business 
concerned  with  shipping  affairs,  what  are  these  without  the  large 
seaport  town  ? 

It  is  apt  to  be  overlooked  by  the  propounders  of  this  scheme 
that  the  inhabitants,  who  in  their  collective  capacity  form  the 
municipal  unit  which  is  said  to  give,  by  the  fact  of  its  existence, 
such  a  great  increase  in  value  to  the  landed  property  in  its  midst, 
have  come  to  the  place,  not  with  the  object  of  furthering  the 
interests  of  the  landed  proprietors  of  that  neighbourhood,  but 
because  that  locality  happens  to  suit  them  best.  It  is  not  of 
design,  then,  that  the  landed  proprietor  is  benefited  (we  have 
heard  of  cases  where  such  an  incursion  is  resented  for  other 
reasons),  and  it  seems  hard  to  cast  a  special  burden  on  him  in 
respect  of  his  having,  among  many  of  his  class  less  fortunately 
situated,  drawn  one  of  the  lucky  tickets  in  the  lottery  while 
his  neighbour  who  draws  his  ticket  from  a  different  bag  is 
allowed  to  retain  his  prize  without  abatement.  And  is  the 
landed  proprietor  who  has  calculated  the  prospects  and  been 
fortunate  in  his  anticipations, who  has  bought  land,  sunk  his  capital 
for  many  years,  made  improvements  in  erecting  a  special  kind  of 
building,  or  in  other  ways  run  the  ordinary  chances  of  an  investor, 
to  be  deprived  of  his  profit  when  it  comes  simply  because  his 
transaction  has  been  in  landed  property  instead  of,  say,  in 
railway  shares?  Of  course,  it  will  be  said  that  landed  property  is 
a  monopoly — ^that  personal  property,  on  the  other  hand,  is  as 
capable  of  earning  its  profit  in  one  town  as  in  another;  but 
landed  property,  though  undoubtedly  limited  in  quantity,  is,  for 
building  purposes  (and  it  is  with  that  aspect  of  it  that  we  are 
concerned),  by  no  means  a  monopoly, — in  fact,  I  question  whether, 
to  take  the  case  of  Glasgow,  there  is  any  class  of  property  which 
those  who  can  supply  it  are  more  anxious  to  place  before  the  con- 
sumer, the  builder ;  and,  while  personal  property  may  be  capable 
of  transmission — ^thus  difiering  from  land — it  by  no  means  follows 
that  this  could  be  done  in  the  case  we  are  considering,  of  indus- 
tries located  in  a  town,  without  such  loss  as  to  amount  to  practical 
prohibition  of  the  attempt,  and  the  mere  capacity  of  easy  trans- 
mission does  not  seem  to  withdraw  personal  property  from  its 
just  share  of  the  burdens  so  long  as  it  is  situated  in  the  town 
and  deriving  the  advantages  of  the  municipal  government. 
Indeed,  I  believe  it  is  largely  due  to  the  fact  that  landed  property 
is  so  much  easier  of  identification  and  valuation  for  taxing  pur- 
poses, rather  than  to  any  consideration  of  its  special  nature,  that 
we  find  the  tendency  to  rate  it  dificrently  from  personal  property, 
a  tendency  that  seems  to  be  growing  always  stronger. 

The  promoters  of  the  scheme,  theoretically,  do  not  deny  that 
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there  should  be  a  certain  amount  of  personal  taxation — that  is, 
that  members  of  the  community,  as  such,  apart  from  the  class 
who  OMm  landed  property,  should  bear  a  certain  portion  of  the 
sum  requiring  to  be  got  for  local  purposes  as  presently  under- 
stood, but  practically  the  proportion  of  such  contribution  seems 
hardly  to  come  above  the  vanishing  point.  Here,  again,  we  must 
take  care  of  the  English  analogy,  for  there  the  sharing  between 
landlord  and  tenant  seems  almost  unknown ;  and  it  may  be  said 
that,  even  granting  the  liability  of  landed  property  to  special 
taxation,  our  plan  of  dividing  taxation  solves,  perhaps  in  a  rough 
way,  the  question  as  to  the  respective  contributions  of  proprietors 
as  such  and  of  the  general  body  of  the  community.  So  long, 
then,  Bfi  individual  ownership  in  land  is  permitted, — and  the 
logical  outcome  of  the  proposal  seems  to  be  the  theory  so  strenu- 
ously and  enthusiastically  urged  by  Mr.  George,  that  individued 
ownership  in  land  is  an  injustice  and  ought  to  be  abolished  or 
taxed  away, — there  seems  no  good  reason  why  landed  property 
should  be  placed,  in  respect  of  local  taxation,  on  such  a  different 
footing  from  other  classes  of  property  as  is  proposed  in  this 
scheme  of  taxation. 

The  benefits  that,  it  is  maintained,  will  flow  from  the  adop- 
tion of  this  system  are,  a  more  just  apportionment  of  taxation, 
the  relief  of  those  already  unduly  burdened,  the  giving  to  the 
municipal  net  a  larger  sweep  than  exists  under  the  present 
system,  the  interesting  of  a  greater  number  in  municipal  affairs, 
and  the  inability  to  shift  the  incidence  of  the  tax  so  imposed. 
Let  us  examine  these  propositions. 

It  is  maintained  that  the  present  system  is  unjust,  that  it 
throws  a  burden  that  ought  to  be  borne  by  all  interested  in  pro- 
perty on  the  shoulders  of  one  class  only,  namely,  the  occupants. 
The  argument  is,  of  course,  stated  with  special  reference  to  the 
English  system.  The  ground-rent  owner,  it  is  said,  is  largely 
interested  in  the  success  of  the  town  and  the  maintenance  of  the 
value  of  his  property,  and  yet  he  may  draw  an  immense  revenue 
from  that  property,  may  not  even  live  in  the  town,  and  still  be 
free  of  all  the  burdens  borne  by  the  citizens — that  he  enjoys  the 
fruits,  and  bears  no  share  in  the  burden  of  reaping.  Now,  is  it 
the  case  that  he  bears  no  share  ?  It  is,  of  course,  assumed  that 
his  contract  with  the  man  to  whom  he  has  f  eued  or  let  the  ground 
is  that  this  man  will  bear  all  local  taxation.  Is  it  not  evident 
that,  owing  to  this,  the  ground  has  been  feued  or  leased  at  a 
cheaper  rate  than  if  the  burden  of  taxes  had  remained  on  the 
owner,  and  in  that  way  the  f  euar  or  lessee  becomes  simply  the 
agent  of  the  owner  for  the  pa3rment  of  that  portion  of  the  taxes 
which  would  have  fallen  on  the  land  ?     In  other  words,  the  rent 
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includes  the  annual  value  of  the  ground,  and  taxation  is  imposed 
on  the  whole  amount  payable,  representing,  as  that  does  (and  as 
it  is  pretty  certain  of  doing  to  the  full  extent  where  the  law  of 
supply  and  demand  has  its  proper  play),  the  gross  annual  return 
both  of  the  land  and  the  buildings  upon  it.  A  consideration  that, 
to  my  thinking,  has  had  considerable  influence  in  leading  some  to 
the  maintenance  of  the  proposition  we  are  considering  is  the  fact 
of  the  reversion  which  in  many  cases  falls  to  the  ground  owner 
at  the  end  of  a  lease,  and  the  consequent  feeling  engendered  that 
he  is  getting  a  benefit  which  he  has  done  nothing  to  deserve — a 
feeling  which  is  perhaps  shared  by  some  in  Scotland  from  the 
pressure  of  feudal  casualties,  and  the  undue  advantage  these  seem 
to  confer  upon  superiors  in  enabling  them  to  share  in  the  results 
of  industry  to  which  they  have  contributed  nought.  We  are,  of 
course,  in  Scotland  now  free  as  regards  future  contracts,  and  can 
free  ourselves  to  some  extent  as  regards  present  contracts,  from 
these  casualties  in  their  more  repellent  form  of  a  demand  for  a 
year's  rent,  however  different  that  rent  may  be  from  the  state  of 
facts  existent  at  the  date  of  the  constitution  of  the  feudal  relation ; 
and  the  other  consideration,  that  as  regards  reversions,  has  no  place 
in  our  system  of  tenure.  Such  considerations  apart,  there  seems 
no  reason  to  doubt  that  the  value  of  the  ground  does,  under 
the  present  system,  bear  its  share  of  local  taxation.  It  is, 
of  course,  a  different  question  whether,  in  regard  to  new  con- 
tracts, the  rule  that  presently  obtains  should  remain,  and  pro- 
bably it  is  no  great  matter  whether  the  old  or  new  system  should 
be  applied  to  new  contracts.  So  long  as  the  parties  are  free  to 
contract  and  adjust  the  terms  of  their  contract,  no  great  harm 
would  seem  to  follow  the  new  system ;  and  it  is  claimed  in  its 
favour  that  the  effect  of  its  adoption  would  be,  as  regards  taxes 
subsequently  to  be  imposed,  that  these  would  fall  on  all  interested 
and  not  on  one  class  only,  which  presently  has  the  result,  it  is 
maintained,  of  leading  that  class  to  adopt  with  hesitation  any 
proposal  that  involves  new  taxation.  On  the  other  hand,  it  may 
be  pointed  out  that  the  taxation  of  ground  owners  could  hardly 
be  pressed  without  conceding  to  them  a  voice  in  the  imposition 
of  the  taxes  which  might  be  laid  on  them  on  the  ground  of  the 
constitutional  maxim  that  there  must  be  no  taxation  without 
representation,  and  this  of  course  involves  a  re-casting  of  the 
whole  scheme  of  municipal  representation.  And,  again,  there 
seems  no  valid  reason  why  the  f  euing  superior — ^the  ground-rent 
owner,  in  other  words — ^who  gives  off  his  ground  in  perpetuity 
should  be  subjected  to  supervenient  taxation  after  his  bargain 
has  been  made.  He  has  placed  himself  simply  in  the  position  of 
a  mortgagee  or  encumbrancer,  and  takes  no  share  of  any  improve- 
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ment  in  value.  His  feuar,  on  the  other  hand,  though  he  bears 
taxation  that  was  not  in  sight  when  he  entered  into  the  contract, 
gets  the  advantage  of  the  whole  increase  in  value^  which,  as  a 
rule,  has  been  found  greatly  to  outweigh  the  other  item  both 
from  causes  apart  altogether  from  the  tax  and,  if  the  amount 
requiring  to  be  raised  by  taxation  be  well  spent,  from  the  benefit 
of  that  tax-expenditure  itself. 

The  benefit  that  it  is  said  would  accrue  to  those  unduly 
burdened  by  the  present  system  is  simply  another  way  of  putting 
the  argument  that  we  have  just  considered.  As  taxation, 
according  to  the  argument,  would  be  more  just  under  the  pro- 
posed than  under  the  existing  system,  to  that  extent  would 
benefit  accrue  to  those  already  burdened  with  the  tax,  with  this 
additional  benefit,  that  by  the  differential  tax  upon  land  values 
an  amount  of  taxation  would  be  taken  from  the  shouldei^  even 
beyond  their  own  portion,  of  the  different  contributing  classes 
other  than  the  holders  of  the  land  value.  So  that  to  the 
occupant  the  tax  would  not  only  be  lessened,  it  is  contended,  by 
the  extent  to  which  he  presently  bears  the  share- of  other  men, 
but  (the  amount  required  for  taxation  remaining  as  at  present) 
by  the  difference  that  the  higher  rate  upon  land  values  would 
contribute  to  the  total  amount  raised  by  taxation.  This  matter 
of  the  differential  rate,  it  will  be  seen,  is  of  great  importance,  as 
by  means  of  it  virtually  the  whole  burden  of  local  taxation 
might,  in  the  allocating  of  the  proportions  between  the  two  rates, 
be  thrown  upon  the  owners  of  the  land  value.  This  the  authors 
of  the  scheme  recognise,  and,  in  consequence,  they  regard  this 
matter  of  the  proportion  as  one  that  should,  in  the  first  instance 
at  least,  in  the  inception  of  their  scheme,  whatever  might  after- 
wards be  done  were  the  scheme  in  operation,  be  fixed  by 
Parliament  and  not  left  to  the  discretion  of  the  various  local 
taxing  bodies.  The  counter  argument  again  applies  that  what 
is  paid  in  taxation  is  not  paid  in  rent;  that,  were  the  taxes 
absent,  the  rent  would  be  proportionately  greater. 

[To  he  concluded,] 


ARREAES  OF  RENT. 
Though  there  is  nothing  sensational  in  this  subject,  though 
indeed  to  many  it  may  even  be  provoking  by  its  common- 
ness in  their  experience,  we  propose  to  mention  an  aspect  of 
it  so  rare  in  practice  as  to  redeem  it  from  staleness.  Those 
who,  year  after  year,  make  up  the  "  Case  Book "  of  a  Legal 
Debating  Society  know  how  much  the  syllabus  of  the  session 
depends  on  the  bringing  forward  of  points  suggested  by  the 
practice  of  the  members.     Though  it  is  not  possible  here  to 
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give  a  subject  the  full  and  controversial  treatment  it  would 
receive  in  a  debate,  the  matter  in  hand  may  at  least  be  set 
forth  in  a  clear  light  and  await  the  authoritative  judgment  of  a 
competent  tribunal. 

In  February  M  bought  from  R  several  tenements  of  house 
property  in  Glasgow  occupied  by  a  large  number  of  monthly 
tenants.  The  settlement  of  the  purchase  was  to  take  place  at 
Whitsunday,  but  it  was  kept  back  till  September  through  no 
fault  of  the  seller  s.  At  the  settlement  M  paid  interest  at  5  per 
cent,  on  the  price  from  Whitsunday  till  the  date  of  settlement, 
and  the  disposition  gave  Whitsunday  as  the  term  of  entry. 
S,  the  factor  for  the  property,  knew  of  the  purchase  in 
February,  and  had  been  given  to  understand  by  M  that  there 
would  be  no  change  of  factor.  After  Whitsunday  S  continued 
to  act  for  R,  but  took  instructions  from  M  as  to  repairs, 
and  on  the  settlement  taking  place  in  September  he  received 
formal  intimation  of  the  change  of  ownership.  The  letter  of 
intimation  also  mentioned  the  term  of  entry,  and  requested  S  to 
account  to  M  for  all  rents  collected  after  Whitsunday.  It  then 
transpired  that  a  number  of  the  tenants  had  been  in  arrear  at 
Whitsunday  to  the  cumvlo  amount  of  £30.  Between  Whitsun- 
day and  the  date  of  settlement  in  September  the  tenants 
in  arrear  had  paid  £40,  which,  though  £10  more  than  the 
arrears,  was  £10  less  than  the  arrears  plius  the  proportion  of 
current  rents.  In  these  circumstances  R  claimed  the  £30  from 
S,  and  M  forbade  S  (whom  he  continued  as  factor)  to  account 
to  R  for  any  money  collected  after  Whitsunday,  unless  so  far  as 
by  Martinmas  his  collections  tenant  by  tenant  should  be  in 
excess  of  the  rents  for  the  half-year  ending  in  November. 

For  R  it  was  argued  that  S  continued  to  be  factor  for  R  till 
the  settlement  in  September;  that,  beyond  giving  instructions 
for  necessary  repairs,  M  could  in  no  way  have  controlled  S,  nor 
have  called  him  to  account  for  rents  collected  prior  to  the  settle- 
ment ;  that  the  £40  collected  between  May  and  September  from 
the  tenants  in  arrear  extinguished  the  arrears  and  left  £10  to 
the  credit  of  the  current  half-year ;  that,  if  R  had  called  S  to 
account  the  day  before  the  settlement,  the  factor's  account  and 
cheque  would  have  shown  the  extinction  of  the  arrears  and  put 
R  in  possession  of  £10  belonging  to  M,  and  payable  to  M  at  the 
settlement  by  way  of  deduction  from  the  price  and  interest  on 
the  price ;  that,  as  S  continued  to  be  the  factor  or  agent  of  R 
until  the  change  of  employer  (implied  by  the  settlement  and 
intimated  by  the  letter),  R  is  entitled  to  an  a.ccounting  by  S 
immediately  after,  in  the  same  way  as  immediately  before,  the 
settlement,  and  must  not  be  prejudiced  by  not  having  called  S 
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to  acoount  before  the  delivery  of  the  conveyance ;  that,  as  the 
settlement  might  never  have  come  off  at  all,  M  could  not  have 
pat  a  new  factor  in  charge  before  the  settlement  or  prevented  S 
from  collecting  the  rents  from  the  tenants  in  arrear ;  and  that  if 
the  tenants  are  still  in  arreaj:  at  Martinmas  M  has  his  remedy  of 
hypothec,  and  by  its  help  can  operate  payment  and  so  avoid  loss. 
For  M  it  was  contended  that  his  term  of  entry  was  Whitsun- 
day, and  that  he  must  have  all  the  benefits  of  a  Whitsunday 
entry ;  that,  though  he  did  not  pay  the  price  till  September,  he 
paid  interest  on  the  price  from  May  till  September,  and  that,  the 
payment  of  the  interest  being  the  penalty  for  non-payment  in 
May,  he  is  entitled  to  all  the  benefits  that  would  have  flowed 
from  payment  of  the  price  at  the  term  of  entry ;  that  R  should 
have  exercised  his  right  of  hypothec  before  he  lost  it,  and  that, 
having  failed  to  do  so,  he  cannot  throw  on  M  the  loss  occasioned 
by  his  omission ;  that,  as  his  entry  draws  back  to  Whitsunday, 
so,  by  implication,  his  employment  of  S  also  dates  from  Whit- 
sunday ;  that  he  could  not  allow  the  factor  to  use  his  position  of 
trust  for  the  purpose  or  to  the  effect  of  collecting  an*ears  due  to 
R,  the  former  owner,  in  couipetition  with,  or  to  the  prejudice  of, 
the  current  rents  due  to  M,  the  present  owner ;  that,  if  R  had 
called  S  to  account  the  day  before  the  settlement  and  obtained 
payment  of  the  £40  then  collected  from  the  tenants  in  arrear,  M 
would  have  been  entitled  to  demand  from  R  the  whole  of  the 
current  rents  so  far  as  S  had  received  payments  after  Whitsun- 
day; that  though,  as  matter  of  bookkeeping,  S  treated  the 
arrears  as  extinguished,  he  did  so  as  the  servant  of  R  and  could 
not  bind  M  by  entries  to  which  M  was  no  party,  and  of  which 
at  the  time  he  had  no  knowledge ;  that,  having  sold  in  February 
for  settlement  in  May,  R  should  have  taken  care  that  arrears 
were  not  allowed  to  arise,  seeing  he  could  not,  after  the  settle- 
ment (which  he  was  bound  to  anticipate  at  Whitsunday),  have 
enforced  his  right  of  hj^othec  except  between  15th  and  28th 
May  without  interfering  with  M's  hypothec  for  the  current  rent ; 
that  R  cannot  both  claim  interest  on  the  price  as  the  penalty  of 
delay  in  the  settlement  and  take  advantage  of  the  delay  for 
ingathering  his  rents,  not  only  after  the  purchaser  is  in  possession 
by  retrospective  implication,  but  also  to  the  prejudice  of  M  after 
M  has  paid  the  price  which,  by  payment  of  interest  as  the  surro- 
gatum,  he  must  be  held  to  have  done  at  Whitsunday;  that  as  the 
law,  and  also  the  contract,  provides  interest  as  the  penalty  of 
delay  in  the  settlement,  and  as  the  settlement  might  have  taken 
place  at  any  time  (so  far  as  R  knew)  between  May  and  September, 
R  was  not  entitled  to  put  off  the  collection  of  his  arrears  beyond 
28th  May  and  then  take  advantage  of  the  accident  of  delay  in 
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the  settlement  to  make  up  for  remissness  prior  to  Whitsunday ; 
and  that  current  rent,  which  is  a  natural  and  necessary  debt,  must 
prevail  over  arrears,  which  is  a  debt  that  arises  only  through  the 
slackness  or  clemency  of  the  owner,  who  must  not  throw  the 
consequences  of  either  on  his  successor  in  the  ownership. 

It  is  evident  that,  when  Whitsunday  came  and  went  and  M's 
money  was  not  forthcoming,  R  failed  to  anticipate  the  difficulty 
caused  by  the  arrears,  and  did  nothing  to  meet  it.  M,  on  the 
other  hand,  knew  nothing  of  the  arrears,  and  if  he  thought  any- 
thing, must  have  thought  that  interest  at  5  per  cent,  would  be 
the  full  penalty  of  the  delay  he  was  unable  to  prevent.  Had  R 
foreseen  the  difficulty,  no  doubt  he  could  have  easily  induced  M 
to  come  to  some  arrangement  as  the  price  of  delay,  for,  though 
5  per  cent,  is  the  penalty  for  delay,  it  cannot  be  said  that  delay 
can  be  demanded  at  that  price.  Had  R  made  any  such  arrange- 
ment, the  case  under  consideration  would  not  have  occurred,  and 
having  occurred  in  the  way  set  forth  it  must  be  dealt  with  as  it 
stands.  So  much  can  be  said  on  both  sides  that  either  set  of 
contentions  taken  by  themselves  make  out  a  strong  case  for  the 
verdict,  or  at  least  of  hardship,  if  the  judgment  is  ewiverse.  It  is 
therefore  necessary  to  find  some  principle  on  which  to  justify  a 
judgment  in  disregard  of  the*  hardship.  Perhaps  the  safest, 
perhaps  the  best  and  only  good  ground,  would  be  the  hard  and 
fast  one  that  Whitsunday,  being  the  term  of  entry,  must  be  taken 
fits  the  point  of  departure  to  all  intents  and  purposes,  even  to  the 
extent  of  R's  retiral  from  the  scene  on  his  own  behalf  and  his 
installation  as  the  agent  of  M.  Any  other  view  would  seem  to 
set  the  contract  at  defiance,  and  that  is  scarcely  permissible  after 
it  has  been  implemented. 


"  WITH  A  COPIOUS  INDEX." 
Such  are  the  words  that  usually  greet  one  with  recurrent 
regularity  in  the  advertisement  sheets  of  one's  pet  law  book- 
seller. Truly,  of  the  making  of  books  of  the  law  there  is  no  end, 
and  many  commentaries  on  Acts  of  Parliament  are  a  weariness 
of  the  flesh.  It  used  to  be  the  distinguishing  mark  of  a  gentle- 
man that  he  "kept  a  gig";  it  is  now  the  characteristic  of  an 
aspiring  counsel  that  he  has  written  a  book.  He  argues  on 
agricultural  holdings  and  compensation  for  improvements;  he 
babbles  of  green  fields  and  artificial  manures;  he  searches  out 
the  occult  secrets  of  the  common  lodging-house  and  discourses 
on  "  Public  Health";  he  prates  prosily  of  nuisances;  he  enume- 
rates and  classifies  parishes  and  districts ;  he  interprets  Anglified 
statutes,  attempts  to  adapt  them  to  Scottish  procedure,  and — 
small  blame  to  him ! — makes  confusion  worse  confounded.     Let 
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the  Legislature  but  provide  him  with  the  raw  material,  in  the 
shape  of  ill-digested,  cumbrous,  and  inadaptable  legislation,  and 
he  will  grind  out  his  manuals  for  ever,  complete  with  "  notes," 
"  introduction,"  and,  above  and  beyond  all,  "  with  •  a  copious 
"index"! 

Ah,  that  "copious  index!"  What  hours  of  trouble,  care, 
and  anxiety  it  has  cost!  What  reams  of  slips  of  blue  paper; 
what  arrangement  and  rearrangement;  and  then  how  weirdly 
idiotic  it  appears  after  all!  Wlio  can  make  sense  of  "Oon- 
"  venient  Place  Invalid  Defence";  or,  "Entertainment — causing 
"  disorderly  crowds  a  nuisance  at  common  law"?  What  is  the 
meaning  of  "  Hides  Dressing  in  a  street  prohibited";  or,  "  Local 
"  Authority  not  entitled  to  commit  a  Nuisance"  ?  These  startling 
tel^raphic  pieces  of  information  are  typical  of  the  modem  copious 
indexer.  One  is  not,  of  course,  informed  where  it  is  convenient 
to  place  an  invalid  defence;  but  at  the  saone  time  one  has  a 
reasonable  conviction  that,  if  an  entertainment — causing  dis- 
orderly does  crowd  a  nuisance  at  common  law,  the  nuisance 
at  common  law  must  have  done  something  richly  to  deserve 
it.  Who  it  is  that  "hides  dressing  in  a  street  prohibited" 
one  is  not  informed,  but  there  is  a  suspicious  ring  in  the 
sentence;  and  for  the  statement  concerning  the  very  proper 
restraint  put  upon  a  local  authority  one  can  only  express  a 
thankful  gratitude.  "  I  can  suck  melancholy  out  of  a  song  as  a 
"  weasel  sucks  eggs,"  said  Jacques ;  and  really  there  is  as  much 
"confused  feeding"  in  an  index  as  might  satisfy  a  host  of 
inquiring  lawyers  himgering  for  information. 

It  is  in  the  "  cross  references,"  however,  that  the  true  genius 
of  the  budding  author  blossoms  forth.  It  is  there  that,  con- 
sciously or  unconsciously,  he  revels  in  sly  innuendo,  in  delicate 
satire  upon  human  nature,  in  insinuation,  in  comparison,  in  con- 
trast, in  abrupt  and  terrible  denunciation.  Never  again,  alas! 
will  he  reach  the  high-water  mark  of  colossal  imbecility 
embodied  in  the  index  of  an  early  number  of  the  Justiciary 
Reports — ^"Holy  Scriptures:  see  Blasphemous  Publications"! 
That  strikes  us  dumb.  So  simple  is  it,  so  grand,  so  unconscious 
in  its  unintentional  overpowering  profanity!  For  fifty  years 
has  the  cross  indexer  been  at  work  since  these  words  were 
penned,  but  he  has  never,  even  in  his  most  incongruous  moments, 
soared  anywhere  near  the  sublime  sphere  of  addle-headedness 
where  such  ideas  dwell.  Still,  now  and  again,  he  does  pretty 
well.  "  Adjournment :  see  Breach  of  the  Peace  "  is  said  to  have 
some  distinct  reference  to  the  two  o'clock  luncheon  hour  "  in  or 
"near"  the  Parliament  House.  "Idiots  cannot  marry:  see 
"  guardians,  tutors  and  curators,  factors  loco  tutoris "  is  rather 
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a  severe  imputation  upon  a  large  and  respectable  body  of  gentle- 
men. "Advertisement:  see  Indecency"  is  surely  somewhat 
reminiscent  of  a  metropolitan  County  Council ;  while  "  Master 
"  and  Servant :  eee  Beparation/'  and  "  Fair  and  Reasonable : 
"  see  Compensation  "  are  only  too  indicative  of  the  signs  of  the 
times. 

One  remembers  having  read  somewhere — ^probably,  but  not 
certainly,  in  John  Hill  Burton's  "  Book  Hunter  " — of  a  reference 
given  in  these  terms,  "Mr.  Justice  Best:  His  Great  Mind,  p.  204"; 
and  when  the  inquiring  reader  consulted  the  appropriate  por- 
tion of  the  work  for  information  as  to  the  judge's  magna- 
nimity, he  found  the  words,  "  Mr.  Justice  Best  then  said  he  had 
"  greed  mind  to  commit  the  prisoner  for  contempt  of  Gov/rtr 

This  desultory  train  of  thought  has  been  occasioned  by  a 
somewhat  suggestive  sentence  in  the  "  Index  of  Matters "  pub- 
lished at  the  end  of  the  last  "  double  number,  price  6s.,"  of  the 
current  volume  of  Rettie.  It  has  been  already  quoted,  and  is 
contained  in  the  words,  "  Master  and  Servant :  see  Reparation." 
There  is  no  room  here  for  mention  of  mutual  trust  and  forbear- 
ance ;  no  reference  to  duty  faithfully  performed  or  fault  forgiven. 
The  keynote  of  the  relationship  between  employer  and  employed 
is  struck — and  a  jarring,  harsh,  unsympathetic  note  it  is — in 
that  single,  suggestive  word  "  Reparation  " — Stand  and  Deliver ! 
Master  and  Servant,  Landlord  and  Tenant,  Contractor  and  Work- 
man— all  nowa/days  remain  at  arm's  length ;  or,  if  they  combine 
at  all,  combine  against  each  other,  each  to  secure  his  pound  of 
flesh.     Where  is  that 

Constant  service  of  the  antique  world 
When  service  sweat  for  duty  not  for  meed, 
if  it  ever  existed  but  in  poet's  dream?  Are  the  "good  old  times" 
only  the  imperfect  recollections  of  garrulous  senility,  softened  by 
time  and  distance?  Were  Stasimus  and  Messenio  of  Plautus, 
Adam  in  "As  You  Like  It,"  Caleb  Balderstone,  and  a  host  of 
others,  only  types  of  a  character  that  never  had  life,  and  are 
they  all  clean  gone  for  ever  ?  "  Is  friendship  but  a  dream,  and 
"  love  a  delusion  "?  Can  the  relation  between  master  and  servant 
now  be  measured  solely  by  a  reference  to  "  Reparation  "? 

But  little  comfort  can  be  obtained  to  alleviate  this  gloomy 
view  of  modem  society  from  a  glance  at  previous  cross  references. 
After  trying  back  two  or  three  years  and  only  succeeding  in 
finding  "  Master  and  Servant :  see  Reparation,  Bankruptcy,  and 
"  Justiciary  Cases,"  the  writer  gave  up  in  despair.  But,  after  all, 
we  need  hardly  allow  the  cross  indexer  to  make  us  too  mournful 
over  this  change  that  has  come  over  the  spirit  of  the  dreams  of 
employers  and  employed.     It  has  always  been  the  fashion  since 
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the  world  began  to  condemn  the  degeneraxiy  of  modem  days. 
Man  never  is,  but  always  has  been,  blessed — in  servants. 
The  fashion  of  these  times 
When  none  will  sweat  but  for  promotion 
has  ever  been  the  description  by  malcontents  of  their  own  day, 
long  before  Shakespeare,  ay,  or  even  Plautus,  wrote  in  that 
strain.  The  old  Scottish  retainer  may  have  been  a  valuable 
addition  to  a  Highland  family,  or  he  may  have  been  an  old 
nuisance — ^perhaps  a  little  of  both ;  the  foreman  who  was  in  the 
"  works  "  when  his  present  master  w^as  bom,  who  still  calls  him 
"  Mr.  James  "  although  he  is  over  forty,  bald,  and  dignified,  and 
who  strongly  disapproves  of  all  modern  innovations  in  business, 
may  also  be  partly  agreeable  and  partly  objectionable ;  but  they 
are  not  dead  yet.  They  both  exist  to  this  day ;  and  their  atti- 
tude towards  their  masters  is  not  that  of  men  relying  for  their 
position  and  protection  upon  the  blessings  of  modem  paternal 
legislation.  The  world  has  not  changed  so  very  much  after  all,  nor 
have  the  habits  and  affections  of  mankind,  any  more  thaja  their 
passions,  been  entirely  altered  or  subdued  by  Act  of  Parliament. 
Human  nature  is  always  pretty  much  the  same,  and  has  produced 
in  all  ages  almost  identical  types  of  character. 

And  so  we  defy  the  copious  indexer  and  all  his  works,  his 
cross  references  and  his  sarcastic  insinuations.  When  we  want  to 
know  the  "Fair  and  Reasonable"  we  refuse  to  "see  Compensation;" 
and  when  we  desire  to  understand  and  appreciate  the  value  of 
the  true  human  relationship  between  Master  and  Servant,  there 
are  other  works,  there  are  nobler  records  that  we  shall  first 
consult  before  we  tum  in  despair  to  the  annals  of  "Reparation." 


STAMPING  OF  PARTIAL  DISCHARGES  OF  BONDS  AND 
DISPOSITIONS  IN  SECURITY. 

We  have  been  requested  to  publish  the  following  correspondence 
with  regard  to  the  views  of  the  Commissioners  of  Inland  Revenue 
on  this  question : — 

50  West  Regent  Street, 
Glasgow,  6th  October,  1891. 
David  Crole,  Esq.,  Solicitor, 

Inland  Revenue,  Edinburgh. 
Dear  Sir, — We  find  some  difficulty  in  certain  cases  in  applying  the 
principle  laid  down  by  you  with  regard  to  the  stamping  of  partial 
discharges.     We  shall  therefore  be  glad  if  you  can  favour  us  with  your 
views  as  to  the  stamp  duty  exigible  in  the  following  cases  : — 

(1)  A,  the  holder  of  a  bond  and  disposition  in  security  for  £10,000, 
grants  in  one  and  the  same  deed  an  assignation  of  the  bond  to  the 
extent  of  £3000,  and  a  discharge  to  the  extent  of  £1000.  What  is  the 
proper  stamp  for  the  combined  assignation  and  discharge  1 

(2)  A,  the  holder  of  a  bond  and  disposition  in  security/ for  £  J 
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grants  in  one  deed  an  assignation  of  the  bond  to  the  extent  of  £1000, 
and  a  discharge  to  the  extent  of  £500.  What  is  the  proper  stamp  for 
the  combined  assignation  and  discharge  t 

(3)  A,  the  holder  of  a  bond  and  disposition  in  security  for  £10,000, 
has  at  different  times  granted  separate  discharges;  each  for  £1000,  and 
each  stamped  with  5s.  What  is  the  proper,  stamp  for  the  discharge  of 
the  balance  of  £7000?  And  if  the  final  discharge  to  the  extent  of 
£7000  be  properly  stamped,  is  all  objection  to  the  stamp  of  the  three 
previous  partial  discharges  thereby  obviated  ? 

(4)  A,  who  held  a  bond  and  disposition  in  security  for  £9000,  dis- 
chai^ed  the  same  by  three  separate  discharges  for  £3000  each,  and  each 
stamped  with  15s.  What  is  the  amount  of  the  total  additional  duty 
exigible,  and  can  such  total  amount  be  paid  entirely  on  one  of  the  three 
discharges,  or  must  each  discharge  have  the  appropriate  additional  stamp 
impressed  thereon  ?  and 

(5)  A  bond  and  disposition  in  security  for  £9000  is  held  by  three 
separate  individuals  in  the  proportion  of  £3000  each.  These  individuals 
are  now  stmul  ac  semel  granting  discharges  of  their  several  sums  by  three 
separate  discharges  each  to  the  extent  of  £3000.  What  is  the  proper 
stamp  duty  on  these  discharges  ? 

As  we  have  several  questions  ajs  to  the  stamps  of  discharges  presently 
pending,  we  shall  be  obliged  by  your  letting  us  hear  from  you  as  soon 
as  possible. — Yours  truly,  Kidstons,  Watson,  Turnbull,  <k  Co, 


Edinburgh,  %th  October,  1891. 
Messrs.  Kidstons,  Watson,  Turnbitll,  <fe  Co.,  Writers. 

Gentlemen, — I  am  in  receipt  of  your  letter  of  the  6th  inst.         y^^^^-. 

The  chaise  in  the  Stamp  Act,  1870,  33  and  34  Vict.,  c.  97,  Schedule, 
head  Mortgage,  Ac,  (4)  Reconveyance,  Discharge,  <fec.,  of  any  such 
security  or  of  the  money  secured  is  on  the  total  amount  of  the  money  at 
any  time  secured,  while  under  (3)  Transfer  of  any  Mortgage,  the  charge 
is  on  the  amount  transferred.  The  Board  regard  the  ad  valorem  duty 
under  (4)  as  payable  once  only,  viz.,  when  the  whole  or  the  balance  of 
the  bond  is  discharged,  and  the  relation  of  debtor  and  creditor  terminates. 
Any  intermediate  partial  discharge  is  regarded  as  liable  to  the  deed  duty 
of  10s.,  or  ad  valorem  duty  of  6d.  per  cent,  on  the  total  amount  of  the 
bond  if  such  ad  valorem  duty  is  less  than  10s.  I  therefore  reply  to 
your  queries  as  follows : — 

(1)  The  instrument  would  be  liable  to  £1  5s.  of  duty,  viz.,  to  ISs. 
in  respect  of  the  assignation  and  10s.  in  respect  of  the  discharge. 

(2)  The  instrument  would  be  liable  to  128.  6d.,  viz.,  in  respect  of 
the  assignation  5s.  and  the  discharge  7s.  6d. 

(3)  Each  of  the  partial  discharges  was  liable  to  10s.  and  the  final 
discharge  is  liable  to  £2  10s. 

(4)  Each  of  the  two  first  discharges  10s.  and  the  final  disohaiige 
£2  5s. 

(5)  The  total  amount  of  the  bond  held  by  each  individual  is  £3000, 
and  the  discharge  by  each  may  be  regarded  as  liable  to  158. — I  remain, 
gentlemen,  your  obedient  servant,  David  Crole,  Solicitor, 

On  submitting  this  letter  to  the  Solicitor  for  the  purpose  of 
obtaining  his  sanction  to  its  publication,  he  added  this  note  upon 
the  last  answer : — 

I  am  now  disposed  to  say  lOs.  deed  duty  on  each  of  two  of  the 
discharges  and  ad  valorem  duty  of  6d.  per  cent,  on  £9000  9s  £2  58.  on 

Digitized  by  VjOOQ  IC 


1882.]  STAMPING  OF  PARTIAL  DISCHARGES.  79 

the  third  discliarge.  The  Board  recently  considered  there  was  not  a 
seTerance  so  as  to  authorise  separate  ad  valorem  duty  unless  an 
appropriation  of  a  separate  portion  of  the  property  was  made  to  each 
assignee. 

It  will  be  seen  from  the  foregoing  letter  from  Mr.  Crole  that 
the  Board  have  put  a  construction  upon  the  Stamp  Act  entirely 
at  variance  with  the  practice  which  has  hitherto  prevailed  in 
the  profession;  but,  as  will  be  seen  from  the  following  letter, 
addressed  to  Mr.  James  Oswald,  of  Messrs.  John  Oswald  &  Son, 
Register  House,  Edinburgh,  the  Board  have  very  sensibly 
resolved  not  to  raise  any  questions  as  to  deeds  stamped  in 
accordance  with  the  usual  practice  if  dated  prior  to  9th  January, 
1892:— 

Inland  Revenue  (Solicitor's  Department), 
Edinburgh,  I5th  January^  1892. 

Sir, — I  am  in  receipt  of  your  letter  of  to-day's  date. 

In  view  of  the  practice  which  has  hitherto  prevailed  of  stamping 
partial  discharges  of  bonds  and  dispositions  in  security  with  duty  for  the 
amount  paid  off  at  the  time,  the  Board  of  Inland  Revenue  have  autho- 
rised such  instruments  so  stamped,  dated  prior  to  9th  January,  1892,  to 
be  adjudicated  as  sufficiently  stamped,  and  adjudication  will  accordingly 
be  given  upon  such  instruments. 

The  view  of  the  Board,  however,  and  which  will  be  acted  upon  in 
future,  is  that  the  final  discharge  should  be  stamped  with  duty  in 
respect  of  the  whole  amount  at  any  time  secured,  and  that  partial 
discharges  are  liable  to  the  general  deed  duty  of  lOs.,  but  6d.  per  cent, 
on  the  total  amount  of  the  bond  will  be  taken  where  such  would  be  less 
than  lOs. — I  am,  sir,  your  obedient  servant,  Thomas  Robertson, 


Per  SoLioiTOR. 


Jahbb  Oswald,  Esq. 


^itjeraturje. 


SxnocABT  OF  THB  Law  OF  Joint-Stock  Companibs,  to  which  are 
added  The  Companies'  Acts,  1862  to  1890,  with  copious 
analytical  references,  and  the  Acts  specially  relating  to  Life 
Assurance  and  Banking  Companies,  by  P.  H.  Cameron,  S.S.C, 
author  of  *' Summary  of  the  Law  of  Intestate  Succession  in 
"Scotland,"  dbc.  Second  edition.  Edinburgh:  Bell  &  Brad- 
fute.     London :  Sweet  &  MaxweU.     1892.     (18s.) 

During  the  eighteen  years  since  the  first  edition  of  this  work 
was  published,  not  only  has  the  case  law  on  the  subject-matter  of 
which  it  treated  been  considerably  developed,  but  there  have  also 
been  placed  on  the  statute  book  over  a  dozen  of  more  or  less 
important  amending  Acts  of  Parliament.  Probably  no  branch  of 
law  has  in  that  period  occupied  so  much  of  the  time  and  attention 
of  the  Supreme  Courts  of  the  country  as  has  the  law  relating  to 

C'  Lt-stock  companies,  and  certainly  the  literature  of  the  subject 
been  enriched  by  many  valuable  contributions  which  are  of 
everyday  use  by  the  profession.  There  was  room,  therefore, 
for  a  second  edition  of  a  work,  which,  although  it  was  originally 
intended  to  be  more  for  the  use  of  directors  and  shareholders, 
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has  always  been  of  value  to  the  practising  lawyer.  In  under- 
taking a  second  edition  it  is  not  surprising,  in  view  of  the  many 
changes  on  the  law  since  the  book  was  first  published  in  1874, 
that  the  author  has  found  it  necessary,  while  adhering  generally 
to  the  plan  followed  in  the  first  edition,  to  re-arrange  some 
parts  and  re-write  other  parts  of  the  text.  In  so  far  as  he  has 
done  so,  he  has  vastly  improved  on  the  original ;  and  if  the  first 
edition  served  the  object  for  which  it  was  intended,  as  we  think 
it  did,  there  can  be  no  doubt  that  the  present  edition  will  do  so 
more  satisfactorily.  We  have  gone  through  the  summary  and 
found  it  an  accurate  general  statement  of  the  law,  whether 
founded  on  statute  or  otherwise,  with  numerous  references  by 
way  of  foot-notes.  In  the  appendix  all  the  statutes  are  printed 
in  eoctenso,  and  carefully  annotated.  It  would  have  been  well, 
however,  ilf,  as  was  done  in  the  first  edition,  the  word  "  Appendix  " 
had  been  printed  at  the  top  of  each  left  hand  page,  so  as  to 
readily  catch  the  eye  of  any  one  referring  to  any  of  the  statutes. 
We  cannot  say  that  we  approve  of  the  mode  adopted  in 
this  edition  of  prefixing  a  capital  letter  of  the  alphabet 
to  each  of  the  Companies*  Acts,  and  referring  to  that  Act 
throughout  the  volume  by  the  particular  letter  prefixed  to  it. 
To  us  this  appears  a  most  confusing  and  perplexing  mode  of 
reference.  Take,  for  example,  the  reference  3  given  on  page 
72,  the  foot-note  is  SI.  To  ascertain  what  SI  means,  one  has 
either  to  search  page  after  page  of  the  appendix  before  finding, 
on  page  436,  that  what  is  meant  is  section  1  of  the  Act  30  Vic. 
c.  29,  or  one  has  to  go  to  page  xvi.  of  the  table  of  contents,  and, 
after  some  trouble  there,  get  the  key  to  the  page  of  the  appendix 
on  which  the  Act  referred  to  is  to  be  found.  The  text  of  the 
Acts  of  Parliament  relating  to  life  assurance  companies  and  to 
banking  companies  is  a  valuable  addition  to  the  appendix,  and 
the  index  is  very  full  and  accurate. 

Sheriff  Court  Styles  arranged  in  Dictionary  Form,  with  Notes 
AND  Authorities.  By  J.  M.  Lees,  M.A.,-  LL.B.,  Advocate, 
SheriflF  of  Stirling,  ckc.  Third  edition.  Edinburgh :  Bell  & 
Bradfute.     1892.     (268.) 

In  our  notice  of  the  second  edition  of  this  work  we  pointed 
out  that  the  fact  of  a  second  edition  having  been  called  for 
within  less  than  four  years  was  in  itself  proof  of  the  high 
estimation  in  which  it  was  held  by  the  legal  profession.  Now 
that  another  edition  has  been  required  within  an  equally  short 
period  demonstrates  still  more  forcibly  the  truth  of  the  remark, 
and  the  wide  advantage  that  has  been  taken  of  the  work.  It 
has  been  given  to  very  few  writers  on  any  branch  of  Scots  Law 
to  see  three  editions  called  for  within  such  a  short  time,  but  when 
we  consider  the  undoubted  utility  of  this  collection  of  Styles  its 
continued  success  was  to  be  fully  expected. 

We  have  gone  through  the  new  edition  and  have  nothing  but 
praise  for  the  manner  m  which  it  has  been  prepared.  Every- 
where there  is  displayed  a  continuation  of  that  care  and  strict 
attention  to  detail  and  that  lucidity  of  exposition  which  marked  the 
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earlier  issues.  In  consequence  of  the  statutes  passed  since  the 
issue  of  the  last  edition,  parts  of  the  book  have  been  rewritten, 
many  new  forms  have  been  added,  and  forms  now  obsolete  have 
been  omitted.  The  statutes  and  decisions  have  been  brought 
down  to  date,  and  while  the  form  and  arrangement  adopted  in 
the  last  edition  have  been  continued,  additional  facilities  are 
given  for  rendering  the  work  still  more  ready  of  reference.  The 
author  has,  for  the  first  time,  made  copious  use  of  Sheriff  Court 
decisions,  and  we  think  the  wisdom  of  this  step  will  be  at 
once  recognised.  While  these  decisions  may  not  be  binding 
authorities,  they  contain  much  information  as  to  practice  and 
law  which  must  be  of  great  use  both  to  judges  and  practitioners, 
while  we  believe  they  are  helping  largely  towards  a  uniformity 
in  practice  and  pleading  which  has  hitherto  been  remarkable 
for  its  absence  in  the  Sheriff  Courts  throughout  Scotland. 

This  work  has  from  the  first  been  distinguished  by  many 
features  which  recommend  it  to  the  practitioner.  Of  these,  in 
our  opinion,  the  one  which  more  than  any  of  the  others  at  once 
established  its  usefulness  was  the  valuable  foot-notes  with  which 
each  edition  has  been  so  plentifully  supplied.  There  is  scarcely 
a  form  without  its  attending  note ;  many  have  several ;  so  that 
while  in  the  second  edition  these  numbered  700,  there  are  in 
the  present  edition  well  on  to  twice  that  number.  Directing 
attention  to  what  is  essential  in  the  form  or  procedure  under 
consideration,  pointing  out  where  a  difference  of  opinion  exists, 
discussing  and  considering  the  same,  with  abundant  reference 
to  decided  points,  these  notes  furnish  a  clear  and  precise  state- 
ment of  the  present  law  of  the  subject  under  notice.  The  notes 
to  the  subjects  "  Mandate,"  page  47,  and  "  Sequestrations,"  page 
378,  aptly  illustrate  what  we  have  pointed  out.  An  additional 
value  of  these  notes,  and  one  which  cannot  be  over-estimated,  is 
that  they  are  largely  the  fruit  of  the  author's  wide  experience 
in  Sheriff  Court  pleading  while  Sheriff-Substitute  in  Lanarkshire. 

The  terse,  concise  language  in  which  these  Styles  are  framed 
has  not,  we  think,  had  hitherto  sufiicient  acknowledgment.  The 
forms  are  models  of  brevity,  while  everything  necessary  and 
essential  to  the  proper  statement  of  the  case  is  furnished. 
During  the  nine  years  this  work  has  been  in  the  hands  of  the 
profession  it  has  effected  a  marked  improvement  in  the  pleadings 
in  our  Sheriff  Courts,  and  it  is  not  too  much,  we  think,  to  predict 
of  it  that  before  long  its  influence  will  be  traced  in  every  Sheriff 
Court  in  Scotland. 


Thb  Complbtb  Annual  Digest  op  every  Reported  Case  in  all 
THE  Courts  for  the  Year  1891.  Edited  by  Alfred  Emden, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law ;  compiled  by 
Herbert  Thompson,  M.A.,  LL.M.,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law;  assisted  by  W.  A.  Brigg,  M.A.,  LL.M.,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.  London :  William 
Clowes  &  Sons.  1892.  (ISs.) 
Besides  comprising  all  cases  decided  during  the  past  year  (up 
to   1st  December)   in   the   House   of   Lords  3i«^n<J^y^^oP"S^®^ 
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Courts,  this  Digest  purports  to  give  a  copious  selection  of 
decisions  of  importance  from  the  Irish  and  Scotch  reports,  and 
references  to  the  American  reports  of  standing.  In  so  far  as 
the  decisions  by  the  House  of  Lords  and  the  English  Courts  are 
concerned,  the  volume  may  properly  enough  be  regarded  as  the 
"handy  and  inexpensive  work"  which  it  claims  to  be.  As 
regards  Scotch  decisions,  whatever  may  be  thought  of  the  im- 
portance of  some  of  the  cases  noticed,  it  would  strike  no 
Scotch  practitioner  that  the  selection  from  the  Scotch  reports 
is  a  copious  selection.  Both  Scotch  and  Irish  decisions  of 
importance  are,  indeed,  conspicuous  by  their  absence,  and,  as  we 
remarked  in  noticing  previous  issues,  there  is  no  good  reason 
why  such  of  these  decisions  that  are  mentioned  should  be 
rigidly  excluded  from  the  index,  which  is  confined  exclusively 
to  cases  decided  by  the  House  of  Lords  and  the  English 
Courts.  The  publishers'  department  leaves  nothing  to  be 
desired. 

%oUb  ixam  €bxnhnxq]s. 

Parliament  House,  Z9th  February,  1892. 
Events  move  fast  in  these  stirring  days,  especially  in  the  matter 
of  promotion.  Such  a  run  of  luck  has  not  been  the  lot  of  any 
party  since  the  Tories  enjoyed  a  monopoly  of  patronage  before 
the  Reform  Act  of  1832,  in  the  days  of  Melville  and  Blair.  It 
really  seems  as  if  the  whole  body  of  the  Tory  party  were  to  be 
provided  for  before  the  "coming  catastrophe."  The  "coming 
"  catastrophe  "  means  defeat  at  the  general  election.  The  phrase 
is  not  my  phrase,  for,  in  common  with  my  kind,  I  don't  and  can't 
believe  that  we  are  ever  to  go  out  any  more.  But  my  good 
friends  who  fish  on  the  other  side  of  the  water,  with  beating 
hearts  and  fluttering  pulses,  assert  that  for  them  the  dawn  is  at 
last  breaking.  If,  poor  souls,  they  alone  had  to  be  considered, 
no  one  Tory  of  my  acquaintance  would  murmur  at  all.  The 
sweetness  of  office  and  the  buoyancy  of  hope  would  be  marred 
even  in  their  case  by  but  one  bitter  ingredient — this,  namely,  that 
most  of  the  posts  being  filled  up  by  young  and  vigorous  men 
who  are  determined  to  uve  a  long  time,  the  devil  a  loaf  is  there 
left  for  so  many  deserving  gentlemen.  We  are,  I  think,  be- 
ginning to  see  that  the  judgment  of  Heaven  has  descended  upon 
Disestablishment  and  the  Disruption  of  the  Empire.  Heaven 
may,  of  course,  give  the  enemy  a  speedy  return  to  office;  but 
what  is  office  unless  it  is  clothed  with  somewhat  else  ?  Here,  on 
this  particular  point,  it  is  that  the  power  above  mentioned  is 
seen ;  and  it  does  appear  to  be  a  strange,  incongruous,  unreason- 
ing exercise  of  supernal  jurisdiction  when  one  considers  that  our 
gwd  brethren  of  the  voluntary  churches  are  the  victims. 

This,  of  course,  is  not  a  place  for  talking  politics,  but  there 
may  not  be  any  harm  in  telling  what  is  the  forecast  here  about 
the  impending  election.     It  is  shortly  this : — The  Tories  may  go 
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out,  but  if  they  do,  there  is  a  certainty  of  their  return  to  power 
within  a  couple  of  years,  owing  to  the  bungling  which  it  is  pre- 
dicted Sir  William  Harcourt  and  the  like  will  make. 

Meanwhile,  as  I  have  hinted,  the  wheel  of  promotion  is 
turning  round.  A  nice  little  crib,  of  an  untroubled  history, 
and  with  four  or  five  competent  assistants  to  do  the  work, 
is  the  solicitorship  of  the  Inland  Revenue.  Mr.  Crole  held  it 
for  a  long  lifetima  It  is  worth  £1200  a  year,  and  you  don't 
need  to  work  after  either  four  of  the  clock  or  sixty-five  years  of 
age.  A  dozen  or  two  candidates  put  in  for  it,  and  the  solicitors' 
branch  naturally  made  a  dead  set  on  it.  It  seems  undoubtedly 
fitting  that  a  man  familiar  with  office  routine  and  the  stamp 
laws  should  have  been  installed,  and  the  solicitors,  to  whom  so 
few  plums  of  this  kind  fall,  in  a  series  of  very  angry,  forcible, 
and  apparently  logical  letters  to  the  newspapers,  naturally 
condemned  the  appointment  of  an  advocate.  But  these  gentle- 
men, some  of  whom  were  candidates — so  it  is  said — forget  that, 
as  an  advocate's  mind  in  the  general  case  has  not  been  narrowed 
by  the  routine  of  office  life,  it  is  all  the  better  fitted  on  that 
account  to  accommodate  itself  to  new  surroundings.  It  has  new 
surroundings  every  day — if  it  is  in  work.  And  surely,  when  an 
ordinary  civil  servant  like  Mr.  Crole  was  able  to  take  up  the 
office  after  some  members  of  the  bar  had  held  it  for  years,  a 
competent  person  like  Mr.  Grierson  is  abundantly  qualified  for 
its  gravest  exigencies.  The  fact  is  that  Mr.  Qrierson's  abilities  as 
a  judge  had  pointed  him  out  as  a  fit  man  for  the  post.  He 
did  not  ask  it,  and  some  people  in  Edinburgh  knew  of  his 
selection  before  he  did  himself ;  on  personal  grounds  the  appoint- 
ment cannot,  and  will  not,  be  challenged.  The  new  solicitor 
steps  down  from  the  judicial  rank,  it  is  true,  but  that  is  a  matter 
for  himself.  He  gets  more  money,  a  consideration  which  a  good 
many  people  regard — ^it  seems  with  some  reason  when  there  is  no 
blue  blood  to  he  looked  after — as  better  than  any  social  grade, 
however  high  or  awful.  As  a  judge  Mr.  Grierson,  of  course,  was 
awfuL  All  judges  are.  Now  he  is  a  plain  bureaucrat  in  an  arm- 
chair in  Waterloo  Place,  and  may  be  spoken  to  as  a  human  being 
in  his  0¥m  natural  hair. 

In  one  view  of  it  this  appointment  looks  like  robbing  Peter 
(the  solicitors)  to  pay  Paul  (the  bar).  You  will  remember  that  a 
gentleman  named  M'Neill,  who  knows  a  lot  about  paupers,  wa.s 
lately  made  secretary  to  the  Board  of  Supervision  in  succession 
to  a  long  line  of  advocates.  A  rascally  thing  for  the  Sheriffs  of 
Perth,  Aberdeen,  and  Argyll  to  do !  The  Government  evidently 
thought  so,  since  they  embraced  the  first  opportunity  of  recom- 
pensing Parliament  House  for  an  unjustifiable  diversion  of  its 
legitimate  spoU.  I  quite  feel  that  this  language  indicates  an 
abominably  narrow  point  of  view  to  look  at  public  appointments 
from.  We  all  know,  at  least  we  are  told,  that  special  fitness, 
attainment,  experience,  honour,  &c.,  &c.,  are  the  only  things  that 
should  influence  promotion.  So  they  are,  you  know.  But  plainly 
the  age  is  a  desperate  one,  and  in  this  charmed  circle  we  cannot 
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dispense  with  a  little  cold  calculation  and  plain  speech  in  the 
matter  of  bread  and  butter. 

Well,  Mr.  Grierson  having  folded  up  his  tent  and  silently 
stolen  away  from  Aberdeen,  what  has  been  done  there  ?  As  was 
lately  remarked  by  an  incontrovertible  authority,  the  Aberdeen 
people  are  a  sensible  people,  not  a  silly  people.  They  have  had 
a  splendid  chance  of  reconstituting  their  bench.  For  years  they 
have  yearned,  nay,  burned  magnanimously  for  an  additional 
judge  to  relieve  somewhat  the  pressure  of  work  and  railway 
travelling  which  that  wide  province  entails  upon  their  two 
judges.  They  know  well  that  it  told  upon  the  robust  frame  of 
Mr.  Comrie  Thomson,  and  compelled  so  excellent  a  judge  as  Mr. 
Dove  Wilson  to  retire  some  years  ago,  tis  quite  unfitted  for  any 
more  eflicient  work  in  the  service  of  his  country.  His  grateful 
country  gave  him  a  pension,  which  he  now  enjoys  in  a  University 
chair.  After  the  fashion  of  the  Ciceronian  jurisconsult,  he  also, 
I  am  informed,  sits  in  his  portico  and  gives  sound  advice  to 
the  inquirer.  Yet  though  the  Aberdeen  agents,  knowing 
everything,  knew  these  facts  full  well,  would  you  believe  that 
they  let  the  golden  opportunity  slip,  and  allowed  Mr.  Duncan 
Robertson  to  be  appointed  to  the  vaxjancy  without  demanding 
that  there  should  be  two  ?  Mr.  Robertson,  of  course,  would 
not  adject  to  his  appointment  any  conditions  about  the  length 
or  the  number  of  his  journeys.  He  will  go  north,  as  the 
late  Mr.  Dickson  went  west,  to  be  a  victim  on  the  judicial 
altar — if  there  is  such  a  thing.  150  miles  a  week,  often 
100  in  a  day,  in  the  rickety  coaches  of  the  Great  North  of 
Scotland  Railway  may  try  the  tallest  man.  The  effect  on 
sensitive  nerves  is  destructive.  Mr.  Duncan  must  get  the  con- 
sultant of  our  own  hospital  (I  mean  Chalmers  ?)  to  prescribe  the 
most  effective  prophylactics  against  laceration  of  the  brain  fibres 
and  the  spinal  cord,  or  I  for  one  should  not  bet  twopence  on  his 
chance  of  standing  ten  years  of  jolts  and  jars  on  the  Buchan  line. 
They  use  cattle  trucks  there  chiefly,  and  pay  more  heed  to  the 
comfort  of  an  ox  than  to  that  of  a  sheriff'. 

The  Aberdeen  people  ought,  I  repeat,  to  have  taken  a  decided 
stand  here.  They  have  not  done  so.  The  onus  of  initiating  the 
attack  on  Government  ought  now  to  devolve  upon  Mr.  Brown. 
He  has  known  the  place  and  its  perils  well,  since  in  1865  or 
thereby  he  went  for  a  few  months  to  take  the  place  of  Mr.  Dove 
Wilson,  who  wanted  a  rest  after  conceiving  the  project  of  his 
Sheriff  Court  Practice.  If  Mr.  Brown  takes  it  up,  a  man  of 
his  consummate  energy  and  terse  and  vigorous  tongue  ought  to 
meet  with  perfect  success.  And  for  the  sake  of  those  of  us  who 
may  become  judges  at  Aberdeen  we  all  wish  he  may  have  it. 

Mr.  Robertson's  appointment  will  be  welcomed  by  the  many 
friends  he  has  made  here.  The  son  of  one  of  the  kindliest  of 
men — at  one  time  the  clerk  to  Duncan  M'Neill,  and  who  after- 
wards acted  for  many  years  as  a  depute-clerk  in  the  Outer 
House,  I  think  at  the  bar  occupied  by  Lord  Mackenzie  and  Lord 
Rutherfurd  Clark — Mr.  Robertson  himself  is  a  kind,  honest, 
anxious  soul  who  would  do  no  one  an  ill  turn.     By  habit,  constitu- 
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fcion,  and  natural  preference  he  may  be  expected  to  give  himself 
infinite  unnecessary  anxiety  in  dispensing  justice  to  the  hard- 
headed  suitors  of  the  Granite  City.  He  has  not  had  a  superfluity 
of  practice,  but  from  his  early  days  fortune  and  a  friendly  feeling 
to  the  son  of  his  father  marked  him  out  as  an  acceptable  commis- 
sioner, and  he  has  gleaned  not  a  little  diverse  experience  in  even 
that  narrow  field.  Moreover,  he  has  been  an  Advocate-Depute 
for  several  years,  and  it  is  a  not  unremarkable  coincidence  that 
he  last  officiated  in  that  capacity  in  the  Circuit  Court  at 
Aberdeen.  His  experience  that  day  at  the  trial  of  the  shop- 
lifters came  in  very  handy  for  the  successor  of  Mr.  Grierson. 
Thoroughly  warned  of  what  he  may  expect  if  he  permit  or  wink 
at  slipshod  precognition,  Mr.  Robei-tson's  experience  as  a  depute 
will  enable  him  k>  lick  any  slovenly  officials  into  shape.  And  if 
such  persons  breathe  the  air  of  the  north-east,  they  will  have 
themselves  to  blame  for  the  untoward  results  should  flaws 
disclose  themselves  to  his  potent  monocle.  For,  although  shy, 
reticent,  and  shrinking  to  a  degree,  the  new  Sheriff'  is  quite 
capable  of  high  indignation.  But  however  that  may  be,  all  I  am 
concerned  about  just  now  is  that  the  Aberdeen  lawyers  should 
give  him  a  cordial  welcome,  for  he  has  no  unlovable  twist  about 
him. 

The  appointment  of  Mr.  Wallace  to  Chancery  left  a  desirable 
post  at  the  disposal  of  the  Government.  Mr.  James  Ferguson, 
younger  of  Kinmundy,  has  been  selected  for  it.  Everyone  has  a 
good  word  to  say  of  Mr.  Ferguson  personally,  but  there  has 
undoubtedly  been  some  criticism  not  by  any  means  favourable 
to  the  Executive  for  taking  him  out  of  turn  and  passing  over 
other  able  counsel  and  deserving  supporters  of  the  party.  Of 
course,  these  things  cannot  be  regulated  by  undeviating  adherence 
to  seniority.  It  must  also  be  remembered  that,  while  other  people 
have  been  making  money  at  the  bar,  Mr.  Ferguson  has  spent 
many  weary  unremunerative  days  in  the  office  in  Castle  Street  of 
the  Conservative  party,  of  which,  indeed,  he  has  been  a  manager 
for  some  years.  His  work  in  that  office  has  been  of  a  sedulous, 
comprehensive,  thoroughly  efficient  character,  and  there  cannot 
therefore  be  two  opinions  about  the  propriety,  nay,  the  necessity, 
of  rewarding  services  of  that  kind.  But  consistency  is  a  virtue 
which  one  desires  to  see  the  more  strikingly  exemplified  the 
greater  or  higher  the  authority  in  whom  one  expects  to  find  it. 
And  it  must  be  confessed  that,  tried  bv  this  standard,  one  utterly 
fails  to  reconcile  or  grasp  the  motive  oi  some  recent  appointiients. 

Mr.  T.  J.  Martin  has  been  appointed  to  Rothesay.  Here  again 
there  is  unanimity  in  good  feeling  and  congratulation  so  far  as 
Mr.  Martin  is  personally  concerned.  But  it  seems  he  has  been 
successful  out  of  a  crowd  for  no  other  reason  than  that  he  is  the 
senior  of  the  applicants.  "  What  is  sauce  for  the  goose,"  &c. — 
you  know  the  proverb.  Now,  if  Mr.  Martin's  success  is  due  to 
seniority,  the  query — and  it  has  often  been  repeated  in  the  course 
of  the  month — seems  cogent,  at  least,  why  don't  seniority  rule 
se'ections  for  the  deputeships  ?  The  only  possible  way  of  squar- 
ing it  is  to  conclude  that  Government  intended   to  ^ive  one 

^  Digitized  by  L^OOgle 


86  NOTES  FROM  EDINBURGH/  [Maboh 

appointment  to  politics  and  another  to  law.  Upon  this  principle, 
therefore,  one  may  hope  that  the  deputeship  now  vacant  will  be 
appropriated  to  law,  and  the  next  substituteship  to  politics ! 
There  are  men  in  the  Tory  party  in  Parliament  House 
who,  according  to  ordinary  standards,  have  been  shamefully 
neglected.  You  are  not  to  take  this  language  as  mine  at  all. 
My  opinions  are  of  exceedingly  small  moment,  and  I  don't  air 
them,  but  my  duty  to  you  compels  me  to  reflect  the  prevailing 
sentiments  here  on  matters  of  deep  personal  and  general  import- 
ance, and  I  must  fairly  own  that  there  is  not  a  little  discontent 
on  this  sore  subject,  and  a  good  deal  of  fear  amongst  the  juniors — 
ingenuous,  jealous,  and  sensitive — in  regard  to  such  vital  interests 
that  patronage  may  lean  in  the  future,  as  it  has  done  in  the 
history  of  the  party  before,  to  the  fashionable  and  aristocratic 
side,  to  the  comparative  exclusion  of  the  democratic,  which,  after 
all,  has  the  more  powerful  elements  in  it. 

To  return  from  this  slight  digression,  it  ought  to  be  stated 
that  Mr.  Ferguson,  after  being  called — and  he  has  been  at  the 
bar  for  about  ten  years — ^got  a  fair  share  of  practice,  espe- 
cially in  railway  work,  and  he  wrote  a  manual  of  railway 
law,  which  is  extremely  accurate  as  well  as  handy.  Of  con- 
siderable skill  in  that  depai*tment,  he  has  made  profitable 
excursions  into  the  domain  of  literature.  He  made  a  book  about 
a  historic  ancestor  of  his  own,  and  included  in  it  many  delightful 
facts  regarding  the  social  condition  of  the  north  during  an 
attractive  period  of  Scottish  historj'^.  Mr.  Martin,  on  the  other 
hand,  has  not  attempted  to  shine  in  so  many  branches  of  intel- 
lectual activity.  Since  his  call  some  ten  years  ago  he  has  occu- 
pied his  time  at  what  must  surely  be  the  dreariest,  most  dry-as- 
dusty  of  all  human  occupations — compiling  law  reports.  He  has 
a  sweet  voice,  but  it  has  not  been  heard  quite  so  often  as  one 
could  have  desired. 


|t0tt8  from  "^oxtbon. 

The  Tbmplb,  29th  February,  1892. 
There  has  yet  been  no  reliable  information  to  be  obtained  of 
what  the  judges  are  doing  in  the  matter  of  the  revision  of  legal 
procedure,  although  there  are  plenty  of  rumours,  of  which  all 
that  can  be  said  at  present  is  that  they  may  or  may  not  be  good 
guesses  at  the  truth.  However  much  or  little  may  have  been 
done,  they  at  least  have  got  so  far  as  putting  themselves  into 
communication  with  the  Incorporated  Law  Society,  which  they 
have  asked  to  confer  with  them  upon  the  subjects  now  under 
their  consideration.  Also,  it  is  understood  that  a  certain  scheme, 
which  we  are  informed  has  received  extensive  support  from 
members  of  both  branches  of  the  profession,  has  already  been 
laid  before  the  Council  of  Judges,  and  will  come  up  for  discus- 
sion at  the  next  meeting.  But  it  is  certainly  premature  to  say, 
as  has  been  said  by  a  legaJ  journal,  that  the  judges  have  decided 


18W.1  *   NOTES  FROM  LONDON.  87 

to  adopt  the  suggestions  contaiued  in  this  scheme.  The  wish  is 
father  to  the  thought,  and  the  optimism  to  which  it  is  due  can 
hardly  be  shared  in:  It  is  not  certain  that,  however  fully  alive 
the  judges  may  be  to  the  imperative  nature  of  the  public  demand 
for  a  genuine  scheme  of  law  reform,  the  judges  have  come  to  such 
a  rapid  decision  as  we  are  instructed  to  believe,  and  should  like 
to  believe,  to  be  the  case.  *  Considering  who  the  judges  are  and 
what  they  have  to  do,  it  is  much  more  reasonable  to  look  to  their 
action  with  more  or  less  doubt  as  to  its  ultimate  results  than  to 
be  over  sanguine.  That  was  certainly  the  tone  of  the  speeches 
at  the  Incorporated  Law  Society's  meeting  at  which  the  state- 
ment as  to  the  communication  it  had  received  was  made.  In 
speaking  to  a  motion  that  a  special  Judicature  Committee  should 
be  appointed,  with  power  to  such  committee  to  confer  with  the 
bar  with  the  view  of  preparing  joint  recommendations  to  the 
bench,  Mr.  Munton,  an  able  and  active  and  very  well  known 
member  of  the  society,  intimated  very  clearly  that  in  his  opinion 
the  outburst  of  energy  to  which  we  owe  the  Council  had  not  a 
spontaneous  origin  in  the  breasts  of  the  judges  themselves,  but 
had  been  artificially,  as  it  were,  fanned  into  life  by  other  branches 
of  the  profession  and  by  the  newspapera  In  another  figure, 
that  the  soil  upon  which  the  good  seed  had  fallen  was  probably 
somewhat  sterile,  or  in  various  other  respects  like  that  in  the 
parable,  as  may  indeed  well  be,  for  do  not  the  briers  and  thorns 
and  other  obstructions  to  successful  termination  represent  such 
baleful  influences  to  good  works  as  indolence,  love  of  ease,  worldly 
dignities,  and  so  forth,  which  are  not  less  but  more  dangerous  to 
judges  than  to  other  men  ?  Hence,  though  Mr.  Munton  modestly 
woiJd  offer  no  judgment,  yet  he  went  so  far  as  to  say  that, 
whether  they  would  do  much  or  little,  unless  they  were  assisted 
by  a  very  strong  report  from  the  Society,  was  a  question  on  which 
there  was  room  for  difference  of  opinion.  At  least,  there  were 
many  who  thought,  he  said,  that  unless  they  were  stimulated 
there  would  be  no  reform,  at  all  events  within  the  near  future. 

The  scheme  to  which  I  have  referred,  and  with  which  the 
rumours  above-mentioned  have  been  busy,  is  not  so  drastic  as  a 
thorough-going  law  reformer  would  contend  for,  but  it  contains 
very  valuable  suggestions  of  alterations  which,  at  anyrate,  must 
form  a  part  of  any  plan  put  forward  by  the  judges  if  they  do 
seriously  set  themselves  to  work.  There  is,  first  and  foremost, 
the  abolition  of  Divisional  Courts,  and,  arising  out  of  this  as  a 
consequence,  the  creation  of  a  third  Court  of  Appeal,  the  necessity 
of  which  I  have  several  times  pointed  out  in  these  Notes.  In 
the  words  of  the  scheme,  this  would  involve  the  appointment  of 
two  or  three  new  Lords  Justice  of  Appeal,  who  would,  as  a 
permanent  and  fixed  tribunal,  take  up  much  of  the  work  that  is 
now  dealt  with  by  the  shifting  and  uncertain  jurisdiction  of  the 
Divisional  Courts.  We  should  then  have  precisely  the  same 
kind  of  Appellate  Courts  as  you  have  in  Scotland,  with  the 
simple  difference  that  we  should  have  three  divisions  for  the 
Scottish  two.  Nor  would  this  involve  the  creation  of  any 
additional  judges  for   the   Queen's   Bench   Division.     Another 
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point  is  a  Central  Taxing  Office,  with  the  object  of  bringing  about 
a  uniform  practice  in  regard  to  taxation  of  costs,  which  at  present 
varies  as  much  as  30,  or  even  50,  per  cent,  according  to  the 
Division  in  which  the  writ  has  been  issued.  This  anomaly  has 
resulted  in  a  preference,  on  the  part  of  the  solicitors  at  anyrate, 
if  not  of  suitors,  for  the  Chancery  Division,  and  therefore 
indirectly  in  the  block  of  business  in  that  Division  which  has 
existed  for  some  time,  and  to  remedy  which  a  demand  for  an 
additional  judge  is  constantly  being  made.  This  is  not  a  requisi- 
tion of  the  scheme,  and  indeed  it  seems  reasonable  that  no  new 
judge  should  be  created  until  it  is  seen  whether  the  new  arrange- 
ment of  the  Courts  and  the  economy  of  time  and  judicial  power 
remove  the  alleged  necessity. 

It  may  be  noted  that  a  good  portion  of  the  scheme  is  on 
the  lines  laid  down  by  the  Law  -  Times,  but  a  suggestion 
is  made  in  addition  by  that  journal  (apparently  founded  on 
a  recent  experience)  for  trying  Chancery  witness  actions  by 
common  law  judges.  Mr.  Justice  A.  L.  Smith  and  Mr.  Justice 
Matthews  have  been  astonishing  the  Chancery  practitioners 
by  their  unexampled  celerity  in  knocking  off  the  cases  which 
have  been  heard  by  them  during  the  absence  of  two  Chancery 
judges  through  illness.  However,  it  seems  Just  a  little  too 
early  to  say  what  real  saving  this  may  effect  in  time  and 
expense.  Festina  lente  is  a  maxim  which  habitues  of  the 
Chancery  bar  have  been  saying  to  themselves  and  their  friends, 
and  there  have  been  many  prophecies  that  a  rich  crop  of  appeals 
will  be  the  result  of  Justices  Smith  and  Matthews'  expedition. 
If,  after  all,  these  judges  can  "speak  to  their  enemies  at  the  gates," 
then  the  Law  Ihrnes*  plan  will  have  been  well  tested,  and  pro- 
bably it  may  turn  out  that  we  need  not  even  wait  for  our  new 
judicial  system  to  prove  that  we  can  dispense  with  an  additional 
judge. 

The  authors  of  the  scheme  are  only  half-hearted  upon  the 
great  circuit  and  assize  question,  and  they  only  suggest  certain 
local  arrangements  intended  to  economise  time,  and  leave  the 
present  system  practically  untouched.  What  evidently  has 
weighed  with  them  is  the  belief  that  legislation  cannot  be  looked 
for  on  a  large  scale.  They  have  confined  their  attention  to  such 
matters  as  the  judges  of  their  own  motion  can  effect,  with  the 
exception  of  the  creation  of  the  new  division  of  the  Court  of 
Appeal  and  the  small  changes  mentioned,  which  would  hurt 
nobody's  vested  interests.  But  it  is  claimed  by  the  Laiv  Times 
that  there  is  a  probability  that  the  judges  will  go  further  than 
this,  and  adopt  its  own  suggestion  of  placing  additional  criminal 
powers  in  the  hands  of  the  Recorders  and  Courts  of  Quarter 
Sessions  in  order  to  relieve  the  High  Court  judges,  will  sweep 
away  the  "rotten  circuit  system,"  and  send  all  the  small  civil 
business  into  the  County  Courts  and  all  the  important  business 
to  London.  This  is  excellent,  it  says.  To  this  the  inevitable 
Lancashire  man  replies,  "  If  you  think  we  Liverpool  and  Man- 
"  Chester  people  are  going  to  stand  that,  you  are  mistaken.  It  is 
"  simply  absurd  to  suppose  that  Lancashiixj  suitors  will 

*^  "^  '■'^  Digitized  by^ 


iM^e 


1892.]  NOTES   FROM   LONDON.  89 

"  the  abolition  of  the  assize  system  and  have  their  cases  sent  to 
"  London.  We  must  have  continuous  sittings  of  the  High  Court 
"  up  here."  "  What  Lancashire  thinks  to-day  all  England  thinks 
"  to-morrow  "  is  a  current  saying,  and  perhaps  this  protest  against 
the  competing  idea  of  the  Londoner  to  consider  himself  as  at  the 
hub  of  the  universe  may  ultimately  win  the  day. 

The  aJdermen  of  the  city  of  London  have  not  only  elected  a 
new  Recorder,  but  they  have,  one  must  think,  put  an  end  to  an 
old  practice  of  members  of  the  bar  putting  themselves  forward 
as  candidates  for  the  office — an  undignified  mode  of  proceeding 
which  is  not  known  in  the  case  of  any  other  judicial  appointment, 
unless  it  be  that  of  coroner.  They  have  done  this  in  a  manner 
which  must  have  made  many  of  the  gentlemen  who  applied  very 
aorry  for  themselves ;  and  it  may  be  that  the  aldermen  have 
not  taken  the  most  courteous  and  least  offensive  way  of 
putting  an  end  to  a  bad  system.  It  consisted  in  informing  the 
applicants  that  the  appointment  could  not  be  made  from  the 
names  before  them,  because  none  of  them  were  of  sufficient  legal 
eminence  to  justify  it.  After  this  we  may  assume  that  candi- 
dature for  this  office  is  a  thing  of  the  past.  But  a  general 
intimation  that  in  future  a  selection  would  not  be  made  from 
candidates  would  have  been  a  less  painful  proceeding  than 
administering  such  a  snub,  and  yet  they  have  not  succeeded  in 
inducing  a  man  of  the  very  first  eminence  to  accept  the  office, 
though  the  salary  has  been  raised  to  £4000.  Sir  Charles  Hall, 
Q.C.,  M.P.,  who  has  been  chosen,  is  not  such  a  one,  though  he  is 
not  wholly  undistinguished.  He  is  an  able  man,  but  his  experi- 
ence, which  has  been  for  years  wholly  in  the  Admiralty  Court,  is 
hardly  of  the  best  professional  kind  for  such  an  office  as  the 
Recordership.  On  the  other  hand,  he  has  a  reputation  as  a  man  of 
the  world,  which  implies  shrewdness  and  a  capacity  for  putting 
oneself  into  the  situation  in  which  one  happens  to  find  oneself. 
In  the  earlier  part  of  his  life  he  had  a  more  general  experience 
certainly.  He  was  the  successor  of  Sir  Richard  Webster  in,  and 
probably  the  last  holder  of,  the  office  or  distinction  of  "Tubman" 
in  the  old  Court  of  Exchequer — that  is,  he  was  one  of  the  two 
jimior  barristers,  the  other  of  which  was  the  "  Postman,"  who  had 
special  places  allotted  to  them,  and  precedence  given  to  them  in 
making  motions  over  other  junior  barristers.  He  has  been 
attorney-general  to  the  Prince  of  Wales  since  1877,  in  which 
year  he  would  be  thirty-eight ;  but  I  am  too  unacquainted  with 
the  duties  of  that  distinguished,  if,  as  I  expect,  mostly  ornamental 
office,  to  know  how  far  it  has  prepared  him  for  those  which  lie 
before  him.  Whether  the  office  has  conferred  the  society 
distinction,  or  the  latter  led  to  the  former,  I  am  equally  ignorant, 
but  at  anyrate  Sir  Charles'  appearance  is  by  no  means  distin- 
guished, and  on  the  ground  of  personal  bearing  he  will  fall  very 
far  short  of  the  ideal  judge.  Sir  Henry  James,  who,  as  a  well- 
known  person  to  the  Prince,  has  succeeded  him  in  his  attorneyship, 
would  upon  all  possible  points  have  the  advajitage;  but  the  mere 
idea  of  Sir  Henry  as  Recorder,  after  having  the  refusal  of  the 
Chancellorship,  makes  one  smile.    Sir  Charles  accepts  his  office  on 
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condition  of  confirming  an  appointment  which  was  made  a  little 
time  ago  to  the  assis^nt  judgeship  of  the  Mayor's  Court,  and 
which  gave  rise  to  a  good  deal  of  strong  language  as  being  a 
*city  job."  The  Court  of  Aldermen  thus  presents  itself  as  up- 
holding its  nominee,  and  indeed  there  seems  to  have  been  "no 
reason  for  the  outcry  judging  from  anything  that  has  taken 
place.  But  wliat  has  to  he  done  with  Sir  W.  T.  Charley  is 
another  story.  This  judge  of  theirs  has  been  held  up  as  an 
example  of  what  the  city  can  do,  but  ought  not  to  do,  in  the  way 
of  appointing  their  judges,  and  they  are  generally  thought  not  to 
have  done  so  badly  this  time,  considering  all  the  circumstances. 


ASSOCIATION  OF  BURGH  OFFICIALS  OF  SCOTLAND. 

A  general  meeting  of  this  Associatiou  was  held  in  Glasgow  on 
10th  February — Mr.  J.  M.  Taylor,  president,  in  the  chair. 

Burgh  Police  and  Health  Bill. — The  Chairman  reported  that  a 
deputation  of  the  Committee  waited  on  the  Lord  Advocate  on  the 
14th  ult.,  and  that  a  deputation  from  the  Convention  of  Royal  Burghs 
was  received  at  the  same  time.  Both  deputations  urged  on  his  lordship 
to  introduce  the  Burgh  Police  and  Health  Bill.  His  lordship  expressed 
himself  favourably  disposed  to  the  measure.  On  the  suggestion  of  the 
deputation,  Mr.  Officer,  agent  for  the  Convention,  sent  out  a  circular  to 
aU  burghs  urging  them  to  strengthen  the  hands  of  the  Lord  Advocate 
by  communications  addressed  to  their  respective  members  of  Parliament. 
The  Chairman  suggested,  and  the  meeting  approved,  that  all  burgh 
officials  should  act  individually  as  far  as  they  could  in  their  respective 
spheres  to  further  the  object.- 

Equivalent  Grant — Mr.  Donaldson  referred  to  the  proposed  alloca- 
tion of  the  grant  under  the  Local  Taxation  Act,  and  on  his  suggestion 
the  Association  agreed  to  memorialise  the  first  Lord  of  the  Treasury  to 
adhere  to  the  declaration  on  the  subject  made  by  the  Lord  Advocate  in 
June  last  so  far  as  it  relates  to  the  current  year. 

The  meeting  then  proceeded  to  discuss  the  following  questions,  with 
the  results  undemoted : — 

1.  May  oaths  to  inventories  of  personal  estate  be  made  before  any 

of  the  magistrates  of  a  police  burgh  1  (See  General  Police  and 
Improvement  (Scotland)  Act,  1872,  clauses  49  and  108; 
Confirmation  and  Probate  Act,  1858,  section  11).  The 
question  was  answered  in  the  affirmative.  A  letter  was  read 
from  the  Inland  Revenue  Office,  Edinbiu-gh,  stating  that 
neither  the  Commissary  Clerk  of  Edinburgh  nor  the  Inland 
Revenue  Office  would  make  any  objection  to  the  oath  to  an 
inventory  signed  by  a  magistrate  of  a  police  burgh. 

2.  Should  the  two  junior  magistrates  of  a  police  burgh  be  justioee 

of  the  peace  for  the  county  ex  officio  f  (The  senior  magistrate 
is  a  justice  of  peace  ex  officio — 33  <fe  34  Vict.  cap.  37,  1870 ; 
Irons,  page  173).  It  was  stated  that  in  some  royal  burghs 
only  the  provost  is  a  justice  of  peace  ex  officio,  while  in  others, 
not  only  the  provost,  but  all  the  bailies,  the  dean  of  guild,  and 
the  treasurer  are  ex  officio  justices  of  the  peace.  The  meeting 
considered  that  all  magistrates  in  all  burghs  should  be  placed 
on  the  same  equal  footing.  It  was  agreed  that  the  Association 
should  support  a  Bill  to  be  brought  into  Parliament  by  Mr. 
Hugh  Elliot,  M.P.  for  North  Ayrshire,  to  effect  this  object. 
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3.  Clause  147  of  the  General  Police  and  Improvement  (Scotland) 

Act,  1862,  places  on  the  commissioners  of  police  the  burden 
of  properly  fencing  the  footways  of  public  streets.  •  Does  such 
burden  in  connection  with  the  private  streets  fall  on  the 
proprietor,  and,  if  so,  have  the  commissioners  power  to  compel 
the  work  to  be  done  ?  It  was  maintained  that  the  duty  of  the 
commissioners  was  to  protect  the  public,  and  that  they  should 
fence  the  footways  where  necessary  at  the  expense  of  the  rates. 
On  the  other  hand,  it  was  held  that  it  would  require  a  very 
clear  and  express  enactment  to  relieve  an  owner  of  the 
obligation  of  fencing  his  private  property.  Looking  to  the 
importance  of  the  question,  it  was  agreed  to  continue  it  for 
further  discussion  and  to  invite  reference  to  any  decided  cases 
bearing  on  the  point. 

4.  Does  an  order  by  commissioners  to  lay  a  crossing  in  a  private 

street  fall  under  the  149th  or  150th  clause  of  the  Police  Act? 
If  under  the  latter,  on  the  crossing  being  made  to  the 
satisfaction  of  the  commissioners,  can  they  be  compelled  to 
take  over  that  part  of  the  street  as  a  public  street?  The 
answer  to  the  first  part  of  the  question  was  that  it  was  the 
150th  clause.  It  was  agreed  that  the  second  part  should  be 
discussed  in  connection  with  question  8. 

5.  Are  crossings  to  be  held  as  laid  in  the  streets  with  which  they 

run  parallel  or  in  the  streets  they  cross  at  right  angles? 
Answer : — In  the  streets  they  cross  at  right  angles. 

6.  Where  commissioners  of  police,  in  terms  of  clause  150  of  the 

General  Police  Act,  macadamise  a  private  street,  but  during 
the  progress  of  the  work  an  owner  abutting  on  the  street  sells 
his  property  without  any  condition  as  to  the  assessment  for 
such  work,  and  the  purchaser  enters  into  possession,  is  the 
seller  or  the  purchaser  liable  for  the  private  improvement 
assessment  imposed  under  clause  151  in  a  question  (1)  between 
them  and  the  commissioners,  and  (2)  between  themselves? 
Ansv^er : — (1)  The  owner  at  the  date  of  imposing  the  assess- 
ment is  liable  to  the  commissioners.  (2)  The  purchaser  is 
liable  in  the  absence  of  stipulation. 
The  consideration  of  questions  7,  8,  9,  and  10  waa  continued  till 

next  meeting. 

It  was  agreed  that  the  Committee  should  call  a  special  meeting  if  it 

appeared  desirable  with  reference  to  any  Bill  affecting  burghs  which 

may  be  brought  into  Parliament. 


Edinburgh. — Mr.  Philip  James  Hamilton  Grierson,  Sheriff-Substitute 
of  Aberdeen,  Banff,  and  Kincardine,  has  been  appointed  Solicitor  for 
Scotland  to  the  Inland  Revenue  Department,  in  succession  to  Mr.  David 
Crole,  who  retired  at  the  end  of  last  year. 

Mr.  James  Ferguson,  yr.  of  Kinmundy,  advocate,  has  been  appointed 
one  of  the  Advocates-Depute,  to  fill  the  vacancy  caused  by  Mr.  Wallace 
being  appointed  Sheriff  of  Chancery. 

Aberdeen. — Mr.  Duncan  Robertson,  senior  Advocate-Depute,  has 
been  appointed  Sheriff-Substitute  at  Aberdeen,  in  the  place  of  Mr.  P.  J. 
Hamilton  Grierson. 
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Rothesay. — Mr.  Thomas  Johnstone  Martin,  advocate,  M.A.,  has  been 
appointed  Sheriff-Substitute  of  the  Sheriffdom  of  Renfrew  and  Bute  at 
Rothesay,  in  the  room  of  Mr.  Robert  Orr,  resigned. 

Glasgow. — Mr.  Robert  Ure,  M.A.,  LL.B.,  writer,  Glasgow,  has  been 
appointed  to  the  chair  of  Evidence  and  Law  Procedure  in  St.  Mungo's 
College,  Glasgow,  in  room  of  Professor  William  Borland,  resigned. 

Mr.  John  M^Tavish,  solicitor,  has  assumed  as  a  partner  Mr.  Robert 
W.  Reid,  from  the  office  of  Mr.  William  J.  Easton.  The  business  will  be 
carried  on  under  the  firm  of  M'Tavish  &  Reid. 

Dingwall. — Mr.  Edmund  J.  Gunn,  LL.B.,  solicitor,  from  the  office 
of  Messrs.  Mackenzie  &  Black,  W.S.,  Edinburgh,  has  commenced 
practice  here. 

Inverness. — On  30th  January,  Mr.  Patrick  Blair,  Sheriff-Substitute 
of  Inverness,  was  presented  by  the  Faculty  of  Solicitors  with  his  portrait, 
painted  by  Sir  George  Reid. 


Jubilee  Dinner  to  Mr,  John  Myles,  Solicitor,  Forfar. — On 
the  afternoon  of  the  18th  Febniary,  the  professional  brethren  of  Mr. 
John  Myles,  dean  of  procurators  and  solicitors,  Forfarshire  (Forfar 
district),  entertained  him  to  dinner  on  the  occasion  of  the  fiftieth 
anniversary  of  his  admission  as  procurator.  In  the  company  which 
assembled  in  the  County  Hotel  under  the  presidency  of  Mr.  Alexander 
Robertson,  sheriff-substitute  of  the  county,  besides  a  large  number  of 
solicitors  and  law-agents  of  the  town,  were  others  of  these  professions 
from  Brechin,  Kirriemuir,  Montrose,  and  Dundee,  and  many  other 
friends.  Mr.  Robert  Whyte,  procurator-fiscal,  was  croupier.  The  loyal 
and  patriotic  toasts  having  been  proposed  and  heartily  responded 
to,  the  Chairman,  in  proposing  the  toast  of  the  evening,  congratu- 
lated Mr.  Myles  on  the  jubilee  of  his  procuratorship,  remarking  that 
to  have  lived  and  worked  hard  in  a  laborious  profession  for  fifty  years 
was  an  experience  belonging  only  to  a  few.  It  showed  mens  sana  in 
corpore  sano.  When  success,  his  lordship  said,  had  been  obtained  by 
such  qualities  as  industry,  perseverance,  good  sense,  good  temper,  and 
uprightness  of  life,  Scotsmen  admired  a  successful  man,  and  it  had  been 
by  those  qualities  rather  than  by  the  showier  flash  of  genius  that  their 
friend  had  succeeded  in  his  profession.  The  Sheriff  was  quite  sure  that 
as  Mr.  Myles  advanced  in  years  and  wandered  down  the  steps  of  time,  and 
began  to  hear  the  breakers  on  the  far-off  shore,  he  would  be  fortified  by 
the  memories  of  a  well-spent  life.  Mr.  Myles,  in  thanking  the  company 
for  the  honour  they  had  conferred  upon  him,  gave  a  short  outline  of 
his  professional  career,  which  began  in  1830.  In  that  year  he  adopted 
the  legal  profession,  beginning  as  an  apprentice  in  the  office  of  Messrs. 
Peddie  &  M*Kenzie,  Perth,  and  in  that  city  in  1842  he  was  admitted  a 
procurator,  removing  shortly  thereafter  to  Forfar,  where  he  became  a 
partner  in  business  with  Mr.  W.  Hutchison,  the  then  procurator-fiscal. 
Mr.  Myles  then  spoke  of  the  changes  that  had  been  effected  in  Court 
procedure,  and  of  the  legal  changes  that  had  taken  place  since  1842  in 
Forfar,  which,  he  said,  had  been  so  many  that  he  was  unable  to 
enumerate  them.  Amongst  the  other  toasts  was  "  Mr.  Myles'  Fireside," 
proposed  by  Mr.  D.  S.  Littlejohn,  Dundee,^  and  replied  to  by  Mr.  A.  W. 
Myles,  county  clerk.     A  very  pleasant  evening  was  spent. 
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AGENT  FOR  THE  LENDER 
Evert  man  carries  on  his  business  or  does  the  work  of  his 
profession  under  conditions  which  were  not  created  and  cannot 
be  evaded  by  him.  These  conditions  are  the  product  of  cir- 
cumstances, and,  when  formulated  as  rules,  may  be  called  the 
recognition  of  the  environment.  The  thoughtless  are  apt  to 
regard  these  rules,  when  concreted  in  the  form  of  law,  as 
arbitrary,  and  aH  imposed  from  without  by  wholly  arbitrary 
tribunals  regulated  only  to  a  limited  degree  by  intelligence 
equal  to  that  of  the  critics.  But  the  thoughtful  are  well 
aware  that  the  tribunals  are  simply  the  calm  observers  and 
the  dispassionate  exponents  of  the  inevitable  conditions  under 
which  human  affairs  are  transacted;  and  it  is  sometimes  the  very 
fairness  and  completeness  of  view  taken  by  these  tribunals 
that  renders  it  unintelligible  to  the  narrower  view  and  less 
enlightened  understanding  of  the  lay  observer. 

These  remarks  are  applicable  in  their  fullest  force  to  those 
who  are  not  lawyers,  and,  though  lawyers  have  perhaps  less 
excuse  than  any  other  class  for  disregarding  the  conditions  under 
which  they  work,  it  is  to  be  feared  that  even  they  are  apt  at 
tiaies  to  lose  sight  of  those  clinging  conditions  which  it  is  their 
business  to  fasten  upon  others.  And  if  there  is  one  department 
of  business  more  than  others  which  begets,  and  perhaps  excuses, 
obliviousness  in  the  matter  of  responsibility,  that  department 
is  the  lending  of  a  client's  money  on  the  security  of  heritable 
property.  This  statement,  understood  in  one  way,  may  seem 
the  reverse  of  the  truth,  and  therefore  startling,  for  what  we 
may  call  a  surface  idea  of  liability  is  perhaps  more  fully  present 
to  the  mind  of  the  law  agent  in  carrying  through  a  loan  than  in 
the  performance  of  any  other  piece  of  business.  But  the  idea  is, 
for  the  most  part,  a  surface  idea,  in  the  sense  of  not  going  to  the 
root  of  the  matter.  The  very  attention  bestowed  upon  obvious 
responsibility  seems  to  have  the  effect  of  obscuring  from  view 
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what  we  shall  call  the  latent  liability.  It  .is  of  this  latent 
liability,  chiefly,  that  we  wish  to  speak.  But  the  latent  liability 
will  be  made  clearer  by  bestowing  a  little  attention  first  on  the 
obvious  responsibility  which  practitioners  always  bear  in  mind. 

The  lender's  agent  never  forgets  that  he  is  bound  to  ascertain 
that  the  borrower  is  in  titvZo  of  the  subject  of  security  and 
under  no  disability  to  grant  the  conveyance  in  security,  and  to 
see  that  the  security-deed  is  properly  drawn,  engrossed,  stamped, 
executed,  and  recorded.  What  is  thus  so  briefly  stated  often 
involves  much  skill  and  great  labour.  The  examination  of  the 
progress  of  title-deeds  and  searches  requires  knowledge,  and  the 
rectification  of  imperfections  demands  firmness  as  well  as  know- 
ledge. Judgment  and  decision  also  are  needed  as  to  passing 
flaws  which,  though  not  in  essentialibus,  might  afterwards 
cause  trouble  and  expense.  No  agent  worthy  of  the  name  of 
conveyancer  (whether  acting  for  a  buyer  or  a  lender)  would 
waive  an  objection  to  a  title  merely  because  the  title  had  been 
passed  by  one  or  more  good  oflSces,  He  must  have  the  courage 
of  his  opinion  and  refuse  to  be  influenced  by  what  was  more 
probably  the  slip  than  the  judgment  of  other  agents,  even 
though  they  are  much  his  seniors  and  in  ten  times  his 
practice.  He  knows  that  their  judgment,  if  judgment  it  was, 
will  not  protect  him  from  liability  to  his  client  in  the  ^ vent  of 
loss  from  not  pressing  a  proper  objection.  [In  passing,  we  may 
ask  how  far  an  agent  would  be  protected  by  another  kind  of 
''judgment"  by  a  conveyancer  of  standing.  We  refer  to  the 
practice  of  submitting  doubtful  points  afiecting  the  title,  and 
putting  up  the  referee's  award  with  the  progress.  The  client 
of  the  objecting  agent  is  almost  never  a  pai-ty  to,  or  even  aware 
of,  the  referenca  Does  the  award  mean  more  than  just  an 
advice  to  the  agent  to  press,  or  not  to  press,  his  objection  ?  And, 
query,  how  far  is  it  reasonable  to  debit  the  client  with  the  half 
of  the  arbiter's  fee,  as  it  is  usual  to  do?]  The  lender's  agent,  last 
of  all,  sees  to  the  insurance  of  the  property,  and  so  gets  to  the 
end  of  his  duties.     And  of  his  responsibilities  ?     Let  us  see. 

A  lender's  agent  sometimes,  but  not  often,  is  employed  by  his 
client  after  the  client  has  arranged  the  loan  with  the  borrower. 
Jn  these  cases  the  agent's  work  is  simply  that  of  the  conveyancer, 
and  his  responsibility  is  at  the  minimum.  At  other  times  the 
agent  of  the  borrower  applies  for  the  loan  to  the  agent  of  the 
lender.  In  such  cases  the  lender  s  agent's  work  is  more  than 
that  of  the  mere  conveyancer,  and  his  responsibility  is  at  the 
medium.  But  in  other  instances  the  lender's  agent  is  also  agent 
for  the  borrower,  and  puts  the  borrower's  loan-proposal  before 
the  lender,  and  obtains  authority  to  give  the  loan.     In  thes^ 
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instances  the  lender's  agent  is  much  more  than  a  mere  convey- 
ancer, and  his  responsibility  is  at  the  maximum.  As  the  maximum 
comprehends  the  medium  and  minimum,  we  may  confine  our 
attention  to  the. greatest  of  the  trio  for  the  purpose  of  dealing 
with  the  question  of  latent  liability,  as  we  named  it  in  an  earlier 
paragraph.  And  when  the  agent  acts  for  a  lender  who  neither 
arranged  the  lo€ui  himself  with  the  borrower,  nor  employed  his 
agent  to  look  out  for  an  investment,  but  gave  the  loan  on  the 
application  of  his  own  agent  coming  to  him  as  the  agent  of  the 
borrower,  the  lender's  agent's  responsibility  is  carried  to  the 
highest  point,  and  may  be  said  to  reach  the  superlative  degree. 

The  lender  is  sometimes  an  individual,  sometimes  a  board 
of  directors,  sometimes  a  body  of  trustees.  It  is  obvious  that  the 
agent's  functions  must  vary  with  these  variations,  and  that  less 
or  more  depends  on  him,  is  left  to  him,  and  is  due  from  him  in 
one  case  than  in  others.  Moreover,  one  (individual)  lending 
client  will  require  much  more  assistance  from  his  agent  than 
others  require  or  would  accept,  and  the  client  most  in  need  of 
guidance  may  l^e  least  aware  of  his  own  utter  dependence  on  the 
agent.  A  thoughtful  and  prudent  agent  will,  therefore,  be  careful 
to  observe  how  far  his  client  requires  assistance  in  making  a 
loan,  and  will  translate  "requires"  by  "needs"  rather  than 
"  seeks."  The  relation  of  agent  and  client  does  not  seem  to  involve 
many  points  of  doubt  or  difficulty,  and  it  is  one  which,  in  its  full 
and  honourable  significance,  should  never  be  lost  to  the  view  of 
the  lawyer,  and,  least  of  all,  when  it  transcends  the  knowledge 
or  intelligence  of  the  client  whose  interests  he  is  employed  to 
protect.  One  client  will  visit  the  property  oflfered  in  security, 
inquire  into  the  rental,  form  his  own  opinion  on  every  point, 
and  then  make  up  his  mind  to  give  or  refuse  the  loan,  without 
consulting  his  agent  on  any  point  whatever.  This  is  a  prime 
sample  of  a  client  The  bulk  is  not  equal  to  the  sample.  There 
are  others  who  have  money  to  lend,  but  who  don't  even  know 
to  ask  a  rental  or  valuation  of  the  property  or  what  feu-duty 
burdens  the  ground,  who  never  heard  of  the  personal  obligation 
in  the  bond,  who  know  too  little  to  prompt  a  question  as  to  prior 
bonds,  who  never  heard  of  the  real  liens  and  burdens  to  be  found 
in  all  feu-charters,  who,  in  short,  are  at  sea  when  they  lend 
money  on  heritable  security,  and  therefore  depend  on,  and  are 
absolutely  at  the  mercy  of,  their  agent.  There  is  no  fee  in  the 
"  Table"  adequate  for  the  work  and  responsibility  of  the  agent  of 
such  clients ;  but  if  the  agent  takes  the  fees  he  must  also  take 
the  duties  and  liabilities. 

When  an  agent  puts  before  such  a  client  the  proposal  for 
a  loan  he  must  be  himself  satisfied  that  the  loan  is  one  which 
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it  would  be  prudent  to  grant.  He  knows  that  this  client  is 
incapable  of  detecting  the  weakness  (if  any)  of  the  security,  and 
will  be  inclined  towards  the  transaction  by  the  mere  presumption 
in  its  favour  arising  from  the  placing  of  it  before  him  by  his 
legal  adviser  and  man  of  business.  This  presumption  is  quite 
reasonable,  for  it  is  not  to  be  supposed  that  an  agent  will  put  a 
loan-proposal  before  his  client  for  the  purpose  of  advising  against 
it  And  if  the  borrower  is  also  the  client  of  the  same  agent,  the 
agent's  knowledge  of  the  security  is  presumably  all  the  greater, 
and  the  transaction  all  the  more  safe — ^from  the  lender's  stand- 
point. As  agent  of  the  borrower  the  lawyer  may  be  under 
pressure  to  seek  a  loan  which  he  would  not  give  from  his  own 
resources,  and  if  he  can  get  it  through  another  agent  he  may 
be  justified  in  taking  it — or  he  may  not.  It  will  depend  upon 
circumstances  into  which  we  do  not  enter.  But  as  agent  of 
the  lender  he  may  not  recommend  a  loan  which  he  would  hesitate 
to  give  out  of  his  own  pocket  if  he  had  the  money  to  lend  and 
desired  a  safe  investment.  And  such  assurances  of  safety 
as  he  would  require  for  himself,  and  such  caution  as  he  would 
exercise  on  his  own  behalf,  and  even  greater  caution,  he  owes  to 
his  client  when  the  client  is  of  the  type  who  never  get  beyond 
the  unwelcome  formula :  "  If  you  think  its  all  right,  I'm  satisfied." 
Before  the  agent  thinks  "  it's  all  right "  for  such  a  client  he  should 
give  the  client  full  information  in  writing,  and  preserve  evidence 
of  having  done  so,  should  insist  on  the  client's  visiting  the  property, 
and  should  put  into  his  hands  the  valuation  and  report  of  a  quali- 
fied and  neutral  valuator  recommending  the  loan  on  the  security 
of  the  property.  If  the  valuator  proceeds  on  the  basis  of  a  rental, 
the  agent  must  see  that  the  property  is  let  at  the  valuation  rental. 
And  if  the  valuator  has  made  a  slip,  the  agent  cannot  afford  to 
ignore  it.  The  agent  is  bound  to  see  that  the  income  from  the 
property  is  sufficient  to  meet  its  prior  burdens,  plus  the  interest 
on  the  loan,  with  an  ample  margin  for  contingencies. 

As  it  is  an  investment  with  security  that  the  lender  seeks, 
the  agent  whom  he  entrusts  with  the  transaction  is  bound  to 
satisfy  himself  (and  refuse  to  lend  unless  satisfied)  upon  two 
points  implied  by  the  word  "  security,"  namely,  the  capacity  of 
the  property  for  meeting  the  interest,  without  the  help  of  the 
borrower  by  way  of  supplement ;  and  the  margin  of  value  over 
burdens,  insuring  a  price  on  sale  from  which  the  loan  would  be 
repaid  without  throwing  the  lender  on  the  shifting  sands  of  the 
personal  obligation.  Indeed,  the  margin  of  value  over  burdens 
should  be  such  that  the  borrower  would  be  under  no  temptation, 
when  the  loan  is  called  up,  to  throw  the  security  to  the  lender, 
and  leave  him  to  stand  or  fall  by  its  outcome  on  a  forced  sale. 
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From  all  this,  does  it  not  follow  that  the  agent  of  a  lender  who 
cannot  and  does  not  judge  for  himself  must  exercise  a  higher 
degree  of  scrupulosity  for  that  client  than  he  would  for  himself  ? 
A  man  may  take  risks  on  himself  which  he  would  not  be  justified 
in  throwing  on  another,  especially  if  that  other  were,  to  his 
knowledge,  incapable  of  appreciating  the  nature  and  extent  of 
these  risks. 

K  these  considerations  are  omitted  from  view  various  judg- 
ments of  the  law  courts  may  seem  oppressive  on  law-agents,  but, 
if  all  that  has  been  said  is  sound,  the  Courts  would  have  lowered 
the  tone  of  the  profession  and  jeopardised  the  relation  of  agent 
and  client  if  they  had  been  less  stem  in  their  imposition  of 
responsibility.  This  brings  us  back  to  the  thought  with  which 
we  started,  viz.,  that  our  tribunals  are  the  exponents  of  the 
conditions  under  which  work  is  done  and  business  is  transacted, 
how  much  soever  the  worker  or  man  of  business  may  lose  sight 
of  those  conditions  in  the  disturbed  and  disturbing  arena  of 
his  labours.  High  aims  are  necessary  for  securing  moderate 
achievements,  and  the  records  of  our  Courts  testify  to  the 
occasional  need  for  judicial  enforcement  of  duties  which  are 
never  called  in  question,  though  sometimes  forgotten  in  the  heat 
of  business,  or  love  of  fees,  or,  to  be  charitable,  in  the  desire  to 
serve  the  one  client  causing  too  little  thought  for  the  other 
client.  If  the  lender's  agent's  only  safe  rule  is  to  be  put  shortly, 
it  may  be  thus : — Don't  give  your  borrowing  client  a  loan  you 
would  have  refused  if  he  had  been  somebody  else's  client,  and 
never  lend  your  client's  money  where  you  would  not  lend  your 
own. 


SHYLOCK'S  BOND  AND  PORTIAS  LAW. 
A  Legal  Dissebtation. 
We  have  always  thought,  if  it  be  not  rank  heresy  to  say  so,  that 
Poiiiia  must  have  forged  the  letter  from  the  learned  Dr.  Bellario 
which  gained  her  an  introduction  to  the  Court  at  Venice  as 
amicus  curioB  in  the  case  of  Shylock  v.  Antonio,  she  mangles 
legal  principle  so  abominably.  Indeed,  the  play  seems  to  show 
that  she  had  had  no  consultation  with  the  learned  doctor  pre- 
vious to  her  engaging  in  her  bold  and  hazardous  adventure; 
and  thus  part  at  least  of  her  testimonial  was  apocryphal.  To 
show  that  she  had  in  reality  no  claim  to  the  character  bestowed 
on  her  in  the  letter  "for  learning,  the  greatness  whereof  I 
"cannot  enough  commend,"  is  the  somewhat  ungracious  pur- 
pose of  the  present  paper.  Let  us  not  be  misunderstood.  All 
the  wealth  of  poetic  and  pathetic  pleading  we  grant  to  her; 
all  that  woman's  wit  and   tactical  insight  into   men  and  the 
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human  mind  could  devise  were  undoubtedly  hers ;  but  what  we 
shall  niost  strenuously  controvert  and  deny  to  her  is  the  claim 
that,  in  her  interpretation  of  the  written  contract  between  the 
Merchant  and  the  Jew,  she  showed  any  wealth  of  learning, 
which  means,  of  course,  as  one  may  judge  from  the  context, 
knowledge  of  legal  lore;  and  what  we  shall  endeavour  to 
demonstrate  is  that  her  notions  of  jurisprudence,  whether 
instilled  into  her  by  the  learned  Bellario  or  not,  were  so 
obviously  crude  and  ill-conceived  that  the  merest  tyro  could 
instantly  have  confuted  and  set  them  at  naught. 

To  begin,  then,  at  the  beginning.  Her  first  words  to  Shy  lock, 
after  explaining  that  she  is  informed  thoroughly  of  the  cause, 
are  these — 

Of  a  strange  nature  is  the  suit  you  follow  j 
Yet  in  such  rule  that  the  Venetian  law 
Cannot  impugn  you  as  you  do  proceed. 

She  thus  asserts  that,  by  the  law  of  Venice,  Shylock  might 
legally  claim  forfeiture  of  his  bond;  and,  that  there  may  be 
no  mistake  as  to  her  decision,  she  goes  on  to  amplify  it  thus — 
This  bond  is  forfeit; 
And  lawfully  by  this  the  Jew  may  claim 
A  pound  of  flesh,  to  be  by  him  cut  off 
Nearest  the  Merchant's  heart. 
That  she  here  totally  misinterprets  the  Venetian  law,  as  she 
herself  afterwards  explains  it,  is  very  obvious.  Out  of  her  own 
mouth  shall  she  be  condemned.  But  first  let  us  look  at  the 
contract  from  a  more  general  point  of  view,  and  endeavour  to 
expiscate  it  according  to  universal  legaJ  principles.  The  essence 
of  the  agreement  was  to  this  eflect — Antonio  bound  himself  to 
pay  Shylock  a  sum  of  three  thousand  ducats,  previously  borrowed, 
on  or  before  a  certain  date,  and,  in  the  event  of  his  failure  to  fulfil 
this  obligation,  agreed  to  allow  Shylock  to  murder  him,  or  at  all 
events  to  perform  an  operation  upon  him  which  would  certainly 
endanger  his  life.  Can  it  be  said  for  a  moment  that  the  Court 
of  any  civilised  country  with  an  enlightened  system  of  juris- 
prudence would  do  anything  else  than  hold  such  a  stipulation 
'pro  non  scripto?  Suppose  that,  after  the  date  of  repayment 
had  passed,  Antonio  had  consented  to  allow  the  Jew  to  cut  and 
carve  at  him  for  his  pound  of  flesh  without  going  to  Court  about 
the  matter,  and  had  died  under  the  operation,  what  defence 
would  Shylock's  bond  have  been  to  a  charge  of  murder?  It 
could  have  been  no  defence,  for  the  simple  reason  that  the  law 
will  not  allow  private  individuals  to  punish  and  penalise  each 
other  on  the  one  hand,  or  to  indemnify  each  other  from  the 
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results  of  crime  on  the  other.  Although  Antonio  had  sur- 
rendered his  flesh  willingly  to  the  knife,  the  letter  of  his  bond 
would  not  have  saved  Shylock's  neck  from  the  rope.  Facts 
either  naturally  or  legally  impossible  cannot  be  made  the  subject 
of  obligation.  "No  person,"  says  Erskine,*  "can  lay  himself 
"  under  an  obligation  to  perform  what  is  naturaUy  impossible, 
**  or  to  do  any  immoral  or  unlawful  action  which  is  said  to  be 
"  legally  impossible,  because  what  is  forbidden  either  by  the  rule 
**  of  reason  or  by  positive  institution  is,  in  the  consideration  of 
"  the  law,  out  of  our  power.  .  .  .  One  who  obliges  himself 
"to  what  is  not  the  proper  subject  of  obligation  is  not  truly 
**  bound,  and  consequently  cannot  be  subjected  to  a  penalty  in 
"  default  of  performance,  for  a  penalty  implies  a  delinquency  in 
"  him  who  incurs  it." 

These  words  might  have  been  written  as  a  commentary  on 
the  case  of  Shylock  v.  Antonio,  so  applicable  are  they  to  the  view 
of  it  which  we  are  now  considering.  Surely  suicide  on  the  one 
hand  and  murder  on  the  other  are  "immoral  and  unlawful 
"actions,"  and  to  bind  themselves  to  commit  these  crimes  is, 
in  the  eye  of  the  law,  out  of  the  power  even  of  an  overbearing 
merchant  prince  and  a  fierce  and  revengeful  Jew ;  and  therefore 
it  must  follow  that  Antonio  could  not  be  subjected  to  a  penalty 
in  default  of  performance  of  that  which  the  law  did  not  entitle 
him  to  bind  himself  to  perform. 

Such  is  a  truly  scientific  view  of  the  relation  of  the  parties 
under  the  bond.  But  let  it  be  granted,  for  the  sake  of  argument, 
that  the  law  of  Venice  diflered  from  the  law  of  every  civilised 
State ;  let  it  be  supposed  that  the  Jew  might,  as  Portia  put  it, 
"  lawfully "  demand  the  forfeiture  of  his  bond,  the  fulfilment 
of  a  private  bargain  contrary  to  the  laws  of  God  and  man 
and  every  consideration  of  public  policy  and  morality,  and  then 
let  us  observe  the  next  step  of  this  youthful  "  Daniel  come  to 
"judgment."     She  says — 

This  bond  doth  give  thee  here  no  jot  of  blood, 
The  words  expressly  are  "a  pound  of  flesh." 
Take  then  thy  bond,  take  then  thy  pound  of  flesh ; 
But  in  the  cutting  it,  if  thou  dost  shed 
One  drop  of  Christian  blood,  thy  lands  and  goods 
Are,  by  the  laws  of  Venice,  confiscate 
Unto  the  State  of  Venice. 
This  is  acknowledged    by  one   non-legal   commentator  to  be 
"little  better  than  a  quibble";  but  it  is  worse,  it  is  absolute 
nonsense,  always  on  the  supposition  that  the  parties  could  legally 
enter  into  the  contract.     If,  as  Portia  had  already  said,  the  Jew 

•  Erskine  iii.,  3,  84. 
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might  lawfully  claim  a  pound  of  flesh,  to  be  by  him  cut  off 
nearest  the  Merchant's  heart,  then  just  as  lawfully  might  he 
claim  all  the  adjuncts,  all  the  "  parts  and  pertinents,"  everything 
that  was  requisite  to  the  enjoyment  of  his  right.  As  well  might 
it  be  said  that  one  who  buys  a  cocoa-nut  does  not  buy  the  milk 
inside  of  it,  that  one  who  bargains  for  a  horse  is  not  entitled  to 
its  legs,  eyes,  eema,  nose,  and  tail,  that  one  who  purchases  a  house 
may  not  displace  the  rust  in  the  keyhole  when  effecting  an 
entrance,  as  that  Shylock,  if  he  was  lawfully  entitled  to  his 
pound  of  flesh,  was  not  just  as  lawfully  entitled  to  draw  blood 
in  cutting  it  off! 

And  now  mark  the  dilemma  on  the  horns  of  which  this 
learned  lady  has  skilfully  impaled  herself.  If  the  flaw  which 
she  discovered  in  the  bond  was  no  flaw  at  all — as  indeed  it  was 
not — then  she  had  already  committed  herself  to  the  statement 
that  the  bond  was  enforceable  by  Venetian  law.  On  the  other 
hand,  if  her  reading  of  the  document  was  sound,  and  the  circum- 
stance that  "  the  bond  doth  give  thee  here  no  drop  of  blood  " 
vitiated  and  annulled  the  entire  contract,  then  the  punishment 
of  Shylock,  as  an  alien  who  had  compassed  the  death  of  a 
Venetian,  was  wholly  unwarrantable  on  the  facts  stated.  True, 
it  might  be  maintained  that,  although  he  had  not  succeeded, 
he  had  intended  to  do  Antonio  to  death,  but  Shylock's  reply 
is  obvious:  '' Bea  ipsa  loqwitv/r.  If  I  had  had  any  serious 
"  intention  on  the  life  of  the  merchant,  I  should  have  entered 
"  into  a  valid  and  binding  agreement  with  him.  The  fact  that 
"  an  essential  part  of  the  forfeiture  clause  is  omitted  proves 
"  conclusively  that  the  bargain  was  not  serious,  but  was  made, 
"  as  I  said  it  was  to  be  made, '  in  a  merry  sport/ "  Of  course,  * 
one  does  not  leave  out  of  account  all  Shylock's  actions  as 
evincing  a  desire  for  revenge  upon  Antonio ;  but,  €ts  f ar  as  the 
written  agreement  is  concerned,  if  the  absence  of  a  stipulation 
for  blood  rendered  it  of  no  effect,  then  the  whole  point  is  taken 
from  the  assertion  that  the  bond  itself  was  evidence  of  Shylock's 
contrivance  against  the  merchant's  life. 

And  this  brings  us  to  consider  the  utterly  inconsistent 
position  taken  up  by  Portia  after  her  dramatic  discovery  of 
the  imaginary  flaw.  She  had  said  that  the  law  of  Venice  could 
not  impugn  the  Jew  as  he  did  proceed,  and  that  he  might  law- 
fully demand  the  forfeit  of  his  bond.  That  position  she  now 
deserts,  and  asserts  that  the  law  of  Venice  is  just  the  same  as 
any  other  law  in  principle,  but  more  drastic  as  applied  to  the 
despised  people,  the  Jews.  In  so  far  as  the  agreement  was  only 
a  cover  for  revenge,  only  a  circuitous  and  deadly  means  of 
gratifying  the  malicious  hatred  of  Shylock,  not  only  was  it  not 
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enforceable,  but  it  entailed  on  the  Israelite  all  the  pains  and 
penalties  which  she  thus  proceeded  to  enumerate — 
It  is  enacted  in  the  laws  of  Venice, 
If  it  be  proved  against  an  alien 
That,  by  direct  or  indirect  attempts, 
He  seek  the  life  of  any  citizen, 
The  party  'gainst  the  which  he  does  contrive 
Shall  seize  one  half  his  goods;  the  other  half 
Comes  to  the  privy  coffer  of  the  State ; 
And  the  offender's  life  lies  in  the  mercy 
Of  the  Duke  only,  'gainst  all  other  voice. 
That  being  so,  why  should  she  for  one  moment  have  suggested 
that  the  Jew  could,  by  the  law  of  Venice,  demand  the  forfeiture 
of  a  bond,  to  enter  into  which  is  not  only  illegal  on  the  principles 
guiding  all  enlightened  jurisprudence,  as  we  have  shown,  but 
also,  as  appears  from  Portia's  last  quoted  statement,  severely 
penal  by  the  municipal  law  of  Venice?     Above  all,  why,  oh! 
why  did  she  first  offer  a  legal  loophole  of  escape  by  erroneously 
suggesting  that  the  contract  had  not  been  formally  completed, 
but  was  in  reality  invalid  in  an  essential  particular  ? 

Venice  seems  to  have  had  a  law.  Had  it  no  lawyers  to  teach 
this  enterprising  young  woman  a  few  elementary  lessons  in  logic 
before  she  presumed  to  instruct  its  Courts,  to  misinterpret  the 
obligations  of  its  citizens,  to  punish  an  old  man  for  sins  which 
she  unintentionally  insinuated  he  had  not  committed  ?  What 
was  Antonio  thinking  about  that  he  did  not  consult  some  clever 
young  member  of  the  Venetian  bar  to  conduct  his  defence  ? 
"  Upon  due  occasion,  Antonio  should  always  be  cited  as  the  fore- 
"  mark  and  exemplar  of  a  commercial  nobleman,"  says  Mr. 
Cowden  Clarke.  It  is  not  the  purpose  of  this  paper  to  discuss 
the  character  of  the  Merchant ;  but  we  cannot  say  that  we  agree 
with  Mr.  Clarke's  estimate  of  it.  When  things  were  going  well 
with  him,  who  so  ready  to  flout  and  jeer  at  the  despised  Jew,  to 
"  void  his  rheum"  upon  his  fellow-man*s  heaxd — surely  a  strange, 
not  to  say  vulgar,  method  of  displaying  one's  commercial  nobility! 
And  when  at  length  misfortune  overtook  him,  who  so  unready 
as  Antonio  to  submit  to  his  fate  and  bare  his  breast  to  the 
knife,  as  Shylock  would  grimly  have  done  had  their  places  been 
reversed!  Nor  did  h^  manfully  prepare  to  defend  himself. 
No;  he  implored  his  fellow-merchants  to  intercede  with  the  very 
Jew  whom  he  had  spat  upon  in  the  days  of  his  prosperity ;  he 
even  roamed  the  streets  in  company  with  his  jailer,  adding 
tears  unto  entreaties  to  soften  the  heart  of  him  whom,  by  his 
contumely  and  overbearing  insolence,  he  had  rendered  his  im- 
placable foe.  "Commercial  nobleman!  Pooh!"  as  Dr.  Johnson 
would  have  said.  Digitized  by  Google 
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But  this  is  by  the  way.  One  other  defence  might  have  been 
stated  against  the  validity  of  the  bond.  It  was  a  sponsio  ludicra. 
That  is  Latin,  and  the  learned  lady  who  came  to  judgment  might 
not  have  understood.  We  shall  therefore  substitute  this  phrase — 
It  was  a  wagering  contract,  and  unenforceable  in  a  CJourt  of  law. 
The  bargain,  looked  at  from  one  point  of  view,  simply  amounted 
to  this — Shylock  refused  to  charge  interest  on  his  bond.  He 
distinctly,  and  in  terms,  offered  the  money  as  a  loan  until  a  fixed 
period ;  and  he  wagered  his  three  thousand  ducats  against  one 
pound  of  Antonio's  flesh  that  Antonio's  ships  would  not  be  home 
in  Venice  by  a  certain  day.  The  ships  did  not  come  home,  and 
Antonio  lost  his  bet ;  whereupon  Shylock  appealed  to  a  Court  of 
law  to  ordain  Antonio  to  pay  his  forfeited  pound  of  flesh.  The 
question  is — putting  aside  everything  about  suicide  and  death  in 
the  meantime — is  that  such  a  contract  as  the  law  will  enforce  ? 
Now,  a  Court  will  not  enforce  a  sponsio  ludicra,  that  is,  "  an 
"  agreement  in  which  the  contracting  parties  are  held  not  to  be 
"  serious  in  binding  themselves,"  and  all  bets  and  wagers  come 
under  this  category.  The  very  language  of  the  Jew,  ^who  asked 
the  stipulation  to  be  inserted  "in  a  merry  sport,"  would  have 
favoured  this  contention.  Be  that  as  it  may,  however,  had  the 
Merchant  of  Venice  bestirred  himself  and  employed  a  Venetian 
counsel  to  argue  his  cause,  instead  of  mooning  about  the  streets 
with  his  jailer  and  bewailing  his  fate  to  his  friends,  he  would 
have  owed  his  escape  from  the  fangs  of  his  enemy,  not  to  the 
fallacious  quibbling  of  an  illogical,  if  kind-hearted  and  beautiful, 
young  woman,  but  to  a  judicious  argument  upon  the  following 
"pleas  in  law": — 

(1)  The  bond  is  not  enforceable  in  respect  that  its  fulfilment 

is  immoral  and  impossible. 

(2)  The  defender  is  not  bound  in  respect  that  the  forfeiture 

claimed  is  not  a  proper  subject  of  obligation. 

(3)  The  bond  embodies  a  sponsio  Ivdicra,  for  which  no 

decree  can  pass. 

And  thus  our  ungracious  task  is  at  an  end.  The  answer  to 
it  all  is  the  answer  given  by  an  enraged  amateur  Richard  III.  to 
the  too  eager  "super"  who  rushed  upon  the  stage  exclaiming, 
"My  Lord,  the  Duke  of  Buckingham  is  taken,  and  we  'ave 
"cut  off  'is  'ead."  "'Ave  you?"  replied  Richard,  in  enraged 
disgust  at  having  his  cherished  speech  taken  out  of  his  mouth ; 
"  then  you've  spiled  the  play !" 

Fancy  the  trial  scene  in  the  "  Merchant "  with  the  "  no  drop 
"  of  blood "  incident  cut  out !  Imagine  Portia  puzzled  by  a 
dry  legal  argument  upon  contracts  contra  bonos  Tnores,  while 
the  Duke  slumbers  and  the   audience  snores!    No,  no!    Qpod 
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lawyer  or  bad  lawyer,  consistent  or  inconsistent,  Portia  "with  all 
"thy  faults  we  love  thee  still;"  and  rather  would  we  carry  in 
our  hearts  that  noble  pathetic  appeal  of  thine  for  mercy  than  be 
satisfied  that  thou  wert  ten  thousand  times  as  learned  as  thou 
wert  certainly  all  winsome  and  womanly  and  good ! 

W.  D.  L. 


THE  TAXATION  OF  LAND  VALUES.* 
I  HAVE  already  anticipated  the  arguments  in  support  of  the 
proposition  that  the  new  system  would  bring  within  its  opera- 
tion a  larger  number  than  the  present  system  embraces,  and 
that  this  would  be  a  benefit  when  any  new  scheme  involving 
fresh  taxation  was  under  discussion.  It  is  said  that  where  the 
area  of  taxation  is  restricted  the  class  on  whom  the  tax  falls  will 
move  with  more  diflSculty  than  if  the  burden  were  shared  by  a 
wider  circle ;  that  it  is  always  well,  in  systems  of  taxation,  to 
make  the  field  as  wide  as  possible,  and  the  income  tax  law 
is  quoted  as  an  instance,  with  its  provision  that  no  one  shall 
be  allowed  to  contract  himself  out  of  the  tax.  It  may  be 
granted  that  it  is  well  for  the  State  or  the  urban  community 
to  lengthen  its  borders  in  matters  of  taxation  as  much  as  it 
justly  can;  but  it  is,  to  say  the  least,  doubtful  whether  under 
our  system  in  Scotland  any  beneficial  scheme  has  been  hindered 
from  the  fear  of  taxation  falling  unduly  on  a  certain  section  of 
the  community.  There  does  not  appear  to  be  any  ground  in 
fact  for  such  a  supposition ;  and,  on  the  other  hand,  the  proposed 
change  would,  as  already  pointed  out,  necessitate  the  re-arrange- 
ment of  the  municipal  system  of  representation.  It  is  only  by 
doing  so  that  you  could  interest  a  larger  number  in  municipal 
affairs ;  for,  while  a  man  by  being  taxed  may  be  interested,  it 
is  rather  a  one-sided  kind  of  interest  he  has.  He  must  receive 
the  equivalent  in  having  a  voice  in  the  determination  of  that 
which  may  involve  the  subjection  of  him  to  a  burden  more  or 
less  onerous. 

Another  benefit,  or  perhaps,  more  properly  speaking,  another 
part  of  the  plan,  is  the  taxation  of  vacant  ground.  It  is  supposed 
that  ground  in  and  near  a  town  is  often  kept  in  an  unbuilt-on 
state  in  the  hope  of  a  larger  price  being  realised,  and  that  the 
efiect  of  the  imposition  of  local  rates  would  be  to  throw  such 
land  more  quickly  into  the  market  and  at  a  cheaper  price, 
and  that  the  working  class,  specially,  would  thereby  be  greatly 
benefited.  The  hope  is  expressed  that  by  this  course  land 
could   be  got  at  such  a  rate  that,  instead  of  the  large  tene- 

*  A  Paper  read  before  the  Glasgow  Juridical  Society  by  Mr.  John  Mair,  B.L., 
writer,  Glaagow,  concluded  from  the  Bevuew  for  March,  1S92. 
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ments  generally  prevailing  as  the  homes  for  working  men, 
cottfiiges  with  ground  about  them  could  be  erected  at  a  price 
within  the  reach  of  working  men ;  that  the  public  hefiJth  would 
thereby  be  benefited,  and  the  standard  of  social  life  be  raised. 
Now,  if  these  benefits  could  be  secured,  a  great  step  in  the 
solution  of  many  pressing  social  problems  in  city  life  would 
have  been  taken.  But  cheap  houses,  even  if  they  could  be 
secured  in  this  way,  could  be  provided  only  on  the  outskirts  of 
the  large  towns,  in  the  centre  of  which  almost  all  the  available 
sites  have  been  built  on.  It  is  only  on  the  outskirts  that,  as  a 
rule,  vacant  ground  is  to  be  had,  and  that  being  so,  the  difficulty 
of  locating  working  men  so  far  from  the  scene  of  their  labours 
at  once  forces  itself  to  the  front.  The  next  proposal  has  neces- 
sarily to  be  some  cheap  method  of  communication,  and  that 
again  involves  the  financial  assistance  of  the  city  in  some  way. 
And  even  if  all  that  were  done,  it  is  very  questionable  whether 
working  men  could  be  got  to  live  at  such  a  distance  from  their 
working  place.  It  is  generally  found  that  working  men  like 
to  live  as  near  their  plcLce  of  emplojrment  as  they  can.  The 
question  remains  whether  the  imposition  of  such  a  tax  would 
have  the  contemplated  effect  of  cheapening  the  price  of  building 
ground.  Some  maintain  that  it  would;  others  argue  that  the 
effect  it  would  produce  would  be  the  very  opposite  of  what  is 
intended ;  that,  instead  of  the  price  being  lowered,  it  would  be 
raised,  and  that  to  the  extent  necessary  to  recoup  the  owner  for 
the  taxes  he  had  to  pay  while  the  ground  remained  in  his  hands. 
It  is  by  no  means  easy  to  forecast  the  probable  result  Much 
might  depend  on  local  circumstances,  and,  in  any  case,  it  seems 
a  hardship  to  tax  a  man  on  what  he  is  not  enjoying.  The  pro- 
posal necessarily  involves  the  valuation  of  the  land  by  a  calcula- 
tion that  would  partake  of  the  nature  of  guesswork  in  a  very 
great  degree,  for  amid  the  many  conflicts  of  skilled  evidence 
there  is  none  greater  than  the  assessment  of  the  value  of  what 
is  regarded  as  land  with  a  probable  feuing  value.  I  have  known 
a  case  of  one  witness  in  a  reference  under  the  Lands  Clauses  Act 
placing  one-third  of  the  value  placed  by  another  on  the  same 
piece  of  land.  There  is  no  criterion  such  as  rental  to  guide 
under  such  a  scheme,  and  what  is  recJly  being  taxed  is  capital. 
This  is  really  a  most  serious  objection,  as  the  effect  of  the  pro- 
posal is  to  overturn  the  whole  existing  scheme  of  taxation, 
imperial  and  local,  obtaining  in  this  country,  for  it  is  eJways 
income  that  is  taxed  and  not  capital.  What  it  is  proposed  to  do 
is  to  imagine  that  the  ground  might  be  sold — it  maybe  by  way 
of  a  cash  price  down  or  by  way  of  a  fixed  feu-duty — ^f or  a  certain 
sum,  and  that  the  return  from  that,  say  at  4  or  5  per  cent^  would 
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be  so  much,  and  then  to  assess  on  that  sum  instead  of  on  the 
actual  revenue  that  is  being  obtained  for  the  ground.  It  is  at 
once  apparent  that  when  you  go  outside  of  the  actucJ  return  you 
are  confronted  with  a  set  of  wholly  hypothetical  factors ;  what 
purpose  the  ground  may  be  expected  to  be  feued  for — whether 
villa,  tenement,  warehouse,  or  workshop  property  (the  value 
differing  greatly,  of  course,  according  to  the  use  to  which  it  is 
put) ;  whether  there  are  minerals  underneath,  and  of  what  kind 
and  value  they  may  be  if  they  exist;  within  what  time  the 
ground  may  be  reached  for  feuing  purposes — a  consideration  de- 
pendent on  the  growth  of  the  city,  on  the  direction  it  may  take 
in  its  outward  progress ;  what  is  the  probable  use  to  which  the 
neighbouring  land  may  be  put — say,  for  instance,  works  being 
put  down  over  against  villa  propei*ty ;  what  are  the  means  of 
communication;  what  the  prospects  of  public  improvements, 
such  as  parks,  playgrounds,  &c. ;  and  many  other  considera- 
tions may  readily  be  %ured.  And,  again,  why  is  a  man  who 
puts,  say,  £1000  into  land  in  the  hope  of  gaining  £2000,  and  is 
meantime  content  with  a  return  of,  say,  1  per  cent,  to  be  specialty 
taxed,  while  his  neighbour  who  places  a  similar  sum  in  railway 
stock,  for  the  moment  giving  no  dividend  at  all,  and  who,  of 
course,  thereby  equally  withdraws  his  capital  from  the  revjenue 
and  tax-producing  state,  is  to  be  allowed  to  escape  ?  The  only 
safe  rule  seems  to  be  to  keep  to  actual  revenue  as  the  basis  of 
taxation,  and  it  may  pretty  safely  be  left  to  individual  interest 
to  see  that  the  locked-up  capital  is  restored  to  a  revenue- 
producing  state  at  the  earliest  possible  moment,  for,  while  the 
state  or  community  may  be  interested,  its  interest  is  small  as 
compared  with  the  interest  of  the  individual,  both  absolutely 
and,  of  course  in  a  very  much  greater  degree,  relatively.  What 
I  daresay  more  than  anything  else  has  given  rise  to  the  wish  to 
tax  vacant  land  is  that,  in  some  instances,  land  in  or  near  a  town 
may  be  in  few  hands,  in  the  hands  perhaps  of  one  man  only; 
and  the  desire  has  not  stopped  at  the  imposition  of  taxation, 
but  has  gone  the  length  of  insisting  upon  ground  being  sold, 
as  the  representatives  of  the  town  may  determine,  at  a  price 
equivalent  to  something  simply  like  agricultural  value.  Now,  such 
cases,  if  they  exist — ^and  they  may  for  aught  I  know  to  the  con- 
trary— ^must  be  very  rare  as  compared  with  the  general  case ;  and 
the  remedy  (though  I  should  think  that  the  self-interest  of  the 
proprietor  would  be  sufficient  to  teach  him  that  his  own  prosperity 
is  greatly  bound  up  in,  and  is  best  secured  by,  the  prosperity  of  the 
town)  for  such  a  state  of  matters  is  to  be  found  in  the  application 
of  the  Lands  Clauses  Act  for  all  public  purposes,  or  the  intro- 
duction of  some  analogous  scheme.     The  experience,  I  think,  of 
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most  of  those  who  have  had  to  do  with  building  land  in  the 
neighbourhood  of  towns  is  that  there  is  a  very  eager  desire  on 
the  part  of  its  owners  to  get  it  disposed  of  for  building  purposes; 
and  it  stands  to  reason  that  this  should  be  so. 

I  question,  even  as  the  prices  of  ground  for  working-class 
houses  are,  whether  the  reduction,  could  it  be  obtained,  would 
have  much  effect  in  the  direction  hoped.  I  believe  that  out  of  a 
£10  rent  £1  at  the  most  is  attributable  to  the  rent  for  the 
land,  and  I  don't  think  a  deduction  such  as  this  would  com- 
pensate the  increased  cost  and  disadvantage  of  living  on  the 
outskirts  of  the  town.  Much  more,  probably,  would  depend  on 
a  change  in  our  building  methods.  Wages  can't  be  reduced, 
and  we  would  probably  have  to  substitute  for  stone  some  cheaper 
material. 

It  is  thought  also  by  some  that  the  result  of  the  imposition  of  a 
tax  on  vacant  land  would  be  to  throw  it  more  into  the  hands  of 
large  syndicates  or  bodies  of  speculators  who  could  afford  longer 
to  stand  the  chances  of  the  market.  However  that  may  be,  one 
effect  would  seem  to  be  pretty  certain,  that  a  superior  would 
not  prepare  his  land  in  advance,  as  he  very  generally  does  now, 
by  making  streets^  laying  sewers,  and  generally  opening  up  his 
ground,  but  that  he  would  content  himself  with  laying  off  only 
sufficient  to  meet  present  requirements.  This  would  tend  to 
estates  not  being  so  well  laid  out  as  they  now  are,  and  it  would 
also  tend  materially  to  hamper  the  building  trade,  and  so  to 
increase  rents.  Just  now  the  supply  of  houses  is,  as  a  rule, 
always  well  in  advance  of  the  demand ;  but  a  builder,  under 
the  proposed  system,  would  only  build  as  he  was  certain  he 
had  customers  at  hand.  He  would  not  buy  nor  feu  ground  in 
advance  to  be  taxed  upon  it.  Rents  would  therefore  tend  to 
rise,  as  the  demand  would  always  be  somewhat  greater  for  the 
existing  houses  than  it  is  under  the  present  system. 

Another  difficulty  that  faces  this  scheme  is  the  area  on  which 
to  lay  the  tax.  It  is  not  only  the  ground  within  the  municipal 
area  that  has  a  prospective  feuing  value.  That  value  may 
touch  land  10  or  20  miles  from  a  great  city.  To  be  just,  the 
tax  would  require  to  get  at  this  land;  but  how  is  this  to  be 
done,  and  who  is  to  share  in  the  spoil  ?  Is  it  the  municipal  or 
the  rural  authority,  or  both,  and  if  the  last,  in  what  proportions  ? 

The  next  point  that  falls  to  be  considered  is  the  real  incidence 
of  taxation,  that  is  to  say,  the  question  of  who  really  pays  any 
given  tax,  whoever  may  be  the  person  from  whom  it  is  taken 
by  the  taxing  authority  in  the  first  instance.  It  does  not  always 
follow  that  the  man  who  pays  the  tax  is  the  man  who  bears  it. 
This  is  admitted  by  the  propounders  of  the  scheme   to   be  a 
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cracial  point  in  their  case.  They  cannot  but  confess  that  if, 
through  the  operation  of  natural  laws,  taxes  always  settle  on 
the  same  persons,  whatever  the  method  of  imposition,  it  is 
useless  having  recourse  to  their  proposed  system.  And  indeed 
a  very  clear  case  must  be  shown  why  a  general  scheme  of 
taxation  should  be  wholly  changed.  It  is  no  light  matter  to 
make  such  a  change  in  a  country  where  a  certain  scheme  has 
been  long  in  operation.  Doubtless,  if  it  is  unjust,  it  should  be 
changed,  but  change  of  such  a  sweeping  kind  must  inevitably 
bring  in  its  train  many  temporary,  perhaps  even  permanent, 
injuries  to  the  individual  members  of  the  community,  and  the 
burden  of  proof  is  properly,  and  to  its  full  extent,  thrown  on 
the  proposers  of  the  change. 

Now,  it  is  maintained  by  some  that  all  taxes  are  borne  by 
the  occupant,  by  others  that  they  are  borne  by  the  owner  of 
the  ground.  The  building  owner  is  generally  regarded  as  the 
middleman,  who  is  content  with  the  due  profit  upon  his  capital, 
and  who,  while  he  must  get  that,  gets  nothing  more.  Those 
who  maintain  that  the  occupant  bears  the  taxes,  reason  on  the 
analogy  of  the  consumer,  who,  it  is  generally  considered,  pays 
all  the  taxes  imposed  on  consumable  commodities.  They  say 
that  the  ground  owner  must  have  the  price  for  his  ground 
that  will  ensure  him  a  return  for  his  capital  and  a  fair  profit 
on  the  employment  of  it;  that  the  building  owner  in  his  turn 
must  have  his  profit  on  the  capital  employed  by  him;  and,  there- 
fore, that  the  rent  to  be  paid  by  the  tenant  is  the  sum  of  both 
these  items,  plus  all  the  taxes  or  other  charges  that  may  be 
imposed  in  respect  of  the  premises  occupied,  whether  assessed  on 
ground  owner,  building  owner,  or  tenant.  On  the  other  hand, 
it  is  said  that  the  tenant  cannot  afiford  to  pay  more  than  a 
certain  rent,  that  his  other  outgoings  leave  only  a  certain  sum 
for  that  purpose,  and  that  sum  may,  in  general,  by  the  force 
of  the  pressure  exercised  by  ground  and  building  owners  to  get 
the  largest  return  they  respectively  can,  be  held  to  be  reached  in 
the  rent  paid;  that  the  taxes  paid  by  him,  if  any,  are  really 
a  portion  of  his  rent  settled  by  convention  with  the  taxing 
authority,  and  that  therefore  all  taxes,  and  specially  all  new 
taxes,  fall  ultimately  on  the  owner  of  the  ground  rent ;  that  the 
latter,  in  other  words,  but  for  these  taxes  would  get  so  much 
more  for  his  ground. 

It  is  possible  that  these  statements  are  both  true ;  that  they 
are  statements  of  the  same  thing  from  different  standpoints,  or, 
in  other  words,  according  to  the  sense  in  which  the  value  of  the 
ground  or  the  rent  of  the  house  is  understood.  If  the  value  of 
the  ground  is  the  value  plus  taxes,  one  may  admit  that  the  one 
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statement  is  correct,  while  the  other  may  also  be  admitted  to  be 
correct  if  the  rent  of  the  house  is  the  rent  minus  taxes. 

But  it  is  said  that  it  is  important  to  find  out  what  the  real 
incidence  is,  and  to  allocate  the  payment  of  taxes  in  proper 
shares  accordingly,  and  that,  this  found  and  done,  a  tax  once 
imposed  can't  be  shifted,  the  incidence  can't  be  removed  from  the 
one  class  to  the  other. 

Much  may  depend  in  the  examination  of  the  truth  of  this 
statement  on  the  state  of  the  community,  whether  it  is  pro- 
gressive, stationary,  or  retrograding.  Take,  first,  the  case  of  the 
building  owner, — as  regatds  new  operations,  he  won't,  of  course, 
engage  in  them  unless  he  sees  his  way  to  a  fair  return  on  his 
capital..  Capital  that  would  thus  be  employed  would  find  its 
way  into  other  channels  were  the  natural  profit  checked  by  the 
imposition  of  a  tax ;  and,  where  the  community  is  progressive 
and  requiring  more  accommodation,  this  state  of  matters  would 
gradually  right  itself  until  the  increase  in  rents  that  would 
follow  the  competition  for  existing  houses  restored  the  rate  of 
profit  and  again  brought  capital  back  into  this  channel.  Of  course, 
if  the  community  were  stationaryor  retrograding,  there  would  be 
no  demand  for  new  houses.  As  regards  his  present  holding  the 
building  owner  might  be  prejudiced.  He  would  certainly,  so  far 
as  his  property  is  under  lease,  were  the  incidence  at  once  changed. 
Take  it  that  a  tenant  pays  £500  for  rent,  and  £100  for  taxes  and 
has  ten  years'  lease,  and  that,  while  eight  years  are  still  to  run,  it 
is  decreed  that  the  tenant  is  to  have  right  to  deduct  his  whole 
taxes.  This  would,  of  course,  mean  a  saving  to  him  of  £800  and 
a  corresponding  loss  to  his  landlord;  and  while  compensation  to 
some  extent  is  proposed  for  the  ground  rent  owner,  I  have  not 
seen  any  proposal  to  afford  a  remedy  in  such  a  case  as  I  have 
instanced.  At  the  end  of  the  lease,  however,  matters  would  come 
back  to  their  old  state,  for  it  then  would  be  immaterieJ  to  the 
tenant  whether  he  paid  the  whole  £600  to  the  landlord  or  £500 
to  the  landlord  and  £100  to  the  taxing  authorities;  and  as 
regards  increase  of  taxes  on  the  building  owner  thereafter,  that 
also,  as  I  have  pointed  out,  would  tend  to  right  itself  by  the 
stoppage  of  production.  There  is  one  way,  however,  in  which 
the  building  owner  might  be  prejudiced,  that  is  in  so  far  as  he 
was  held  to  be  an  owner  of  the  land  value.  Now,  as  regards  the 
tenant,  it  is  pretty  evident  that,  other  things  being  equal,  it  is  no 
matter  to  him  whether  he  pays  the  whole  that  he  has  to  pay  to  his 
landlord  or  partly  to  his  landlord  and  partly  to  the  taxing 
authority,  so  that,  granted^constant  adjustment  of  the  relationship, 
as  in  a  yearly  tenancy,  he  would  occupy  the  same  position  under 
the  pitoposed  as  tmder  the  present  system.     If  a  new  tax  were 
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imposed,  and  the  sum  he  paid  were  the  maximum  that  could  be 
exacted,  the  tax  wottld  on  the  next  adjustment  come  out  of  the 
rent  and  make ,  it  so  much  less.  If,  howe\'er,  his  rent  had  not 
reached  the  maximum,  to  the  extent  it  had  not  up  to  the  amount 
of  the  new  tax,  it  would  be  borne  by  him,  his  rent  remaining  as 
before,  and  this  of  course  without  taking  into  consideration  that 
the  new  tax  might  confer  a  benefit  in  itself  equal  to  its  burden, 
such  as  the  opening  of  a  new  street  or  the  making  of  a  public 
park.  The  former  case  would  generally  happen  where  the 
community  was  stationary,  the  latter  where  it  was  progressive. 
As  regards  the  ground  rent  owner,  and  the  case  where  he  has  no 
opportunity  of  re-adjusting  the  relationship,  any  tax  imposed  on 
him  could  of  course  not  be  .shifted.  This  would  be  the  case  with 
all  permanent  irredeemable  payments,  and  to  that  extent  the 
scheme,  as  I  will  show  later,  is  open  to  very  grave  reproach. 
The  result,  the  amount  of  taxation  remaining  the  same,  would 
most  probably  be  that  the  burden  so  laid  on  the  superior  would 
accrue  wholly  to  the  building  owner,  for  the  tenant  would  in  such 
a  case  still  pay  the  economic  rent  (using  that  term  in  the  sense  of 
the  full  payment  made  in  respect  of  the  premises  whether  to 
landlord  or  taxing  authority).  Jt  is,  however,  in  regard  to 
increased  taxation  that  the  main  interest  centres.  The  original 
value  of  the  ground  would  be.  maintained  in  new  feus,  even  after 
taking  into  account  the  imposed  taxation,  for  the  tenant  would 
simply  be  willing  to  pay  the  usual  rent,  and  there  would  be  the 
usual  builder's  profit ;  but,  of  course,  the  advantage  gained  by  the 
building  owner  in  the  older  sites  would  not  accrue  to  the  new 
building  owner.  And  as  to  increased  taxation  the  question  seems 
to  hinge  on  the  consideration  whether  the  town  is  stationary  or 
progressive.  If  stationary,  the  increased  tax  would  come  ofl*  the 
ground  rent  owner,  as  his  feuing  rate  would  not  be  greater  than 
under  the  older  system ;  while,  if  the  town  were  progressive,  the 
demand  for  new  houses  would  in  time  become  so  great  as  to 
enable  the  superior  to  get  his  old  rate  plus  the  new  taxes,  and, 
pi»bably,  a  commutation  for  the  prospect  of  more.  And  it  is 
really  the  case  of  the  progressive  town  that  would  give  the  rule. 
In  places  of  another  kind  the  question  is  not  of  much  moment, 
nor  does  past  experience  lead  us  to  suppose  that  towns  will  cease 
increasing  in  population.  The  movement  of  population  is  always 
towards  the  towns,  and,  according  to  the  last  census,  in  an 
increasing  ratio.  And  there  is  another  consideration  that  tells  in 
the  same  way;  that  the  occupant  is  more  likely,  where  competition 
is  keen,  to  give  a  larger  rent  than  the  owner  of  the  ground  to 
give  off  his  ground  at  less  than  its  value.  Rent,  to  view  the 
matter  otherwise,  seems  to  have  great  expansiveness,  for  to  a 
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thriving  business  an  increase  in  rent  is,  as  a  rule,  a.  matter  of  no 
great  moment,  and  hi^  rents  will  more  or  less  affect  the  scale  all 
round.  All-  these  considerations  are  of  course  based  on  the 
absence  of  economic  friction — on  the  assumption  that  the  law  of 
supply  and  demand,  if  allowed  free  scope,  will  bring  out  the 
positions  I  have  mentioned.  It  must,  however,  be  kept  in  mind 
that  taxes  have,  for  a  time  at  least,  a  tendency  to  stick  where 
they  are  placed,  and  that  much  disturbance  of  the  financial 
positions  of  the  different  classes  interested  might  be  caused  by 
any  general  change  in  the  present  mode  of  taxation,  and  it  might 
be  a  considerable  time  before  things  adjusted  themselves ;  but,  on 
the  whole,  I  incline  to  the  view  that,  in  the  progressive  com- 
munity at  least,  the  tendency  is  for  taxes  to  gravitate  towards 
the  occupant,  on  whomsoever  they  may  in  the  first  instance  be 
placed ;  and  this,  I  may  say,  is  the  view  expressed  even  by  Mr. 
John  Stuart  Mill,  who  is  frequently  quoted  by  the  favourers  of 
this  scheme  in  support  of  their  views. 

The  objections  to  the  proposed  schemes  are  many  and  weighty, 
but  with  the  time  now  at  our  command  I  can  only  refer  briefly 
to  some  of  these. 

The  first  objection  that  strikes  one  is  the  great  injustice  that 
would  be  done  to  the  existing  holders  of  feu-duties  and  ground 
annuals.  At  one  swoop  a  large  part  of  their  income  would  be 
taken  away.  Take,  for  instance,  the  case  of  Glasgow,  where  the 
landlord's  and  tenant's  rates  together  amount  to  about  4s;  per  £. 
That  would  mean  20  per  cent.,  or  one-fifth  part,  taken  from  the 
income  of  the  unfortunate  holders.  And  it  is  not  only  that  the 
income  would  be  to  that  extent  diminished ;  but  it  really  means 
that  the  capital  would  be  proportionately  reduced,  or  even 
more  than  proportionately.  For  the  liability  to  future  taxation 
would  serve  to  lessen  the  saleable  value  of  the  property;  that 
liability  would  be  discounted  in  the  price  given  for  feu-duties  or 
ground  annuals ;  they  would  therefore  lose  their  chief  distinction 
of  a  well-secured  unvarjang  kind  of  investment,  and  would  pass 
into  the  class  of  investments  with  fluctuating  returns,  whose 
price  is  of  course  never  so  great  as  the  non-fluctuating  class. 
Suppose,  for  instance,  a  feu-duty  is  worth  to-day  27 J  years* 
purchase  (and  there  have  been  cases  of  late  where  a  higher  price 
has  been  got),  the  passage  of  such  a  law  as  has  been  indicated 
would  be  certainly  to  reduce  at  once  the  saleable  price  to  22 
years*  purchase,  and,  it  is  pretty  certain,  to  an  even  lower  scale 
owing,  as  I  have  mentioned,  to  the  liability  to  future  taxation. 
Nor  is  this  all.  In  making  this  calculation  I  have  gone  on  the 
assumption  that  the  rate  would  remain  as  at  present,  but.  as  you 
will  remember,  an  integral  part  of  the  proposed  scheme  is  that 
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land  values  (within  which  the  whole  feu-duty  would  come) 
should  be  taxed  on  a  higher  scale  than  building  values ;  so  that 
probably  in  a  case  like  Glasgow  with  a  present  undivided  rate  of, 
say,  4s.,  the  land  rate  might  be  5s.  and  the  building  rate  3s. 
There  might  be  some  shadow  of  reason  were  this  loss  to  fall  on 
the  shoulders  of  those  who  have .  in  the  past  reaped  the  whole 
benefit  from  the  passage  of  the  ground  from  the  agricultural  to 
the  town  state ;  but  it  is  notorious  that  property  of  this  kind 
changes  hands  frequently,  has  become  a  very  much  sought-for' 
kind  of  investment;  and  the  probability  is,  I  should  think,  that 
in  a  city  like  Glasgow  a  very  small  proportion  of  the  existing 
feu-duties  and  ground  annuals  are  in  the  hands  of  the  original 
owners  of  the  ground  or  their  successors.  A  good  many  of  these 
doubtless  represent  a  portion  of  the  price  that  has  by  mutual 
agreement  been  deferred,  has  been  converted,  as  it  were,  into  a 
first  bond.  Now,  what  argument  can  be  used  to  support  a 
proposal  that  would  without  compensation  virtually  take  from 
a  small  section  of  the  community  a  fifth,  or  may  be  even  a  fourth 
of  their  capital?  The  sole  argument  that  seems  to  be  used 
is  that  there  is  no  vested  immunity  from  taxation,  and  that  if  the 
State  in  its  good  pleasure  should  see  fit  to  impose  a  tax,  it  must 
be  borne,  and  there  is  no  claim  for  compensation;  and  the 
analogy  of  the  income  tax,  in  its  original  imposition  or  increased 
incidence,  is  referred  to.  Granted  that  there  is  no  immunity 
from  taxation;  but  that  is  a  very  different  thing  from  oppressing 
one  section  of  the  community  by  a  special  impost  amounting 
virtually  to  confiscation.  It  is  inherent  in  the  principle  of  equal 
taxation  that  a  special  tax  on  one  class  should  be  compensated  by 
a  tax  corresponding  in  weight  on  the  other  classes;  in  other 
words,  that  the  burden  of  taxation,  by  whatever  modes  raised, 
should,  as  nearly  as  possible,  aflFect  the  whole  community  in  equal 
measure.  That  has  always  hitherto  been  the  principle  adopted 
by  the  Legislature,  though  it  may  be  granted  that  its  due  appli- 
cation may  not  always  be  easy,  and  is,  I  venture  to  think,  the 
only  one  consistent  with  justice.  It  receives  an  illustration  in 
the  very  tax  referred  to,  the  income  tax,  for  that  is  not  partial 
in  its  incidence,  but  general  over  the  whole  community.  The 
position  is  summed  up- by  Mill  in  a  sentence — a  sentence  which  I 
would  commend  to  the  attention  of  those  who  advocate  this 
scheme.  "  A  peculiar  tax  on  the  income  of  any  class  not 
"  balanced  by  taxes  on  other  classes  is  a  violation  of  justice,  and 
"  amounts  to  a  partial  confiscation." 

We  hear  much  of  the  sanctity  of  contracts, — that  the  due 
observance,  and,  if  need  be,  enforcement  of  contracts,  is  at  the 
very  root  of  organised  social  existence.     What,  then,  shall  we  say 
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of  such  a  scheme  as  this  which  sets  at  defiance  all  the  bargains 
that  have  been  made  in  reliance  on  the  existing  laws.  Of  course, 
it  will  be  again  replied  that  all  bargains  made  must,  in  matters 
of  taxation,  be  subject  to  revisal  by  the  Legislature.  But  that  is 
answered  by  the  argument  used  under  the  preceding  head  against 
partial  taxation.  And  here  the  bargain,  in  the  general  case,  is 
not  only  that  certain  known  taxes  shall  be  borne  by  the  feuar, 
but  that  he  shall  bear  all  taxes  that  may  in  the  future  be 
imposed.  What  is  proposed  amounts  to  legislation  ex  post  facto, 
to  a  revision  of  a  contract  made,  and  that  without  compensation 
to  those  specially  affected ;  that,  I  venture  to  think,  has  neither 
hitherto  been  the  rule  in  our  legislation,  nor  is  it  a  safe  rule  to 
introduce.  And  here,  again,  the  distinction  between  the  lease- 
hold system,  with  its  eventual  right  of  reversion — more  or  less 
remote — and  the  feudal  tenure,  with  its  fixity  of  relationship, 
must  be  borne  in  mind ;  and  it  must  be  noted  that  any  com- 
pensation that  it  may  be  thought  the  former  may  in  time  afford 
to  those  immediately  called  upon  to  bear  the  burden  cannot 
be  obtained  in  the  case  of  the  latter. 

The  justness  of  the  argument  against  the  breach  of 
present  contracts  and  the  imposition  of  a  new  and  special 
tax  on  existing  land  values  is  so  obvious  that  it  has  been  pro- 
posed indeed  that  some  compensation  should  be  awarded  to 
those  affected.  But  the  amount  spoken  of,  even  by  the  more 
moderate  of  the  propagandists,  is  so  inadequate  that  it  virtually 
comes  to  nothing.  The  proposal  is  that  an  allowance  equal  to 
three  years'  taxes  current  at  the  time  when  the  contract  was 
entered  into  should  be  allowed  to  the  ground  owner.  But  the 
weakness  of  this  proposal  is  apparent.  It,  with  the  one  hand, 
admits  the  principle  of  compensation,  and  with  the  other,  with- 
draws its  effect.  The  position  is  therefore  illogical :  either  there 
should  be  no  compensation,  and  then  the  argument  founded  on 
the  justice  of  the  case  applies;  or  there  should  be,  and  then 
compensation  must  have  its  full  play  or  else  it  is  not  com- 
pensation. 

Another  objection  is  the  diflSculty  there  would  be  in  the 
practical  working  of  the  scheme.  There  may  be  half  a  dozen 
different  persons  interested  between  the  occupant  and  the  ultimate 
superior,  and  at  each  settlement  there  would  have  to  be  deduction 
made  of  the  local  rates.  If  these  were  imposed  by  one  authority, 
and  were  a  well  known  and  easily  calculated  sum — like  the 
income  tax — there  would  be  no  great  trouble.  But  there  may 
be  three  or  four  different  taxing  authorities — burghal,  parochial, 
county,  water — and  the  rates  may  be  expressed  in  fractions  of 
a  penny,  say,  as  in  Lanarkshire  County  rates,  the  xIxf*^^  ;  and 

Digitized  by  CjOOQIC 


1892.]  THE  TAXATION  OF  LAND  VALUES.  113 

if  to  this  be  added  the  fact  that  in  a  good  many  districts  of 
England  the  rates  are  collected  quarterly  it  will  be  at  once 
apparent  that  the  settlement  of  these  termly  payments  would 
be  a  much  more  arduous  task  than  at  present.  All  this  trouble 
of  course  means  increased  expense,  which  must  be  borne  by 
some  one. 

Even  with  our  present  system  we  have  occasionally  disputes 
as  to  matters  of  valuation,  but  these  are  almost  wholly  confined 
to  cases  where  no  standard  of  letting  value  is  obtainable.  In 
the  ordinary  case  of  landlord  and  tenant,  and  with  the  free  play 
of  their  opposing  interests,  valuation  based  on  rental  is  exact  and 
^ves  no  trouble.  But  imagine  the  endless  disputes  that  would 
arise  were  each  tenement  to  be  separately  valued  in  respect  of  the 
land  and  of  the  buildings.  There  would  be  not  only  the  diflBculty 
of  the  valuation  itself  but  the  conflict  of  interests  between  the 
different  parties  interested  as  to  the  respective  proportions  of 
land  and  building  value.  Under  the  present  system  the  full 
return  is  got  by  the  taxing  authority  from  the  most  reliable  of 
data,  given  by  the  free  play  of  the  law  of  supply  and  demand, 
namely,  the  rent  agreed  to  be  paid  on  the  one  hand  and  accepted 
on  the  other ;  and  it  Ls  immaterial  what  portion  arises  from  the 
use  of  the  land  and  what  from  the  use  of  the  buildings.  By 
the  proposed  system  the  taxing  authority  would  not  assess  on  a 
larger  rental  except  to  the  extent  the  rental  might  be  increased 
by  the  addition  that  would  follow  from  the  tenant  paying  as 
rent  what  he  had  previously  paid  as  taxes,  that  is,  the  propor- 
tion— or  the  whole,  should  the  case  be  so,  as  in  England — of  the 
taxes  that  had,  under  the  previous  system,  fallen  on  the  tenant. 
That  would  be  to  tax  upon  taxes.  In  fact,  it  may  with  fairness 
be  said  that  the  two  elements  of  land  and  building  are  in- 
separable, that  the  two  make  an  undivided  whole,  and  that 
they,  as  it  were,  form  a  new  substance  by  their  fusion  not 
resolvable  into  the  original  elements.  Land,  in  other  words, 
cannot  be  separated  from  the  use  to  which  it  is  put;  and 
the  practical  test  is  to  be  foimd  in  the  application  of  the 
rule.  Take  almost  any  street  and  you  will  hardly  find  two 
tenements  rented  alike;  on  one  plot  may  be  a  dwelling-house 
and  on  the  next  a  lai*ge  block  of  offices,  the  one  yielding 
ten  times  the  rental  of  the  other.  If,  as  this  plan  proposes,  you 
regard  as  inherent  in  the  ground  all  the  rental  other  than  is 
necessary  to  yield  a  fair  return  on  the  capital  employed  in  the 
building  erected,  you  may  get  the  most  extraordinary  results. 
By  such  a  method  the  one  plot  may  turn  out  three,  four,  or  five 
times  more  valuable  than  the  other,  andjvhich  is  to  give  the  i-ule 
for  the  higher  rate  of  the  land  tax  ?   The  assessor  would.of  course 
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say  the  dearer  priced  ground,  but  for  what  distance  is  that  rule  to 
apply  ?  Even  in  a  street  of  some  length  there  may  be  room  for 
only  one  block  of  offices.  If  the  attempt  were  to  be  made  to  turn 
all  the  plots  to  such  use,  the  result  would  almost  certainly  be  that 
the  large  portion  would  remain  unoccupied.  And  is  the  man 
with  the  house  to  be  forced  to  tear  it  down  or  suffer  ruinous 
taxation  ?  It  may  indeed  be  that,  applying  the  rule,  the  rent  is 
under  the  land  value ;  that  the  house,  according  to  this  dictum,  is 
an  obstruction.  But  what  if  the  owner  has  no  capital  to  improve 
the  ground  ?  He  must  perforce  sell  the  house  at  what  price  he 
can  obtain.  It  is  said  that  there  would  be  no  difficulty  in  a 
skilled  assessor  fixing  the  proportion  of  return  due  to  the  ground 
and  that  due  to  the  buildings ;  but,  in  my  opinion,  there  is  hardly 
any  subject  more  debateable.  Once  you  go  outside  the  safe  rule 
of  rental  you  are  lost  and  get  into  a  perfect  maze  of  hypothetical 
circumstances ;  and  this  is  of  coufse  equally  true  of  unbuilt-on 
plots. 

It  may  be  asked  why  bondholders  or  mortgagees  should  not 
also  bear  their  share  of  the  proposed  taxation,  and  many  think 
that  that  is  the  logical  outcome  of  the  proposal.  And  mortgagees 
are  certainly  to  this  extent  interested  that  the  margin  of  their 
security  would  be  considerably  lessened  were  a  new  tax  of  such 
amount  put  upon  the  subjects  of  their  security — mortgagees, 
especially,  over  feu-duties  or  ground  annuals,  where  there  would 
not  be  the  prospect  of  the  balance  being  redressed  by  the  re-adjust- 
ment of  the  relations.  It  is  replied  that  the  interests  of  the 
bondholder  and  the  superior  in  the  land  difier  in  that  the  one  is 
temporary  and  the  other  permanent;  that  the  bondholder's 
relationship  to  the  borrower  is  simply  that  of  a  lender  of  money, 
and  that  the  landed  security  is  merely  ancillary  to  the  main 
obligation,  that  of  the  personal  bond  for  repayment,  as  it  might 
in  another  case  be  the  security  of  a  ship  or  letters  patent.  No 
doubt  this  is  true,  and,  in  any  case,  the  inclusion  of  the  l)ondholder 
within  the  scope  of  the  scheme  would  simply  lead  to  the  calling 
up  of  bonds  or  the  increase  of  the  interest  to  such  an  extent  as 
would  place  him  on  the  same  level  as  before,  or  as  he  could 
obtain  from  other  investments  of  like  standing.  But  does  time 
make  an  essential  difference  in  relationship  between  feu-duty  and 
mortgage  ?  I  think  not.  To  all  practical  intents  the  superior  or 
owner  of  the  ground  annual  is  with  us  in  Scotland  virtually  a  first 
bondholder.  He  has  in  the  one  case  by  force  of  law  and  in  the 
other  by  general  convention  a  right  to  re-enter  in  certain  even- 
tualities— I  refer  to  the  right  of  irritancy  ob  non  soltUuvi 
canonevi — but  this  is  no  more  in  practice  than  a  right  of  enforce- 
ment of  the  contract  and  is  pai*alleled  by  analogous  rights  on  the 
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pari  of  the  bondholder,  and  is  entirely  different  from  the  right  of 
reversion  competent  to  the  English  landowner  at  the  expiry  of  a 
lease.  And  doubtless  this  would  be  seen,  were  the  new  scheme 
passed  into  law,  in  the  constitution  of  new  relationships  with 
regard  to  vacant  ground.  Almost  certainly,  the  landowner  would 
make  it  a  condition  that  his  interest  should  be  paid  out  and  out. 
He  would  &sk  himself  why,  instead  of  getting  a  present  payment 
and  investing  his  money  in  safe  quarters,  he  should  (were  he  to 
adopt  the  alternative  method)  take  the  risk  of  unknown  taxation 
in  respect  of  a  subject  in  which  he  no  longer  retained  an  interest 
and  from  whose  future  prosperity  he  secured  no  benefit.  The 
result  would  likely  be  that  companies  would  be  formed  to  advance 
loans  on  the  land  value;  but  as  there  would  be  no  rental-producing 
security,  and  they  would  need  a  margin  of  value  above  the  amount 
of  their  loan,  building  would  be  carried  on  under  more  disadvan- 
tageous auspices  than  at  present  obtain,  of  course  to  the  detriment 
of  the  trade,  and  naturally,  therefore,  as  in  the  case  of  all  other 
interferences  with  industry,  with  the  result  of  increase  of  price  in 
the  article  produced.  And  even  with  regard  to  constituted  ground 
burdens,  the  probability  is  that  they  would  escape  the  meshes  of 
the  tax-gatherer's  net  by  the  simple  expedient  of  being,  by 
agreement  between  superior  and  feuar,  converted  into  first  bonds. 
That  would  of  course  mean  expense,  especially  if  the  consent  of 
existing  bondholders  had  to  be  got,  but  the  difficulties  would  be 
(»sily  surmountable,  and  in  any  case  the  expense  would  be  a 
bagatelle  as  compared  with  the  incidence  of  the  proposed  tax. 


Hot^s  from  (gbinlmrg^. 

Parliament  House,  30th  Marchy  1892, 
One  need  hardly  tell  lawyers  that  the  bulk  of  the  legal  work  of 
each  year  is  done  in  the  winter  session.  For  one  thing,  it  is 
twice  as  long  as  the  summer  session.  Influenced  somewhat 
by  climatic  conditions,  a  more  sincere  disposition  prevails  to 
get  through  with  work  in  the  long  uninteresting  days  of 
December  and  January  than  in  the  sunny  hours  of  June. 
For  all  that,  the  past  winter  session  contrasted  admirably 
with  its  ten  predecessors  in  the  amount  ax^complished.  It  was 
ondoubtedly  an  exceptional  session  in  this  particular  as  well 
as  in  others. 

You  will  remember  that,  in  the  course  of  the  preceding 
summer,  the  solicitors,  no  doubt  actuated  by  good  motives  and 
set  agoing  by  some  thoroughly  practical  members,  applied  the 
thong  to  the  judicial  establishment,  finding  fault  with  certain 
delays  that  had  taken  place  at  one  or  two  bars,  aud  generally 
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scolding  as  vociferously  as  the  legal  journals  did  in  1857  and  1867. 
The  Second  Division,  which  had  probably  least  occasion  to, 
seemed  to  take  the  matter  much  to  heart,  and  put  on  such 
pressure  in  the  disposal  of  their  business  that  little  was  left 
for  them  to  do  in  the  early  part  of  the  winter.  Indeed,  for  a 
time  the  proposal  was  gravely  discussed  that  two  judges  should 
be  transferred  from  the  Divisions  to  the  various  proofs  which 
had  been  fixed  by  Outer  House  judges.  That  proposal  came  to 
nothing,  but  for  a  time  at  least  an  expedient  oi  the  kind  would 
not  have  been  superfluous.  The  Outer  House  has  been  remark- 
ably well  occupied.  I  cannot  say  that  there  is  any  great  increase 
in  the  mere  number  of  cases,  but  it  is  abimdantly  manifest  that 
the  class  of  work  has  improved,  and  the  hard  fate  which  befell 
pursuers  at  the  recent  sittings  may  tend  still  further  to  raise  the 
standard  of  litigation. 

In  the  course  of  the  session  a  round  dozen  of  cases  were  at 
proof  for  a  week.     They  included  one  or  two  shipping  cases,  a 

Sowder-making  case,  a  patent,  the  Houston  slander,  the  Hannay 
ivorce,  and  the  CriefF  poisoning  case.  Hearings  lasted  for  several 
days  in  the  Menzies  case,  which  of  course  is  going  to  the  Lords, 
the  Strichen  affiliation,  the  Sutherland  disentail,  and  a  good  few 
others.  In  short,  the  session  has  been  notable  for  lengtny  cases ; 
and,  appropriately  enough,  a  whole  day  was  occupied  m  ad\nsing 
a  reduction — the  Menzies  case — and  very  nearly  a  day  in  giving 
judgment  in  the  Strichen  scandal. 

The  session  closed  with  the  First  Division  having  44  cases 
still  on  the  roll,  including  3  summar  roll,  24  short  roll,  and  17 
long  roll,  as  compared  with  53  cases  last  year,  made  up  as 
follows: — Summar  roll,  11;  short  roll,  23;  and  long  roll,  19. 
The  Second  Division  closed  the  session  with  60  cases,  including 
4  summar  roll,  12  short  roll,  and  34  long  roll,  as  against  69  last 
year,  consisting  of  9  summar  roll,  32  short  roll,  and  28  long  roll. 
The  trials  for  the  sittings  at  first  presented  a  brave  show,  but 
when  Monday  of  last  week  dawned  there  was  a  sadly  attenuated 
list  to  go  through.  As  the  day  wore  on  a  general  collapse  took 
place.  The  only  case  of  substance  was  from  Rothesay,  and  in  it 
the  ma^strates  of  that  popular  resort  fought  very  .keenly  to 
escape  liability  for  leaving  so  much  of  their  pier  and  promenade 
unguarded.  It  has  unquestionably  struck  visitors  to  Rothesay 
that  the  authorities  invited  disaster  and  litigation  by  the  want 
of  fencing,  and  the  wonder  is  that  no  accident  of  the  nature 
investigated  did  not  occur  years  ago.  But  the  jury,  giving  their 
sanction  to  the  bold  and  adroit  defence  of  Mr.  Asher,  who  led  for 
them,  acquitted  the  magistrates.  They  were  fortunate.  They 
had  clearly  a  worse  case  than  the  other  defenders  at  the 
sittings.  The  judgments  for  other  defenders  were  in  great  measure 
anticipated,  and  caused  sui-prise  to  no  one.  The  only  exception 
to  the  fate  which  overtook  pursuers  was  the  case  of  an  old  carter 
who  got  £150  for  being  run  down.  It  is  noticeable,  by  the  way, 
that  employers'  liability  cases  have  for  some  time  been  on  the 
wane. 

Some  talk  has  occurred  with  reference  to  the  distribution  of 
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business  under  the  present  system.  The  litigant  has  the  option 
of  calling  his  case  before  the  judge  and  Division  where,  rightly 
or  wrongly,  he  believes  he  will  get  best  law  or  best  justice. 
Where  tnere  are  two  Divisions  and  five  Ordinaries  it  is  clear 
there  must  be  diversity  of  gifts,  and  the  principle  of  choice 
which  has  been  dear  to  the  litigant  and  his  agent,  and  jealously 
guarded  by  them  during  the  present  century,  gives  him  a  pre- 
rogative which  he  will  not  relinquish  without  so*ne  opposition. 
The  evil  is  that  some  judges  have  to  do  a  great  deal  more  for 
their  money  than  others,  or,  if  a  transfer  takes  place,  the  end 
and  aim  of  your  choice  is  defeated.  But  on  the  whole  the  system 
works  well  enough,  and  none  better  has  ever  been  suggested.  A 
somewhat  crude  proposal  has  been  formulated  to  the  effect  that 
a  boxing-clerk  should  receive  the  cases  as  they  are  called  and 
allocate  them  to  the  judges  and  the  Divisions  in  rotation.  Agents 
might  as  well  be  expected  to  adopt  a  system  of  rotation  in  feeing 
counsel.  Rotation  would  as  reculily  lead  to  congestion  in  par- 
ticular courts  as  the  principle  of  choice,  and  we  should  in  that 
case  have  to  resort,  just  aa  at  present,  to  the  powers  of  the  Lord 
President. 

The  session  was  a  critical  one  as  regards  the  constitution  of 
the  Court  There  were  several  new  occupants  of  the  bench  who 
had  to  be  tested,  and  one  records  with  satisfaction  the  good  im- 
pression produced  by  a  reconstituted  judicial  hierarchy.  The  First 
Division  retains  that  measure  of  popular  favour  which  has  been 
accorded  to  it  for  so  many  years,  and  which  as  far  back  as  the 
fifties  provoked  the  question  of  a  certain  senator  to  his  clerk, 
"  How  is  it,  Mr.  Warpen,  that  so  many  cases  go  across  the  way?" 
"  Well,  my  lord,"  said  the  clerk,  "  I  can  hardly  say.  But  it's 
"  a  great  matter  to  have  popular  clerks ;  and  if  we  had  popular 
"  clerks,  maybe  mair  cases  would  come  our  way." 

Mr.  David  Dundas  (1876)  has  resigned  his  appointment  as 
Advocate-Depute,  owing,  it  is  understood,  to  pressure  of  other 
business  and  not  over-robust  health.  His  brethren  universally 
regret  that  the  latter  reason  should  exist,  for  few  men  are  more 
popular  than  Mr.  Dundas,  and  fewer  still  deserve  popularity 
more.  Kindly,  warm-hearted,  and  unobtrusive,  Mr.  Dundas  has 
acute  mental  powers,  and  where  the  temptation  to  indolence  was 
great,  he  earned  a  repute  for  care  and  thoroughness  in  his  work 
which  many  brethren  may  envy  as  well  as  emulate. 

Mr.  Charles  S.  Dickson  (1877),  another  popular  member  of 
the  party,  has  been  made  senior  depute.  It  is  understood  that 
this  appointment  has  been  made  with  the  view  of  giving  Mr. 
Dickson  some  experience  in  a  department  over  which  it  is  not 
by  any  means  unlikely  he  may  yet  preside,  and  that,  when  this 
purpose  is  served,  his  large  practice  may  compel  him  to  let  it  be 
tilled  by  somebody  else.  Be  that  as  it  may,  Mr.  Dickson  has  the 
warm  wishes  of  Parliament  House  in  entering  the  Crown  Office. 
Since  he  was  called  in  1877,  his  career  has  been  one  of  unbroken  and 
deserved  prosperity.  His  experience  is  unequalled  by  that  of  any 
man  of  his  standing.     He  possesses  a  technical  skill  paralleled 
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by  very  few ;  and  his  person«J  qualities  make  him  a  pleasure  to 
his  friends  and  a  credit  to  the  House. 

Mr.  C.  N.  Johnston  has  been  promoted  to  the  deputeship 
vacated  by  Mr.  Duncan  Robertson,  the  new  Sheriff-Substitute 
at  Aberdeen.  Mr.  Johnston,  though  he  is  known  to  possess 
wide  and  siccurate  powers  as  a  lawyer,  has  won  his  spurs  mainly 
on  the  political  field,  wherfi  he  is  well  known  and  as  much 
respected  as  in  Parliament  House.  He  has  had  fully  ten  years' 
experience  at  the  bar.  Almost  as  soon  as  he  had  passed  he 
was  enrolled  by  the  late  Lord  Advocate  as  one  of  his  most 
promising  ensigns.     That  propnise  has  not  been  belied,  for  few 

Solitical  speakers  are  more  daring,  honest,  or  effective  than  Mr. 
ohnston ;  and  one  has  little  compunction,  and  certainly  no  risk, 
in  predicting  that  he  has  not  yet  ended  his  career  in  this  domain. 
Mr.  Johnston,  unlike  Mr.  Dundas  or  Mr.  Dickson,  is  known  as  a 
humorist,  and  occasionally  indulges  this  vein  in  an  eccentric  but 
entirely  enjoyable  fashion  without  being  either  so  broad  as  a 
buffoon  or  so  refined  as  a  wit.  Indeed,  so  versatile  is  he  that  he 
has  grown  some  pretty  flowers  in  the  garden  of  literature.  For 
a  time  he  was  joint  editor  of  your  defunct  contemporary,  the 
"  J.  J.,"  but  he  wisely  took  care  to  be  absent  at  the  death.  With 
Mr.  Dickson,  Mr.  Maconochie,  Mr.  Ferguson,  and  Mr.  Johnston, 
the  Crown  Office  is  very  well  equipped  in  the  matter  of  deputes. 
The  mention  of  Mr.  Robertson  reminds  one  of  the  tenacity  of 
purpose  with  which  the  Inland  Revenue  officials  have  assailed 
Mr.  Grierson's  appointment.  Probably  no  better  man  could  have 
been  selected  on  the  score  of  fitness  or  experience  even  from 
among  the  general  body  of  solicitors;  yet  we  have  a  question 
addressed  to  the  Government  in  Parliament  on  the  footing  that 
Mr.  Grierson  has  not  been  in  practice  while  he  has  been  on  the 
bench !  I  am  told  that  this  question  was  not  in  reality  a  civil 
servant's  question  at  all,  but  one  at  the  instance  of  gentlemen 
who  must  know  that  no  experience  was  better  fitted  than  Mr. 
Grierson's  had  been  to  make  the  appointee  a  good  solicitor  than 
that  which  Mr.  Grierson  has  had.  They  must  also  know  that 
this  post  was  in  use  to  be  held  by  members  of  the  bar. 

The  Council  of  the  Society  of  S.S.C.*s  has  prepared  a  report  on 
the  bill  to  enable  solicitors  of  the  High  Court  to  act  as  county 
magisti^tes.  The  bill  is  intended  to  amend  the  law  which 
declares  that  attorneys  and  solicitors  in  practice  shall  be  in- 
capable of  becoming  or  being  justices  of  the  peace  for  counties 
in  which  they  practise  or  carry  on  the  profession  or  business 
of  a  solicitor,  and  proposes  to  repeal  the  Acts  by  which  the 
disability  is  created.  It  is,  however,  provided  that  no  solicitor 
by  himself,  or  any  partner,  shall  be  entitled  to  practise  before 
any  bench  of  magistrates  of  which  he  is  a  member.  The  dis- 
qualification referred  to  was  enacted  in  1825.  It  is  so  sweeping 
as  to  leave  very  few  solicitors  unaffected  by  it.  The  bill  would 
require  to  be  amended  so  that  its  scope  would  clearly  abrogate 
section  27  of  6  Geo.  IV.  cap.  48,  and  section  4  of  19  &  20  Vict, 
cap.  48.  This  reform  may  be  a  necessary  or  expedient  one,  but 
it  has  often  struck  me  that  a  much  more  needful  reform  is  the 
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abolition  of  the  judicial  functions  of  justices  and  untrained 
magistrates.  It  is  not  generally  known — because  no  one  cares, 
and  cases  are  too  insignificant  to  merit  more  than  a  line  or  two 
in  the  local  papers — that  grave  acts  of  injustice  are  weekly 
perpetrated  in  the  name  of  justice  by  lay  magistrates  in  town 
and  country  through  their  ignorance  of  the  commonest  principles 
of  law  and  evidence.  It  is  an  absurdity  in  a  civilised  society 
that  lairds  and  moneyed  merchants  should  be  deemed  qualified, 
without  even  a  rudimentary  training,  to  discharge  the  most 
sacred  of  all  public  functions. 

There  are  in  Parliament  House,  as  elsewhere,  indications  that 
the  general  election  is  not  far  distant,  and  accordingly  both 
parties  are  setting  their  house  in  order.  One  feature  of  the 
coming  contest  wul  be  the  number  of  Parliament  House  men 
engaged  as  active  contestants  for  honours.  The  present  and  past 
heaids  of  law  will  doubtless  be  returned.  But  we  have  the 
promise  of  an  interesting  candidature  on  the  part  of  several 
others  of  our  best  men.  It  is  some  time  since  we  knew  that 
Mr.  Dickson  would  assail  the  Kilmarnock  Burghs,  Mr.  W.  C.  Smith 
Dundee,  and  Mr.  Shaw  the  Border  Burghs ;  and  now  we  have  it 
announced  that  Mr.  Ure  is  to  break  a  lance  with  Sir  Donald 
Currie  in  West  Perthshire.  When  Mr.  Shaw  essayed  to  take  the 
place  of  Mr.  R.  L.  Brown,  there  was  some  curiosity  in  Parliament 
House  to  know  whether  there  were  to  be  any  more  aspirants  for 
the  blue  ribbon  of  our  order  on  the  Radical  side.  At  last  one 
other  has  been  found  in  Mr.  Ure.  Sir  Donald  may  very  properly 
set  about  the  work  of  beating  him  ofi:  He  will  find  it  somewhat 
difficult  to  do.  Nor  will  Mr.  Ure  be  the  last  of  his  creed  to  put  on 
spurs.  There  are  others  looking  about  them  for  an  opportunity 
to  join  in  the  fray.  One  is  charmed  at  the  prospect.  It  has  been 
the  lament  of  the  patriotic  that  our  seats  have  got  into  the  hands 
of  London  barristers  and  retired  idiots,  and  that  we  are  a  pack 
of  cowards  in  Parliament  House.  The  lament  and  reproach  will 
be  displaced  in  the  near  future,  when  a  team  of  six  or  ten  Scots 
lawyers  will  at  Westminster  sustain  the  renown  of  the  Faculty. 

Permit  me  a  word  to  say  that  the  engraving  of  "  The  Bench 
and  Bar "  has  had  a  wonderful  reception  amongst  lawyers,  and 
that  the  portrait  of  the  Dean,  published  by  Mr.  Menzies  of 
Glasgow,  has  also,  as  it  deserves,  had  a  good  circulation  amongst 
many  admirers.  

'^ottB  from  "^ontion. 

The  Temple,  29th  March,  1892. 
The  proceedings  of  the  Council  of  Judges,  who  are  popularly 
supposed  to  be  sitting  and  considering  the  revision  of  legal 
procedure,  continue  to  be,  like  the  birth  of  Mr.  Jeames  Yellow- 
plush,  "  wropped  up  in  a  mistry."  No  report  has  yet  reached  the 
outside  world  of  what  has  been  going  on  in  the  secret  chambers 
where  the  processes  are  no  doubt  at  full  work  by  which  a  new 
creation  is  to  spring  from  chaos.     Contributions  have  been  made 
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from  outside  private  individuals  and  from  representative  bodies 
of  the  profession,  such  as  the  Incorporated  Law  Society  and  the 
Bar  Committee,  but  the  silence  from  the  other  side  has  been 
unbroken.  The  mystery  has  even  been  increased  by  an  enig- 
matic utterance  of  Lord  Coleridge  at  the  Carlisle  Assizes.  It 
might  have  been  thought  that  the  topics  contained  in  the  Chief- 
Justice's  letter,  and  those  omitted  therefrom,  but  canvassed  freely 
for  many  months  and  even  years,  comprised  the  entire  subject- 
matter  which  could  engage  the  attention  of  the  judges.  There 
has  certainly  been  no  secrecy  about  them ;  but  Lord  Coleridge 
seems  to  hint  at  some  undreamed-of  proposals  now  before  the 
Council  which  it  is  not  advisable  at  present,  he  says,  to  make 
known.  What  can  they  be  ?  With  rumours  only  going  about, 
no  answer  can  yet  be  given.  It  is  only  a  rumour  that,  while 
there  are  differences  amongst  the  judges,  there  is  unanimity  upon 
important  matters  upon  which  action  will  be  taken  in  a  short 
period.  But  we  must  not  hurry  the  Council.  We  shall  at  least 
have  to  wait  till  most  of  its  members  come  back  from  holding 
the  Assizes.  They  have  now  been  absent  some  three  weeks,  and 
it  will  be  nearly  Blaster  before  they  return;  and  they  cannot 
have  been  doins  much  during  the  present  month  to  advance  the 
cause  about  which  they  are  so  zealous  that  Lord  Coleridge 
informed  the  Grand  Jurors  at  Carlisle  they  had  sat  four  days 
a  week  all  this  year  in  addition  to  their  regular  duties.  Fancy 
our  judges  sitting  ten  days  a  week  !  And  yet  the  Eight  Hours 
Bill  has  been  rejected !  But  they  cannot  have  been  doing  this 
during  the  Assizes,  and  it  is  a  further  relief  to  know  that  by  the 
time  they  arrive  in  town  the  Easter  vsbcation  will  have  com- 
menced, and  that  this  prodigious  wear  and  tear  will  have  a 
cessation  until  the  middle  of  April. 

An  important  item  for  the  consideration  of  Lord  Coleridge's 
colleagues  should  be  a  return  showing  the  number  of  days  the 
judges  of  the  Queen's  Bench  Division  were  absent  from  London 
on  the  business  of  the  Assizes  held  in  1891,  and  stating  the 
amounts  paid  to  them  and  the  circuit  officers  for  allowance  and 
expenses.  From  this  it  appears  that  1239  days  were  spent  in  the 
country  by  the  judges.  Their  own  allowances  at  £7  10s.  a  day 
came  to  £9292  10s.  With  the  addition  of  £173  4s.  6d.  for 
railway  fares  to  them,  and  £278  12s.  9d.  for  their  clerks'  railway 
and  cab  fares,  £2583  to  the  judges'  marshals  and  £4140  16s.  to 
the  clerks  of  assize,  we  have  a  total  of  £16,468  Is.  6d.,  so  that 
we  lose  the  equivalent  of  four  judges'  services  during  the  year 
for  London,  and  we  almost  spend  their  salaries  in  taking  them 
and  their  cumbrous  retinues  about  the  country.  We  could  trans- 
plant, therefore,  four  judges  to  provincial  centres,  be  no  worse  off 
m  London,  and  save  a  good  part  of  £16,000  a  year  if  the  migra- 
tions of  the  Queen's  Bench  Division  were  piit  an  end  to. 

The  solicitors  are  on  the  qui  vive  in  regard  to  the  Public 
Trustee  Bill.  They  are  determined  to  do  all  that  lies  in  their 
power  to   prevent  its  re-introduction  this  session.  ai|[^Jif^\t|^ 
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introduced,  to  secure  its  defeat  or  the  removal  of  its,  to  them, 
more  obnoxious  features.  The  Council  of  the  Incorporated 
Law  Society  has  had  conferences  in  London  with  representa- 
tives of  the  country  law  societies,  and  it  is  expected  that  the 
Council  will  act  as  the  mouthpiece  of  the  decided  opinion  against 
the  Bill.  The  Birmingham  Law  Society,  one  of  the  most  impor- 
tant, has  fairly  formulated  this  opinion  in  the  unanimous  resolu- 
tion, "That  the  suggested  appointment  of  a  public  trustee  is 
"  uncalled  for  and  undesirable."  This  will  make  it  clear  to  the 
Council  that  its  constituency  desires  no  tampering  with  the 
unclean  thing,  and  enable  it  to  resist  the  insidious  proposal  of 
the  Attorney  General  that  the  Society  should  prepare  a  Bill 
themselves  on  the  subject.  The  answer  to  this  may  be  expected 
to  be  that  of  a  member  of  the  Birmingham  Society,  who  said,  in 
reference  to  this  proposal,  that  it  was  no  business  of  the  Incor- 
porated Law  Society  to  draw  up  a  Bill  which  would  damage  the 
interests  of  its  members  and  their  clients.  Moreover,  the  Council 
ha  already  put  it  on  record  that  the  result  of  the  establishment 
of  a  public  trustee  would  probably  be  to  repeat  the  experience  of 
the  Law  Registry,  and  set  up  an  expensive  official  depart- 
ment "  which  might  then  seek  to  justify  its  own  existence  by 
"  extension  of  its  jurisdiction."  That  must  be  the  reply  of  the 
Council  to  any  invitation  of  the  kind  addressed  to  it  by  the 
Attorney  General.  Their  objection  is  on  principle  to  the  increase 
of  officialism,  which  has  been  the  object  of  the  profession's  most 
strenuous  resistance  in  the  case  of  several  recent  legislative 
experiments  for  which  their  assistance  has  been  sought.  The 
feeling  on  this  matter  appears  rather  amusingly  in  an  editorial 
note  in  the  solicitor's  organ.  The  Solicitor's  Joumal.  A  corre- 
spondent writes  asking  a  question  which,  by  the  way,  is  likely  to 
be  asked  with  greater  emphasis  as  we  become  more  alive  to  legal 
and  political  anomalies.  This  is,  why  in  these  days  the  Lord 
Chancellor  seems  to  become  less  and  less  of  a  judicial  officer,  and 
why  he  is  so  seldom  in  his  Court,  as  used  to  be  the  case  with  the 
old-time  Chancellors  ?  In  reply,  the  editor,  Scotico  more,  asks, 
does  not  our  esteemed  cori'espondent  forget  that  now-a-days  the 
chief  functions  of  the  Lord  Chancellor  are  to  frame  and  attempt 
to  pass  measures  designed  to  create  gigantic  public  offices  to  do 
business  hitherto  done  by  solicitors,  and  to  attach  to  himself  that 
power  of  legislating  by  rule,  which  in  1883  an  eminent  member 
of  Parliament,  by  name  Sir  Hardinge  GifFard,  most  properly 
denounced  in  the  House  of  Commons  as  being  a  "  silent  and 
"secret  mode  of  altering  the  law"? 

The  Sheffield  Law  Society  has  drawn  up  in  a  very  careful 
manner  the  objections  to  the  Bill,  and  has  taken  pains  to  have 
them  brought  before  all  the  law  societies  of  the  country.  They 
seem  to  have  captured  already  such  eminent  commercial  members 
of  Parliament  as  Mr.  Mundella  and  Sir  John  Lubbock,  and  if 
other  societies  are  as  successful,  the  Bill  will  not  have  much 
chance  of  life  during  this  session.  In  addition  to  the  general 
objections  made  against  it,  the  Sheffield  Society  puts  clearly 
several  eflTects  of  it  which  I  do  not  remember  to  have^een  stated 
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so  particularly  elsewhere.  Upon  the  question  of  cost,  for 
example,  the  statement  is  made  that  if  the  commission  charged 
on  the  administration  of  an  estate  in  bankruptcy  affords  any 
guide  to  the  administration  of  an  estate  by  the  public  trustee, 
the  amount  will  be  very  heavy  and  out  of  all  comparison  with 
the  present  cost  of  administering  trust  estates,  and  the  bene- 
ficiaries will  suffer  accordingly.  Other  considerations  affecting 
the  public  interests  at  large  are  also  dwelt  upon, — for  example, 
the  withdrawal  from  the  provinces  and  the  accumulation  in 
London  in  the  hands  of  a  public  official  of  vast  sums  of  money, — 
a  state  of  things  detrimental  to  commerce  and  business,  and 
financially  unsound.  Moreover,  owners  of  property  will  sufier, 
trust  funds  being  no  longer  available  for  loans  on  their  estates ; 
there  would  be  a  probable  rise  in  the  rate  of  interest,  and  the 
expense  and  difficulty  in  the  negotiation  of  mortgages  greatly 
increased.  If  to  this  be  added  the  diminution  in  the  income  of 
trust  estates,  there  being  a  special  hardship  in  the  case  of  small 
estates,  through  the  natural  tendency  of  a  public  trustee  to  i*esort 
to  consols  which  before  long  will  pay  only  £2  10s.  per  cent,  we 
have  evidently  a  series  of  arguments  which  will  enable  the 
profession  to  answer  the  taunts  of  its  enemies  if  it  is  charged 
with  a  desire  to  conserve  its  professional  privileges. 

There  is  not  much  to  be  said  in  the  case  of  Mrs.  Osborne 
which  has  not  already  been  said  again  and  again  in  the  papers. 
When  it  was  known  that  Mr,  Justice  A.  L.  Smith  was  to  preside 
at  the  trial,  it  was  felt  by  those  who  arc  acquainted  with  that 
judge's  shrewdness,  hard-headedness,  and  general  temperament, 
wholly  opposite,  as  it  is,  to  that  of  the  emotional  and  falsely 
sentimental  section  of  the  public  who  are  for  ever  spending  their 
vital  forces  in  misdirected  philanthropy,  that  the  scales  of  justice 
could  not  be  in  surer  hands.  But  this  perfect  confidence  in  the 
judge  has  its  other  side  in  the  condemnation  of  the  mingled 
sharp  practice  and  bungling  which  characterised  the  preliminary 
proceedings.  With  the  reasonable  protest  raised  in  the  lay 
papers  against  the  manner  in  which  the  Treasury  discharged 
its  duties  the  profession  has  sympathised,  and  the  Law  Times,  in 
an  article  on  the  general  unsatisfactory  working  of  the  Solicitor 
to  the  Treasury's  office,  says  the  case  of  Osborne  v.  Hargreave 
will  have  served  one  useful  purpose  at  least  if  it  forms  a  peg  for' 
the  public  indignation  which  has  long  been  gathering  against  it. 
The  "  progressionists  "  themselves  on  the  London  County  Council 
could  not  put  more  strongly  the  case  against  the  divided  juris- 
diction of  the  general  police  administration  and  that  of  the  Citv 
than  is  done  in  the  severe  remarks  upon  the  manner  in  which 
Mrs.  Osborne  and  other  criminals  have  been  allowed,  in  spite  of 
their  notorious  offences,  to  escape  from  the  country  through  the 
want  of  co-operation  and  good  understanding  between  the 
Treasury  and  Scotland  Yard.  The  Solicitor  to  the  Treasury 
is  both  the  Queen's  Proctor  under  the  Matrimonial  Causes 
Acts  and  the  Director  of  Public  Prosecutions.  Of  his  short- 
comings in  the  latter  capacity  we  are  always  hearing.  As 
Queen's  Proctor,  says  the  article,  his  arm  is  none  too  long,  and 
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generally  he  is  a  pupil  who  has  learned  only  too  well  the 
Christian  precept  of  forgiveness  of  his  enemies. 

What  a  splendid  subject  for  a  lecture  is  the  one  chosen  by 
Mr.  Lockwood,  Q.C.,  and  which  he  delivered  at  York  recently, 
"  The  Law  and  the  Lawyers  of  Pickwick"!  Mr.  Lock  wood  spoke 
as  though  that  was  his  first  experience  of  the  lecture  platform. 
K  so,  he  had  a  happy  inspiration  when  it  occurred  to  him  to  go 
to  what  he  termed  the  very  wonderful  book  of  "  Pickwick." 
Lawyers  are  rather  in  demand  as  lecturers,  and  they  are  not 
usoally  disinclined  to  display  their  talents  upon  the  platform  for 
one  amongst  many  reasons  that  it  forms  a  by-no-means-to-be 
despised  mode  of  doing  a  little  reputable  advertising  in  these 
days  when  candidature  for  Parliament  and  County  Councils 
appears  to  be  rather  suspected  by  constituents  if  we  may  judge 
from  the  recent  experience  of  our  legal  brethren  at  the  London 
county  elections.  Yet,  of  the  many  lectures  I  have  known 
delivered  by  lawyers,  I  do  not  remember  ever  having  heard  one 
on  such  an  appropriate  topic  as  Dickens'  lawyer  characters. 
This  is  the  stranger  when  one  recalls  how  frequently  the  legal 
allusions  in  Shakespeare,  and  the  trial  scene  in  the  ''  Merchant  of 
"  Venice  "  particularly,  have  been  utilised  by  the  lawyer  lecturer 
and  essapst  up  to  the  point  of  being  hackneyed.  Now  Mr. 
Lockwood  has  broken  this  new  ground  he  will  probably  have 
many  imitators,  but  not  all  are  so  fitted  both  as  lawyer  and 
humorist  as  he  for  discussing  the  great  novelist's  creations. 
Another  advantage  he  possesses,  too,  is  his  personal  friendship 
with  Mr.  Dickens,  Q.C.,  the  son  of  his  author,  by  whom  he  had 
been  furnished  with  information  more  nearly  at  first  hand  than 
the  lecturer  can  usually  obtain.  One  of  the  things  he  learned, 
which  is  not  generally  known,  was  that  Dickens  at  one  time 
entered  as  a  student  at  the  Middle  Temple  and  ''  went  through  a 
"  portion  of  that  mysterious  process  by  which  men  are  fitted  to 
"  become  barristers,  namely,  by  eating  dinners."  Mr.  Lockwood's 
remarks  as  to  Dickens'  treatment  of  his  lawyer  characters  are 
worth  notice  in  view  of  the  most  usual  objection  made  against 
Dickens,  that  he  is  a  caricaturist  and  not  a  delineator  of  the  real 
human  nature  and  life.  He  says,  "  The  marvel  to  me  as  I  read 
"  this  book  and  find  the  admirable  accuracy  with  which  he  has 
"  described  the  various  characters  is  that  a  young  man,  as  he  was 
"  then — but  twenty-three  years  of  age — should  have  been  able  to 
•'  pourtray,  with  such  truthful  delineation,  clerks,  sheriff-officers, 
"beadles,  policemen,  barristers,  solicitors,  and  judge.  And  yet 
"  in  each  one  of  these  classes  you  find  that  he  takes  his  type  and 
"  deals  with  each  impartially,  always  humorously,  and,  I  venture 
"  to  think,  also  with  marked  instruction  to  ourselves." 

One  of  the  most  amusing  passages  in  the  lecture  dealt  with 
the  conduct  of  the  famous  trial.  "Snubbin,"  says  Mr.  Lockwood, 
"  it  is  clear,  was  no  match  for  Buzfuz.  He  made  a  great  mistake 
"  in  allowing  Phunky  to  cross-examine  Winkle.  It  has  happened," 
said  Mr.  Lockwood,  slily,  "  when  an  important  witness  has  to  be 
"  cross-examined  that  the  leader  has  not  been  in  Court ;  but  this 
"  was  not  the  case  in  this  instance,  inasmuch  as  Serjeant  Snubbin, 

Digitized  by  CjOOQIC 


124  .NOTES  FROM  LONDON.  [Afril 

"  we  are  told,  winked  at  Phunky  to  sit  down."  It  is  noted  that 
at  the  time  of  the  trial  the  parties  to  the  suit  were  not  eligible 
witnesses.  "  Had  they  been,"  said  Mr.  Lockwood,  ''what  material 
"  Buzf uz  had  for  the  cross-examination  of  Pickwick  as  to  credit. 
"  Drunk  at  a  public  dinner  at  Muggleton  after  the  cricket  match; 
"  foimd  drunk  on  the  property  of  Captain  Boldwig  and  wheeled 
"  into  the  pound,  being  rescued  by  force ;  prevented  by  his  own 
"servant  from  assaulting  the  solicitors  for  the  plaintiff;  com- 
"  promising  situation  in  the  bedroom  at  the  Great  White  Horse 
"  at  Ipswich;  bound  over  to  find  bail  in  two  sureties  of  £50  each 
"before  Mr.  Nupkins — all  this,  used  as  Serjeant  Buzfuz  could 
"have  used  it,  would  have  left  Mr.  tick  wick  another  victim  of 
"  cross-examination." 

There  is  one  thing  we  could  have  wished  which  we  do  not 
find  in  the  lecture,  and  that  is  an  identification  of  the  counsel 
engaged  with  the  real  personages  whom  they  no  doubt  repre- 
sented. 


Edinburgh. — Mr.  Charles  Scott  Dickson,  advocate,  has  been 
appointed  senior  Advocate-Depute  for  the  Home  Circuit  in  room  of 
Mr.  David  Dundas  who  has  resigned.  Mr.  Christopher  N.  Johnston, 
advocate,  has  been  appointed  to  the  Deputeship  vacated  by  the  appoint- 
ment of  Mr.  Duncan  Robertson  as  Sheriff-Substitute  at  Aberdeen. 

Mr.  W.  Gray,  M.A.,  LL.B.,  Edin.,  and  Mr.  Robert  Carmichael  Malcolm, 
M.A.,  LL.B.,  E4in.,  have  been  admitted  members  of  the  Faculty  of 
Advocates. 

The  following  have  been  admitted  members  of  the  Society  of 
Writers  to  Her  Majesty's  Signet : — Alexander  Ormiston  Curie,  B.A., 
18  Castle  Street;  David  Francis  Dickson,  18  Castle  Street;  William 
Francis  Finlay,  16  Belgrave  Crescent;  Andrew  Hogg  Glegg,  12 
Blackfoi-d  Road;  James  Edward  Gordon,  34  Chalmers  Street;  and 
Patrick  Charles  Jaokson,  48  Castle  Street. 

Glasgow. — The  businesses  hitherto  carried  on  under  the  firm  of  Kirk 
<fe  Donaldson  (of  w^hich,  since  the  death  of  Mr.  Kirk,  Mr.  James 
Donaldson  has  been  the  sole  partner)  and  Kirklaud  &  Alexander  (of 
which  Mr.  D.  M.  Alexander  and  Mr.  James  Kirkland  are  the  partners) 
have  been  conjoined,  and  will  be  carried  on  henceforth  under  the  firm  of 
Donaldson,  Alexander,  &  Kirkland. 

Mr.  Robert  Kyle,  writer,  Glasgow,  has  assumed  Mr.  Alfred  A.  Hurry, 
M.A.,  B.L.,  LL.B.,  as  a  partner.  The  business  will  be  carried  on  under 
the  firm  of  Kyle  &  Hurry. 

Aberdeen. — Mr.  Alexander  Duffus,  advocate,  has  joined  the  firm  of 
Reid  &  Wilsone,  advocates.  The  firm  in  future  will  be  known  as 
Messrs.  Wilsone  &  Duffus,  advocates. 

Perth. — Mr.  John  Ritchie,  M.A.,  LL.B.,  from  the  office  of  Mr.  W.  J. 
Andrew,  solicitor,  Coatbridge,  and  Mr.  J.  Lyall  Bowie  from  the  office  of 
Messrs.  R.  &  J.  Robertson  &  Dempster,  solicitors,  Perth,  have 
commenced  practice  under  the  firm  of  Ritchie  &  Bowie. 
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CROSS-EXAMINATION. 
Colonel  Inoersoll,  in  "  Some  Mistakes  of  Moses,"  remarked 
that  truth  fits  into  everything,  and  a  lie  fits  into  nothing  in  all  the 
world — except  another  lie.  To  which  one  is  tempted  to  add : 
How  full  the  world  must  be  of  misfits!  Still,  as  truth  is  so  easy, 
and  a  lie  so  difficult,  to  manage,  and  as  there  are  so  few  people 
clever  enough  to  take  the  management  of  a  lie,  there  must  be  a 
good  deal  of  truth  in  circulation.  Yes,  if  by  truth  we  mean  only 
one  kind  of  truth.  But  the  learned  have  told  us  of  three  kinds 
of  truth  and  their  opposites,  viz.,  moral  truth,  which  is  the  har- 
mony of  thought  and  expression,  and  whose  opposite  is  a  lie; 
logical  truth,  which  is  the  harmony  of  successive  thoughts  when 
the  latter  arises  out  of  the  former,  and  whose  opposite  is  a  fallacy; 
and  real  truth,  which  is  the  harmony  of  thought  with  things 
as  ttey  exist,  and  whose  opposite  is  an  error.  While  courts  of 
law  have  to  do  with  every  kind  of  truth,  the  witness  for  the 
most  part  may  leave  logical  truth  to  the  judge  or  jury,  and  confine 
his  own  attention  chiefly  to  moral  truth  and  real  truth.  Though 
these  do  not  require  on  the  part  of  the  witness  more  than  mei'e 
honesty  and  the  use  of  the  senses,  it  need  not  be  supposed  that 
truth  will  be  found  flowing  from  the  witness  like  pure  water 
from  a  fountain.  Truth  in  this  connection  may  rather  be  said 
to  lie  at  the  bottom  of  the  well,  and  to  need,  for  drawing  it  up, 
the  bucket  of  examination  and  the  rope  of  cross-examination. 
Truth  is  a  pearl,  and  the  oyster  which  contains  it  is  difficult  to 
open.  And,  again  (even  at  the  risk  of  seeming  to  mix,  while 
only  multiplying,  metaphors),  truth  is  a  diamond,  but  it  needs 
cutting,  polishing,  and  setting.  To  abandon  the  figure  and  come 
down  to  the  fact,  it  is  not  so  easy  as  it  may  seem  to  know  and  to 
testify  the  truth,  and  it  is  still  more  difficult  to  overcome  for  him 
(perhaps  in  spite  of  him)  the  obstacles  which  lie  in  the  way  of 
the  witness,  and  to  lead  him  to  make  a  clear  exhibition  of  the 
truth  notwithstanding  his  erroneous  observation,  the  wrong  bias 
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arising  from  wrong  observation,  and  the  purpose  (thus  improperly 
begotten)  of  presenting  one,  and  only  one,  aspect  of  the  matter  in 
hand,  though  that  aspect  be  not  the  true  aspect.  And  where  the 
witness  has,  with  malice  aforethought,  resolved  to  put  forward  a 
false  view  of  the  facts,  the  work  of  the  examiner  or  cross- 
examiner  (as  the  case  may  be)  is  rendered  difficult  and  delicate 
to  the  verge  of  despair. 

When  the  subject  of  cross-examination  is  discussed  by  laymen, 
it  is  the  fashion  to  fix  attention  on  the  examiner,  and  to  treat  of 
his  malign  purpose  of  making  the  worse  appear  the  better  cause, 
of  his  unholy  design  of  making  black  seem  white.  It  is  more 
likely  to  lead  to  a  true  view  if  we  bestow  less  notice  on  the 
questioner  and  more  on  the  witness.  The  examiner  is  the  out- 
come of  generations  of  witnesses,  and  may  be  said  to  be  only 
another  illustration  of  the  adaptability  of  animals  to  the  soil. 
Obviously  if  all  witnesses  had  the  intelligence  and  honesty  to 
come  forward  and  give  their  evidence  in  accordance  with  the 
oath  (the  truth,  the  whole  truth,  and  nothing  but  the  truth),  the 
work  of  the  examiner  would  be  easy,  and  the  occupation  of  the 
cross-examiner  would  be  gone.  Let  us  notice  a  few  of  the  diffi- 
culties under  which  the  witness  generally,  or,  at  all  events,  often, 
gives  his  testimony. 

He  is  called  by  one  side  against  the  other,  and  if  he  is  inclined 
to  support  the  side  which  invokes  his  help,  or  is  determined  to 
show  the  litigant  who  calls  him  that  he  will  get  nothing  out  of 
him,  the  feeling  is  called  partisanship.  It  is  either  conscious  or 
unconscious.  In  both  cases  its  effect  is  the  same,  but  it  may  vary 
in  degree.  There  is  no  purpose  in  the  mind  of  the  witness  to 
misrepresent  the  truth,  much  less  to  commit  perjury.  The 
witness  may  even  be  a  person  of  scrupulous  honesty,  but  parti- 
sanship in  the  witness-box  is  as  fatal*  to  fair  evidence  as  blue 
spectfiwjles  to  the  discernment  of  colours.  With  this  difference : 
you  can  put  off  the  spectacles  and  see  better  without  them,  but 
you  can't  put  off  partisanship,  chiefly  because  you  don't  know,  or 
admit  even  to  yourself,  that  you  had  put  it  on.  Moreover,  the 
partisan  sentiment  is  generally  entertained  from  a  sense  of  duty 
which  lends  a  sanction  to  all  that  the  sentiment  prompts,  and 
even  supplies  the  witness  with  a  combativeness  and  heat  which, 
with  the  unskilled  and  ignorant,  often  pass  for  honest  indignation 
at  hearing  the  truth  called  in  question.  When  partisanship  is 
conscious,  it  is  easier  to  deal  with  it  than  when  it  is  unconscious. 
It  betrays  the  witness  to  some  extreme  which  warns  the  examiner 
and  supplies  the  skilful  cross-examiner  with  all  he  needs  for 
beginning  his  work.  When  the  witness  is  honest  and  uncon- 
scious of  his  bias,  he  esteems  his  own  answers  as  containing  the 
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naked  tmth,  and  he  regards  the  questioner  who  tries  by  exami- 
nation, cross-examination,  or  re-examination  to  get  him  to  vary 
or  alter  his  answers  as  a  hired  perverter  of  the  truth  as  far 
as  the  witness  will  allow  him.  In  this  frame  of  mind  little 
wonder  witnesses  cherish  harsh  thoughts  of  lawyers,  and  hug 
themselves  on  their  own  superior  honesty — by  way  of  contrast 
rather  than  comparison. 

A  witness  sometimes  puts  an  obstacle  to  truth  in  his  own  way 
by  constituting  himself,  perhaps  unconsciously,  the  judge  of  the 
cause.  He  knows  what  is  in  dispute,  and  he  knows  the  facts  of 
the  case  pretty  fully  (but  not  fully),  and  he  comes  to  the  con- 
clusion that  this  side  or  that  should  win.  This  is  partisanship, 
but  growing  from  a  new  root.  In  this  case  the  witness  does  not 
trust  the  court,  except  with  his  valuable  help.  He  feels  bound 
to  keep  the  judge  right,  and  seeks  to  supply  in  his  own  evidence 
all  that  he  thinks  needful  for  deciding  the  case — as  he  thinks  it 
should  be  decided.  This  witness  forgets  that  his  testimony  is 
but  a  link,  less  or  more  important,  in  the  chain.  As  his  evidence 
is  meant  to  bring  about  a  certain  end,  he  works  up  to  that  end 
with  what  skill  he  happens  to  possess,  and  though  he  may  never 
swear  falsely,  he  is  difficult  for  the  examiner  to  handle,  and  he, 
too,  resents  the  handling,  and  blames  the  wicked  examiner.  His 
human  nature  goes  with  him  into  the  witness-box,  remains  with 
him  there,  and  steps  down  with  him,  and  prevents  him  from 
thinking,  and  saying,  with  Cassius — 

The  fault,  dear  Brutus,  is  not  in  our  stars, 
But  in  ourselves. 

If  he  had  the  suspicion,  even,  that  he  might  be  wrong  or  biassed, 
or  unfit  to  be  the  judge,  he  would  probably  be  a  better  witness, 
for  we  are  assuming  him  to  be  honest  in  his  purpose. 

When  the  witness  is  there  to  perjure  himself  he  belongs  to  a 
class  apart,  he  needs  the  attention  of  the  best  examiners,  and  he 
deserves,  and  will  probably  receive,  the  attention  of  the  public 
prosecutor.  We  need  not  trouble  ourselves  with  him  here,  but 
only  say  that,  however  the  litigant  he  favours  may  regard  him,  he 
is  an  object  of  horror  to  the  lawyers  on  both  sides.  If  he  begets 
wrath  in  the  opposing  lawyer,  he  excites  loathing  in  the  other. 
To  the  honour  of  the  legal  profession  it  can  truly  be  said  that 
we  have  few,  if  any,  practitioners  willing  to  win  their  case  by 
perjury.  We  have  seen  that  partisanship  may  be  conscious 
or  unconscious,  but  perjury  is  partisanship  which  is  often 
inspired,  is  always  intentional,  and  is  careless  of  consequences  if 
the  purpose  be  served. 

But  witness-bearing  depends  not  only  on  the  animus,  but  also 
on  the  powers  and  opportunities  of  observation,  and  the  conse- 
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quent  state  of  knowledge.  People  seldom  or  never  suspect  their 
own  powers  of  observation,  rarely  reflect  upon  the  opportunities 
they  have  enjoyed  of  ascertaining  the  facts,  and  still  less  fre- 
quently realise  that  the  state  of  their  knowlege  is  a  disqualifi- 
cation for  witness-bearing.  When  a  witness  is  called  to  testify, 
accepts  the  call,  and  attends  for  the  purpose,  he  usually  comes  to 
tell  what  he  thinks  he  knows,  and  he  is  not  prepared  to  have  his 
knowledge,  any  more  than  his  veracity,  called  in  question  by 
either  the  examiner  or  the  cross-examiner.  Having  once  put 
forward  a  definite  view  of  the  facts  he  becomes  bound  in  his  own 
opinion  to  defend  that  view,  and  is  aggrieved  by  any  opposition 
to  it,  or  even  question  of  its  correctness.  Thus  the  work  of  the 
examiner,  and  still  more  of  the  cross-examiner,  is  rendered  diffi- 
cult; but  the  ascertainment  of  exact  truth,  in  spite  of  all  the 
obst*acles  we  have  noticed,  is  the  function  of  the  law  courts 
through  the  media  of  the  opposing  examiners.  Though  the 
judge  has  the  right  and  power  to  put  questions  to  the  witnesses, 
he  uses  his  right  only  to  supply  the  defects  in  the  work  of  the 
bar.  There  are  instances  in  which  questions  come  with  more 
eflFect  from  the  bench  than  from  the  bar,  and  where  it  is  safer  to 
leave  the  question  to  the  judge  than  to  either  of  the  pleaders. 

Before  we  speak  of  cross-examination,  a  few  words  on  the 
examination-in-chief  will  help  to  clear  the  way.  The  lawyer 
who  first  examines  does  so  from  an  ex  parte  standpoint,  and  puts 
his  questions  in  order  to  elicit  the  answers  he  expects  and  desires, 
and  believes  to  be  the  true  answers.  Apart  from  the  bias  and 
tendency  of  the  witness,  the  examiner  has  thus  a  bias  euid  ten- 
dency of  his  own,  or,  at  all  events,  on  his  side.  His  bias  is  neces- 
sary for  the  proper  performance  of  his  duties,  and,  having  the 
check  of  the  opposing  lawyer's  contrary  bias,  and  being  subject 
to  the  regulative  impartiality  of  the  bench,  is  exempt  from  the 
reproach  which  atta>ches  to  biaa  in  the  witness.  The  leaning  of 
the  lawyer  needs  no  defence  if  it  is,  as  we  have  said  it  is, 
"  necessary."  The  counsel  for  a  litigant  is  the  litigant,  plus  skill 
in  the  law.  Neither  may  do  anything  which  an  honest  and 
honourable  man  may  not  do.  Both  may  do  his  best,  bj'  all 
honest  means,  to  obtain  the  verdict  of  the  jury  or  the  judgment 
of  the  court.  The  bias,  prejudice,  or  preconception  of  the  litigant, 
therefore,  enters  into  every  question  put  by  his  mouthpiece,  and, 
unless  the  witness  is  clear-headed  and  cool-headed,  the  answers 
may  easily  convey  a  wrong  impression  without  being  false 
in  the  spirit  or  even  wrong  in  the  letter.  The  point  of  view  is 
always  and  in  all  things  what  determines  the  aspect  in  which  a 
scene  is  realised  by  the  spectator,  and  that  equally  whether  the 
scene  be  one  in  nature  or  human  nature  as  manifested  in  human 
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a&irs.  If  to  the  bias  of  a  partial  witness  be  added  the  leaning 
o?  the  lawyer  who  examines  in  chief,  it  is  easy  to  eee  that  the 
first  answers  may  need  toning  down.  The  examiner-in-chief 
holds  a  precognition  taken  by  his  own  side  for  the  advancement 
of  his  own  side,  and  perhaps  of  a  witness  who  favours  that  side. 
When  the  lawyer  is  done  with  the  witness  there  is  need  for 
probing.  From  the  opposite  point  of  view  the  examination-in- 
chief  sometimes  creates  the  impression  of  a  nice  little  family 
party,  where  the  witness  and  the  questioner  are  being  as  agree- 
able as  they  can  to  each  other,  and  the  client  looks  on  with 
benign  satisfaction.  Is  it  not  cruel  to  disturb  the  unity  in  which 
as  brethren  they  are  disposed  (quoad  hoc)  to  dwell?  If  they 
have  been  building  upon  false  and,  therefore,  insecure  founda- 
tions, perhaps  it  is  not  unkind  to  let  them  know  it  in  good  time. 
The  cross-examination  is  the  way  to  do  it. 

The  cross-examiner  has  listened  to  the  examination-in-chief 
with  watchful  care  to  find  where  it  creates  wrong  impressions. 
By  wrong  impressions  he  means  impressions  adverse  to  his  case, 
or  contrary  to,  or  differing  from,  the  impressions  he  seeks  to 
convey.  He  must  make  up  his  mind  whether  the  witness  is  true 
or  false,  biassed  or  free  from  bias,  informed  or  ignorant,  accurate 
or  blundering,  intelligent  or  stupid.  He  must  regulate  his  cross- 
examination  in  accordance  with  his  view  on  these  points.  He 
may  b^in  in  any  one  of  several  ways.  He  may  seem  to  follow 
up  the  opposing  counsel  by  putting  a  question  certain  to  obtain 
the  same  answer  as  before,  and  so  put  the  witness  off  his  guard. 
Or  he  may  put  an  indifferent  question  of  no  importance  and 
create  the  impression  that  there  is  to  be  nothing  in  his  exami- 
nation, and  in  this  way  put  the  witness  off  his  guard.  Or 
he  may  boldly  put  a  disconcerting  question,  the  very  terms  of 
which  will  show  the  witness  that  he  has  given  wrong  evidence 
and  is  about  to  be  righted  whether  he  likes  it  or  not.  This  last 
method  of  attack  does  not  put  him  off  his  guard  but  it  puts  him 
off"  his  balance,  which  is  worse.  Some  lawyers  prefer  one  method 
to  the  other  modes,  but  an  accomplished  lawyer  should  be  able 
to  adopt  each  method  in  its  turn,  i,e.,  where,  in  his  judgment,  it  is 
required  for  his  purpose.  His  purpose  is  to  present,  by  means  of 
the  witness  in  hand,  the  view  of  the  facts  for  which  the  examiner 
is  contending;  and  in  order  to  do  this  he  must  get  the  witness  to 
alter  what  is  adverse,  retint  what  has  been  wrong  coloured,  and 
supply  what  has  been  left  out.  All  this  is  not  to  be  done  without 
a  struggle,  and  it  is  a  struggle  in  which  the  advantage  is  with 
the  witness  if  he  only  know  how  to  use  it.  The  witness  is 
master  of  the  situation,  but  is  often  not  master  of  himself.  He 
has  said  his  say,  and,  as  he  has  presumably  said  it  correctly,  he 

Digitized  by  VjOOQIC 


130  CROSS-EXAMINATION.  [May 

should  stand  to  it  if  he  can.  And  he  can,  if  he  can.  But  often 
he  can't,  though  ever  so  willing  and  even  determined.  If  the 
cross-examiner  makes  him  feel  that  he  has  been  wrpng  in  his 
answers  by  ever  so  little  the  process  of  introspection  conflicts 
with  the  weighing  of  the  succeeding  questions,  and  the  effort  to 
do  both  at  the  same  time  generally  ends  in  mental  confusion, 
under  which  he  gives  himself  away  even  more  than  to  the  extent 
of  correcting  previous  answers.  He  now  gives  answers  which 
themselves  require  the  corrective  of  re-examination. 

We  are  dealing  with  the  witness  at  all  points  as  a  witness  of 
truth.  But  even  an  honest  witness  may  lose  sight  of  the  three 
limbs  of  the  oath — (1)  the  truth,  (2)  the  whole  truth,  (3)  nothing 
but  the  truth.  The  first  and  third  items  are  not  so  difficult  for 
a  leal  and  soothfast  witness,  but  the  second  often  troubles  him. 
'*  The  whole  truth "  demands  intelligence  as  well  as  probity. 
The  natural  tendencies  of  the  mind  are  not  extinguished  by  the 
taking  of  an  oath,  and  only  in  the  finer  natures  are  these 
tendencies  even  restrained  by  the  solemnity  of  the  judicial 
formula  and  surroundings.  The  tendency  of  most  minds  is 
towards  exaggeration,  which  operates,  now  in  enlarging,  and 
now  in  minimising,  according  to  the  bent  of  the  witness  to  or 
from  the  view  he  is  being  examined  to  advance.  This  tendency, 
even  when  the  witness  is  unconscious  of  it,  prevents  him  from 
seeing  things  in  the  clear  light  required  for  their  proper  discern- 
ment, and  he  leaves  out,  or  adds  on,  a  bit,  just  ever  so  little,  without 
knowing  it.  That  bit  makes  all  the  difference.  Another  tendency 
of  the  mind  is  towards  completeness.  Incompleteness  creates  a 
sense  of  dissatisfaction  which  is  best  overcome  by  rounding  off 
the  thing,  whatever  it  may  be.  The  incurable  habit  of  telling 
more  than  the  witness  knows,  of  adding  hearsay  evidence  to  his 
own  evidence,  is  to  be  ascribed  to  this  love  of  completeness, 
which  operates  retro — back  to  the  beginning  of  a  series  of  occur- 
rences, of  which  the  deponent  witnessed  only  the  last  half,  or  less. 
Again,  some  people  feel  humiliated  when  they  have  to  say, "  I 
"  don't  know."  When  these  people  are  in  the  witness-box  they 
are  apt  to  sustain  their  reputation  for  knowledge  by  testifying 
what  they  do  not  know,  without  knowing  it,  or  even  suspecting 
it.  The  "nothing  but  the  truth"  clause  of  the  oath  does  not 
suggest  to  such  witnesses  to  find  out  where  their  knowledge 
ends,  and  to  stop  there,  however  incomplete  the  stoppage  may 
render  their  evidence,  and  however  the  incompleteness  may 
disappoint  the  examiner  and  affect  his  case.  For  all  these  evils 
the  antidote  is  cross-examination,  which  (to  follow  the  simile) 
may  be  regarded  as  sometimes  an  aperient  and  sometimes  an 
astringent,  and   requires  great  skill  to  administer  in  suitp-ble 
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doses,  at  the  right  moment,  and  in  the  proper  way.     It  is  not 
enough  to  prescribe  the  medicine :  it  must  be  administered. 

The  administering  has  been  considered  and  discussed  od 
nuuaeum,  and  it  would  be  difficult  to  make  any  valuable  addi- 
tion to  what  has  been  already  said  and  written  on  the  Tnodua 
operandi  of  cross-examination.  Above  the  signature  of  Lord 
Bramwell,  in  a  recent  number  of  the  Nineteenth  Centu/ry,  will 
be  found  a  very  spirited  defence  of  the  less  popular  methods  of 
the  cross-examiner  and  a  vindication  of  the  extremest  license 
usually  taken  by  the  British  bar.  We  are  content  to  leave  this 
part  of  the  subject  to  so  able  and  experienced  a  judge  as  the 
distinguished  lawyer  just  named,  and  to  confine  ourselves  to 
showing  the  necessity  for  cross-examination,  and  the  foundations 
of  that  necessity.        

SHYLOCK'S  BOND  AND  PORTIA'S  LAW.* 

To  the  Editor,  "  Scottish  Law  RbVdbw." 

Lyceum  Theatre,  9th  Aprils  1892. 
Deab  Sir, — Many  thanks  for  the  Review,  which  I  have  read 
with  much  interest  and  diversion.     It  is  certainly  ingenious,  and 
extremely  well  put. — Faithfully  yours,  H.  Irving. 


PORTIA'S     LAW. 

A   REJOINDER. 

The  part  played  by  Portia  in  the  leading  case  of  Shylock  v. 
Antonio  has,  we  venture  to  assert,  not  met  with  proper  appre- 
ciation at  the  hands  of  your  correspondent  "  W.  D.  L."  That 
learned  gentleman,  whose  researches  into  the  subject  of  Venetian 
law  will  no  doubt  be  useful  and  interesting  to  the  citizens  of 
Venice,  though  unfortunately  rather  late  to  secure  a  reversal 
of  the  decision  in  the  cause  alluded  to,  has,  we  fear,  entertained 
a  prejudice  against  women  advocates.  Carried  away  by  this 
bias,  he  has  laboured  to  discredit  Portia  as  an  expounder  of 
legal  principle.  It  is  indeed  remarkable  that  he  leaves  to  her 
even  a  rag  of  reputation  as  a  pleader.  He  is,  however,  suffi- 
ciently gracious  to  admit  that  she  had  "wealth  of  poetic  and 
"  pathetic  pleading,  and  all  that  woman's  wit  and  tactical  insight 
"into  men  and  the  human  mind  could  devise."  Now,  these 
qualities  are  quite  sufficient  to  establish  Portia's  reputation  as  a 
great  counsel  in  a  jury  case;  but  we  mean  to  go  further  than  this, 
and,  distinctly  traversing  your  correspondent's  attack  upon  her 
knowledge  of  law,  to  show  that  Portia  made  the  best  and  most 
logical  use  of  the  law  that  could  have  been  made  even  by  "  old 
'*  Bellario,"  a  leader  of  some  repute  at  the  Paduan  bar  in  those 
days. 

[•  See  ArUole  on  thia  subject  in  the  Rkvibw  for  April.]  jOOg IC 
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It  is  not  our  purpose  to  praise  or  blame  the  state  of  jurispru- 
dence in  Venice.  It  seems,  however,  to  have  been  administered 
impartially  and  with  promptitude.  What  the  composition  of  the 
Court  was  is  unknown,  further  than  that  the  Duke  presided,  and 
seems  to  have  had  the  chief,  if  not  the  only,  voice  in  the  decisions, 
as  thus — 

Upon  my  power,  I  may  dismiss  this  Court. 
It  may  seem  to  us  strange  .that  the  presiding  judge  was  not  a 
lawyer,  or,  at  any  rate,  that  he  had  not  a  salaried  legal  assessor 
to  direct  the  Court  on  points  of  law.     That  is,  however,  not 
pertinent  to  the  present  enquiry. 

We  propose  first  to  answer  the  question,  what  was  the 
ground  of  action  which  Shylock  had?  and  then  the  question, 
what  was  the  law  applicable  to  the  case?  In  course  of  the 
discussion  we  shall  consider  the  points  advanced  by  your  cor- 
respondent. 

Bassanio,  kinsman  and  intimate  friend  of  Antonio,  being  in 
need  of  money,  obtained  3000  ducats  from  Shylock,  a  Jewish 
money-lender,  upon  Antonio's  credit.  The  deed  by  which 
Antonio  pledged  his  credit  was  a  personal  bond  binding  himself, 
three  months  after  date  of  signature,  to  repay  the  sum  to 
Shylock  or  to  forfeit  "  one  pound  of  flesh  to  be  by  him " 
(Shylock)  "  cut  off"  nearest  the  merchants  heart" 

This,  we  maintain,  is  a  very  clear  instance  of  a  very  common 
deed  in  all  lands — a  bond  with  a  forfeit  clause.  Waiving  for  a 
moment  the  question  of  the  legality  or  non-legality  of  the  specific 
forfeit  in  this  ca.se,  can  anyone  assert  that  such  an  instrument  is 
open  to  challenge  ? 

Yes ;  your  correspondent  says  with  confidence  that  it  involves 
a  sponsio  Indiana,  He  says  "it  was  a  wagering  contract  and 
"  unenforceable  in  a  Court  of  law,"  and  that  "  Shylock  wagered 
"his  8000  ducats  against  one  pound  of  Antonio's  flesh  that 
"  Antonio's  ships  would  not  be  home  in  Venice  by  a  certain  day." 
We  reply  that  Shylock  did  nothing  of  the  sort.  There  was 
absolutely  not  a  word  about  ships  in  the  bond.  Shylock  may 
have  overheard  Antonio's  conversation  with  Bsissanio  about  the 
certainty  of  the  former's  ships  being  back  at  Venice  in  two 
months'  time,  so  as  to  enable  him  to  meet  the  payment  under 
the  bond,  but,  of  course,  that  could  not  make  the  transaction  a 
wager.  As  well  might  it  be  aargued  that  a  man  who  took  a  bill 
at  three  months  from  a  debtor,  who  at  the  time  explained  that 
he  expected  a  remittance  in  a  few  weeks  which  would  enable 
him  to  meet  the  bill,  be  said  to  have  entered  into  a  bet  or  wager 
as  to  the  arrival  or  non-arrival  of  this  remittance !  So  much  for 
one  of  the  pleas  in  law  on  which  your  correspondent  would  have 
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aigtied  the  case.  We  strongly  suspect  that  the  Duke  would 
have  had  reason  to  doubt  the  genuineness  of  JBellario's  letter  of 
recommendation  in  favour  of  Portia  had  Portia  advanced  such  a 
plea. 

Bub  pass  on.  Let  us  see  what  the  law  of  Venice  on  the 
subject  of  the  obligation  was,  it  being  premised  that  the  question 
arose  on  the  Jew  moving  the  Court  for  warrant  to  exact  the 
forfeit  from  Antonio,  who  had  failed  to  pay  the  debt  in  the  bond 
at  the  stipulated  time. 

Now,  the  only  evidence  on  the  law  applicable  to  the  point  at 
issue  is  contained  in  Shakespeare's  report  of  the  trial.  Tour 
correspondent  cites  Erskine  to  prove  that  the  law  of  civilised 
lands  would  hold  the  stipulation  as  to  forfeit  of  a  pound  of 
a  man's  flesh  pro  Tion  acripto,  as  an  immoral  contract.  The  law 
of  so-called  civilised  nations  at  the  time  even  of  the  report  of 
this  case,  and  more  so  at  the  date  of  the  trial  itself,  legalised 
much  that  is  now  called  immorcd  by  lawyers.  Without,  however, 
entering  on  so  wide  a  subject,  it  is  sufficient  to  point  to  the 
unanimous  consensus  of  opinion  evinced  by  all  parties  at  the 
time  of  tiie  trial  that  the  stipulation  was  perfectly  valid.  The 
Duke  himself  and  the  Court  have  nothing  to  urge  against  the 
legality  of  the  contract.  Antonio  does  not  question  it,  nor  do 
any  of  his  friends,  Portia,  who  spoke  with  the  weight  of 
Bellario's  ripe  experience,  clearly  lays  it  down — 

Of  a  strange  nature  is  the  suit  you  follow, 

Yet  in  such  rule  that  the  Venetian  law 

Cannot  impugn  you  as  you  do  proceed. 
And  again — 

For  the  intent  and  purpose  of  the  law 

Hath  full  relation  to  the  penalty 

Which  here  appeareth  due  upon  the  bond. 
Opinions  so  emphatic,  delivered  without  challenge,  are  unanswer- 
able.   The  notary  who  drew  the  deed  must  have  known  some 
law,  but  he  seems  to  have  hinted  no  doubt. 

What,  then,  has  Erskine's  opinion  as  to  immoral  and  impos- 
sible contracts  to  do  with  the  case  ?  Even  if  it  had  any  bearing, 
it  is  not  ex  facie  of  the  deed  a  penalty  which  is  either  legally 
immoral  or  impossible.  Under  our  own  law,  for  instance,  a  Zazel 
may  contract  to  be  blown  nightly  from  the  mouth  of  a  gun,  or  a 
Baldwin  to  make  balloon  ascents,  and  both  be  liable  in  damages 
for  refusal  to  perform  the  contract.  Yet  these  contracts  are  such 
as  your  correspondent  declares  that  in  Shylock's  bond  to  have 
been,  viz.,  such  as  would  "  endanger  life."  They  are  not  neces- 
sarily contracts  of  murder  or  suicide.  The  operation  of  removing 
flesh  from  a  live  animal  is  practised,  we  believe,  among  certain 
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savages  with  perfect  safety  to  the  victims  of  the  practice; 
Voltaire  tells  a  story  of  a  certain  duenna  who  was  partially 
eaten  during  a  siege,  but  who  was  little  the  worse  of  the  treat- 
ment.    This  by  the  way,  however. 

We  have  shown  that  the  law  of  Venice  treated  the  stipulation 
in  the  bond  as  valid.  That  being  so,  what  could  Portia  say  to 
prevent  the  enforcement  of  the  penalty  ?    We  shall  see. 

As  appears  from  Shakespeare's  report,  there  were  certain 
Acts  or  laws  in  force  at  that  time  in  Venice  dealing  with  the 
subject  of  life  and  limb.  One  was  against  the  shedding  of 
Christian  blood,  and  its  violation  involved  confiscation  of  lands 
and  goods  to  the  State.  Another  seems  to  have  been  directed 
against  an  assault  on  the  person,  because  Portia  says  to  the 
Jew — 

If  thou  takest  more 

Or  less  than  a  just  pound     .     .     . 

Thou  diest,  and  all  thy  goods  are  confiscate. 
The  application  of  that  law   seems   to  be  that   if  a  man  has 
contracted  to  give  a  pound  of  his  fiesh,  and  his  creditor  takes 
more  or  less,  he  has  so  far  deviated  from  the  strict  terms  of  the 
bargain  as  to  offend  against  the  Act. 

The  third  law  is,  that 

"  If  it  be  proved  against  an  alien 

That  by  direct  or  indirect  attempts 

He  seek  the  life  of  any  citizen, 

The  party  'gainst  the  which  he  doth  contrive 

Shall  seize  one  half  his  goods ;  the  other  half 

Comes  to  the  privy  coflfer  of  the  State, 

And  the  offender's  life  lies  in  the  mercy 

Of  the  Duke  only.  .  J' 
The  case  of  Shylock  thus  stood:  If  Shylock  took  an  exact 
pound  of  flesh  without  shedding  blood  and  without  killing 
Antonio,  he  offended  against  no  law.  If  he  shed  blood  or  took 
some  weight  less  or  more  than  a  pound,  in  the  former  case  he 
lost  all  his  goods ;  in  the  latter,  he  was  worthy  of  death.  If  it 
was  evident,  whether  he  actually  committed  murder  or  not,, 
that  he  had,  directly  or  indirectly,  compassed  the  death  of 
Antonio,  Shylock,  being  an  alien,  would  also  forfeit  his  life  and 
goods. 

Now,  the  business  of  Portia  was  to  bring  Shylock  within  the 
compass  of  one  or  other  of  these  laws  without  enabling  him  to 
exact  the  forfeit  on  the  body  of  Antonio.  And  she  proceeds 
with  matchless  skill.  Observe,  as  yet  the  Jew  has  not  incurred 
the  penalties  of  any  law.  He  may  take  his  pound  of  flesh,  and 
if  he  can  do  so  without  shedding  blood  he  is  safe.     Until  he  sheds 
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blood  or  has  failed  to  take  an  exact  pound  of  flesh  Portia  cannot 
touch  him  under  either  of  the  two  first-quoted  laws,  and  she 
does  not  want  matters  to  go  so  far  as  that.  She  knows,  however, 
that  if  she  at  the  outset  declares  that  Shylock  cannot  proceed 
without  shedding  blood,  and  explains  the  penalty  of  so  doing,  he 
will  at  once  desist  from  his  suit  and  walk  away  without  having 
brought  himself  within  the  law.  Her  object  is  to  catch  him 
tfcTwfor  the  third  law. 

And  so  she  leaves  him  to  believe  that  the  law  supports  his 
claim  in  its  entirety,  and  when  Shylock  is  about  to  cut  she 
suddenly  says — 

Have  by  some  surgeon,  Shylock,  on  your  charge, 
To  stop  his  wounds,  lest  he  should  bleed  to  death. 

Shylock  replies,  "It  ig  not  so  nominated  in  the  bond,"  and 
refuses  point  blank  to  provide  a  surgeon.  Portia  thus  proves 
from  Shylock's  own  lips  that  he  is  directly  or  indirectly  seeking 
the  life  of  a  citizen,  and  can  have  him  arrested  on  the  spot  on 
that  charge  and  executed. 

She,  however,  plays  with  him  a  little  by  telling  him  to  cut 
away,  adding,  as  he  is  about  to  cut,  that,  if  he  sheds  blood 
or  fails  to  take  an  exact  pound  of  flesh  in  so  doing,  the 
law  will  send  him  to  the  scaflfold  for  it.  Of  what  avail  to 
Shylock,  then,  would  your  correspondent's  argument  be  about 
"parts  and  pertinents"  going  with  the  principal?  The  answer 
would  be:  Admitted  that  that  is  so  where  there  is  no  law 
against  it,  here  there  is  no  law  against  your  cutting  off  a 
pound  of  flesh,  but  there  is  against  your  shedding  blood. 
Therefore,  shed  blood  if  you  please,  but  stand  the  consequences. 
Or,  assuming  that  Portia  denies  that  the  bond  gives  blood, 
she  might  plead,  this  is  a  forfeit,  it  must  be  construed  strictis- 
sirai  juris,  and  therefore  what  is  not  bargained  for  is  not 
given.  Lands  are  often,  nowadays,  sold  without  a  foundation, 
properties,  without  means  of  access;  why  not  flesh  without  blood? 
A  very  pretty  argument  is  manifest ;  but  it  is  of  no  consequence 
which  way  it  is  argued,  as  Portia  can  prevent  the  Jew  carrying 
out  his  intention  by  arresting  him  under  the  statute  against 
aliens,  the  offence  against  which  stands  revealed  apart  from  the 
terms  of  the  bond.  As  it  turns  out,  Shylock  is  too  much  afraid 
of  the  penalty  under  the  other  two  laws  to  touch  Antonio.  He 
cries  quits ;  but  Portia  then  reveals  the  penalty  incurred  by  him 
under  the  third  law,  and  the  Jew,  anxious  to  escape  the  punish- 
ment of  death  which  he  haa  incurred,  is  himself  "  bled "  pretty 
freely,  and  even  consents  to  be  christened. 

And  now  your  correspondent's  charge  against  Portia  is,  we 
hold,  disproved.     She  managed  the  case  with  a  tlmrough  know- 
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ledge  of  law,  and  applied  it  with  great  skill  and  precision.     But 
what  of  your  correspondent's  pleas — 

1.  That  the  bond  is  not  enforceable  in  respect  that  its  fulfil- 

ment is  immoral  and  impossible. 

2.  The  forfeiture  obtained  is  not  a  proper  subject  of  obliga- 

tion. 

3.  The  bond  embodies  a  aponsio  ludicra. 

The  first  two  are  clearly  inapplicable  to  the  then  existing  state 
of  law  in  Venice.     The  last  is,  obviously,  fallacious. 

And  so  we  leave  thee,  Portia,  with  undimmed  glory,  "  clear  in 
"  thy  great  office."  T.  M.  S. 


STAMPING  OF  PARTIAL  DISCHARGES  OF  BONDS  AND 

DISPOSITIONS  IN  SECURITY. 
The  following  additional  correspondence  has  taken  place  on  this 
subject: — 

138  West  George  Street^ 
Glasgow,  13th  April,  1892. 
To  the  Solicitor  of 

Inland  Revenue,  Edinburgh. 
Dear  Sir, — Referring  to  the  recent  correspondence  between  you  and 
Messrs.  Kidston,  Watson,  Tumbull,  &  Co.  regarding  the  stamp  duty 
payable  on  partial  discharges  of  bonds,  we  do  not  find  any  notice  taken 
of  deeds  of  restriction.  We  will  feel  obliged  by  yoiu*  letting  us  know 
what  stamp  duty  is  payable  for  a  partial  discharge  of  a  bond  for  £800 
to  the  extent  of  £400,  and  a  restriction  of  the  security  for  the  remaining 
£400  to  one-half  of  the  subjects  forming  the  original  security. — ^Yours 
truly.  Brown  A  FnonsoN. 


Inland  Revenue  (Solicitor's  Department), 
Edinburgh,  Uth  April,  1892. 
Gentlemen, — I  am  in  receipt  of  your  letter  of  the  13th  inst. 
A  partial  discharge  is  liable  to  the  deed  duty  of  lOs. — or  6d.  per  cent, 
of  the. total  amount  of  the  bond  is  accepted  if  such  should  be  less  than 
10s. — and  no  further  duty  is  payable  in  respect  of  a  partial  release  and 
restriction  of  the  security  subjects  contained  in  the  partial  discharge. 
Accordingly,  in  the  case  you  put  the  instrument  is  liable  to  a  duty  of 
48.  only. — I  am,  gentlemen,  your  obedient  servant, 

Philip  J.  Hamilton-Gribrson. 
Brown  <k  Ferguson,  Glasgow. 


THE  REFORM  OF  SCOTTISH  JUDICATORIES. 

To  the  Editor,  "Scottish  Law  Review." 

Sir, — Last  year,  at  the  meeting  of  the  Incorporated  Society 

of   Law   Agents,  an    exhaustive    report    on    this    subject    was 

submitted  to  the  members,  and  it  was  again  remitted  to  the 

Council  with  an  instruction  to  communicate  it  to  the  various 
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legal  bodies  in  Scotland  with  a  view  to  concerted  action  in  the 
promotion  of  the  desired  legislation.  This  took  place  in  August. 
Since  then  ten  months  have  elapsed,  and  it  would  be  interesting 
to  know  whether,  in  the  interval,  anything  has  been  done  to 
carry  out  the  purpose  for  which  the  report  was  prepared.  The 
matter  is  one  of  public  importance,  and  there  is  a  general  feeling 
that  some  measure  such  as  the  committee  hinted  at  should  be 
drafted  and  submitted  to  the  profession  and  the  public  without 
delay.  The  mere  fact  of  reports  being  prepared  and  remitted 
to  committees  for  consideration,  and  then  a  whole  year  being 
allowed  to  elapse  before  any  further  step  is  taken — likely  enough 
another  remit  to  a  committee,  which  will  keep  it  under  conside- 
ration for  another  year — is  not  encouraging  to  those  who  desire 
to  see  this  reform  carried  out.  Of  course,  time  must  be  given 
for  consideration  before  a  measure  of  such  far-reaching  conse- 
quences can  be  prepared  and  properly  digested,  but  it  appears  to 
me  and  others  that  twelve  months  is  rather  a  long  period  to  be 
occupied  with  the  mere  consideration  of  a  report,  and  that  some- 
thing more  definite  could,  in  a  much  shorter  time,  be  laid  before 
those  who  are  interested  in  the  matter.  I  don't  know  to  whom 
an  appecJ  for  the  information  we  desire  should  be  addressed,  but 
I  trust  this  letter  may  be  the  means  of  eliciting  from  the  convener 
of  the  committee  or  some  of  its  members  a  statement  of  what,  if 
anything,  has  been  done  since  the  matter  was  before  the  Law 
Agents'  Society  last  year. — ^I  am,  &c.,  Solicitor. 

April  26,  1892. 


Education  :   A  Manual  op  Practical  Law.     By  James  Williams, 
B.C.L.,  M.A.  Oxford.     London :  A.  &  C.  Black.     1892.    (58.) 

This  volume  is  the  most  recently  issued  number  of  a  series  of 
•'Manuals  of  Practical  Law"  now  being  published  by  Messrs. 
Black.  It  contains,  in  the  words  of  the  author,  who  modestly 
calls  himself  the  compiler,  "  a  mass  of  information  which  must 
"have  hitherto  been  sought  in  many  different  books."  Every 
conceivable  aspect  of  education  is  touched  upon,  beginning  with 
the  universities  and  ending  with  the  schools,  secondary  and 
elementary.  A  chapter  is  even  devoted  to  criminal  law,  the 
chief  item  considered  being  whether  breaking  into  a  school  is 
house-breaking  bv  English  iaw.  The  author  does  not,  however, 
tell  us  that  Scots  law  on  this  point  is  not  in  doubt  The  chapters 
on  the  position  of  the  master  are,  we  think,  unique.  They  con- 
tain a  collection  of  the  law  regarding  his  relations  with  the  State, 
the  public,  the  pupil,  and  with  other  masters,  and  the  difficult 

Suestion  of  his  position  with  regard  to  religious  tee^^hing  is  also 
welt  upon.     As  is  natural  in  a- manual  of  the  kind,  some  of  the 
questions  are  not  exhaustively  treated.     For  example,  the  few 
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pages  that  are  devoted  to  the  cy-prhs  principle  make  us  wish  for 
more  light  on  what,  as  the  author  says,  is  "  a  difficult  and  compli- 
"  cated  matter."  The  book  is  primarily  written  from  an  English 
point  of  view ;  and  although  there  is  a  chapter  on  Scotland,  one 
misses  several  points  of  interest,  such  as  the  regulations  for 
entrance  to  the  bar,  and  the  examination  as  a  law  agent.  We 
also  notice  one  or  two  slight  inaccuracies,  as,  for  instance,  when 
the  author  (p.  8)  speaks  of  the  repeal  of  a  statute  which  repealed 
a  previous  statute  as  reviving  the  statute  so  repealed.  The  book 
contains  a  large  number  of  useful  facts,  and  will,  we  are  sure, 
prove  serviceable  as  a  work  of  reference  to  the  practising  lawyer, 
the  more  so  €us  it  has  a  full  citation  and  list  of  cases,  among  which 
have  been  included  the  leading  cases  on  the  subject  in  American 
law. 


Thb  Solicitor's  Clerk  :  a  Handy  Book  upon  the  Ordinary  Practical 
Work  of  a  Solicitor's  Clerk.  By  Charles  Jones,  managing 
Clerk  to  Messrs.  Winders  &  Trotter,  solicitors,  Harlow,  Essex. 
Second  and  revised  edition.  London :  Effingham  Wilson  <k 
Co.     1.892.     (2s.  6d.) 

A  valuable  treatise  on  the  practice  of  a  solicitor's  office. 
Though  compiled  from  the  English  standpoint,  it  will  be  found 
of  great  benefit  to  the  clerks  of  Scottish  law  agents.  It  con- 
tains a  synopsis  of  procedure  in  the  English  Courts,  and  there  is 
an  instructive  chapter  on  the  system  of  conveyancing.  We 
specially  recommend  it  for  the  valuable  hints  to  clerks  which  it 
contains. 

At  Peterhead,  on  29th  March,  Mr.  Alexander  Robertson, 
solicitor  and  town  clerk,  Peterhead.  Mr.  Robertson  was  a 
native  of  Peterhead,  his  father  having  been  a  shipmaster. 
When  quite  a  lad  he  entered  the  office  of  the  late  Provost 
Alexander,  and  served  with  him  an  apprenticeship  to  the  law. 
He  then  went  to  Aberdeen,  where  he  obtained  larger  experience 
in  the  office  of  J.  &  A.  Webster,  advocates.  Returning  k)  Peter- 
head he  started  business  on  his  own  account,  and  very  soon  had 
a  lucrative  practice.  He  had  a  fine  literary  taste,  was  an  exten- 
sive reader,  and  at  a  time  when  professional  and  other  lecturers 
were  scarcer  than  now  he  used  to  delight  audiences  with  his 
views  on  topics  which  were  then  exciting  public  attention.  In 
1860  Mr.  WUliam  Alexander,  who  had  acted  for  a  long  term  as 
town  clerk,  was  elected  provost,  and  Mr.  Robertson  was  appointed 
town  clerk.  A  few  years  ago,  when  Mr.  Robertson  felt  himself 
unable  for  the  full  discharge  of  the  duties  of  town  clerk,  he 
indicated  his  desire  for  assistance,  and  his  son,  Mr,  Robert 
Robertson,  was  thereupon  appointed  depute  town  clerk,  and  has 
acted  as  the  official  to  the  Town  Council  and  the  Police  Com- 
missioners since  that  time.  Mr.  Robertson,  who  was  seventy- 
eight  years  of  age,  is  survived  by  his  wife  and  four  sons. 
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At  Edinburgh,  on  3rd  April,  Mr.  Joseph  Don,  Depute-Clerk  of 
Session.  Mr.  Don,  who  was  a  native  of  Crieff,  was  for  many 
years  clerk  to  Lord  Advocate  Watson.  In  1880,  when  Lord 
Watson  became  a  Judge  of  Appeal,  Mr.  Don  was  appointed  a 
Depute-Clerk  of  Session,  the  duties  of  which  office  he  discharged 
with  much  ability  and  efficiency.  For  the  past  two  years  Mr. 
Don  had  been  in  failing  health,  and  about  a  month  before  his 
death  he  £ot  leave  of  absence  and  went  to  Bridge  of  Allan.  The 
change  did  him  some  good,  but  unfavourable  symptoms  afterwards 
manifested  themselves,  and  he  succumbed  to  a  failure  of  the 
heart  s  action  at  the  comparatively  early  age  of  fifty-four  years. 
The  deceased,  who  was  an  office-bearer  in  the  Free  Tolbooth 
Church,  Edinburgh,  is  survived  by  a  widow  and  family. 

At  Drum,  Aberdeenshire,  on  4th  April,  Mr.  Alexander  Forbes 
Irvine,  advocate.  Mr.  Irvine,  who  was  bom  in  1818,  was  the 
twenty-first  laird  of  Drum  and  succeeded  to  the  estates  in  1861. 
Elducated  at  the  Universities  of  Aberdeen  and  Edinburgh,  he  was 
called  to  the  bar  in  1843;  but  it  was  not  at  the  bar  his  reputation 
was  made  so  much  as  in  the  faithful  discharge  of  the  duties  per- 
taining to  a  country  gentleman.  In  1867  Mr.  Irvine  was  appointed 
Justiciary  Clerk,  and  he  held  that  office  until  1874,  when  he 
received  the  appointment  of  Sheriff  of  Argyle,  and  during  the 
land  agitation  in  Tiree  in  1886,  when  write  had  to  be  served 
under  protection  of  a  large  force  of  marines,  the  great  tact  with 
which  he  directed  the  police  operations  won  golden  opinions 
from  all  parties.  Last  year,  on  account  of  declining  health,  he 
resigned  the  post  of  Sheriff.  Since  March,  1886,  he  had  filled  the 
office  of  Vice-Dean  of  the  Faculty  of  Advocates.  In  1887  he  was 
made  an  LL.D.  of  Edinburgh  University.  He  was  Chancellor  of 
the  diocese  of  Brechin  from  1858  until  his  deatL  Among  other 
books  Mr.  Irvine  wrote  was  a  treatise  on  the  Game  Laws.  The 
deceased,  who  was  married  in  1849,  is  survived  by  his  wife  and 
one  son — Mr.  Francis  Hugh  Irvine,  who  was  called  to  the 
English  bar  in  1880,  and  who  unsuccessfully  contested  West 
Aberdeenshire  against  Dr.  Farquharson  in  the  Conservative 
interest  in  1886. 

At  Dumfries,  on  the  7th  April,  Mr.  Robert  Crawford  Kerr, 
solicitor,  Thomhill. 

At  Edinburgh,  on  the  9th  April,  Mr.  John  Clark  Junner, 
Writer  to  the  Signet,  aged  forty-six. 

At  Edinburgh,  on  11th  April,  Mr.  Charles  Scott,  advocate, 
Clerk  of  Justiciary.  Mr.  Scott  was  in  his  usual  state  of 
health  on  Saturday,  when  he  was  at  the  Advocates'  Library 
correcting  proofs  of  a  second  article  on  "The  Archives  of 
"the  Court  of  Justiciary"  for  the  Juridical  Review^  and  had 
intimated  his  intention  of  calling  at  the  Library  on  the  follow- 
ing Monday  for  some  information.  Between  five  and  six 
o'clock  on  Sunday  afternoon,  just  before  dinner,  he  fell  down 
in  his  bedroom,  and  died  about  six  hours  afterwards,  having 
remained  unconscious  during  the  whole  period.  Apoplexy  was 
the  cause  of  death.     Called  to  the  bar  in  1847,  he  proved  an 
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excellent  criminal  and  jury  lawyer,  and  had  a  good  general 
practice.  In  1874  he  contested  Perth  in  the  Conservative 
interest,  but  was  defeated  by  the  Hon.  A.  F.  Einnaird.  On  the 
appointment  of  Mr.  Forbes  Irvine  as  Sheriff  of  Argyle,  Mr.  Scott 
was,  in  June,  1874,  appointed  to  the  post  of  Clerk  of  Justiciary, 
and  he  had  held  that  appointment  since.  He  regularly  attended 
the  annual  meetings  of  the  Convention  of  Royal  Burghs,  and  at 
the  last  meeting  of  that  body  it  was  on  his  motion  remitted  to 
the  Annual  Committee  to  consider  the  question  as  to  tlie  erection 
of  crematories.     Mr.  Scott  is  survived  by  his  wife  and  a  son. 

At  Edinburgh,  on  17th  April,  Dr.  J.  T.  Mowbrav,  W.S., 
in  his  eighty-fourth  year.  Mr.  Mowbray,  who  was  bom  at 
Leith  in  1808,  was  admitted  a  member  of  the  Society  of  Writers 
to  the  Signet  in  1832,  and  in  1834  commenced  business  in 
Edinburgh  on  his  own  account,  finding  pleasure  in  unravelling 
the  knotty  questions  of  mid  superiorities,  feudal  casualties,  and 
completion  of  title,  and  becoming  a  recognised  authority  in 
matters  of  feudal  law.  Full  of  energy,  he,  in  the  intervals  of  his 
business,  prepared,  for  the  benefit  of  conveyancers,  valuable 
editions  of  Hendry's  "  Manual  of  Conveyancing,  or  Law  Student's 
"Catechism,"  and  "Styles  of  Deeds  and  Instruments."  He 
rendered  valuable  assistance  in  the  framing  of  the  Consolidation 
Act  of  1868,  and  Conveyancing  Act  of  1874,  and  published  an 
admirable  analysis  of  the  latter.  On  the  passing  of  the  Law 
Agents  Act  in  1873,  he  was  appointed  one  of  the  permanent 
examining  board  under  it;  and  in  1876,  the  University  of 
Edinburgn  recognised  his  merit  by  conferring  upon  him  the 
degree  of  LL.D.  In  1882,  the  W.S.  Society  appointed  him  their 
treasurer.  For  the  last  year  or  more,  Dr.  Mowbray  was  confined 
to  the  house,  and  his  lameness — resulting  from  an  accident  a  few 
years  ago— increased,  but  he  continued  to  attend  to  business, 
and  held  in  his  drawing-room  the  meetings  of  his  committee  or 
friends  as  regularly  and  cheerily  as  ever. 

At  London,  on  29th  April,  from  congestion  of  the  lungs,  after 
having  undergone  an  operation  for  cancer  of  the  tongue,  Mr. 
John  Innes  M'Dougall,  solicitor,  Greenock.  The  deceased  gentle- 
man, who  was  about  forty  years  of  age,  had  a  promising  career 
before  him.  He  had  great  literary  abilities,  and  was  known  as 
a  linguist  of  marked  attainments.  He  held  the  offices  of  clerk 
to  the  Lower  District  County  Coimcil,  depute-clerk  Justice  of 
Peace  Court,  and  other  public  appointments. 


%oUb  from  (^btnbttrg^. 

Parliament  House,  30th  Aprils  1892, 
Two  interesting  and  familiar  figures  have  passed  away  in  Mr. 
Forbes  Irvine  of  Drum,  a  thoroughly  representative  type  of  the 
class  of  landed  aspirants  to  legal  f  anie  who  were  wont,  perhaps 
in  greater  numbers  than  in  these  days,  to  come  to  the  Scottish 
bar ;  and  in  Mr.  Charles  Scott,  the  successor  of  Mr.  Irvine  in  the 
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Clerkship  of  Justiciary.     From  their  age  and  idiosyncrewy  they 
are  both  worthy  of  more  than  a  few  lines  of  obituary. 

Mr.  Irvine  was  called  fifty  years  ago,  in  the  year  of  the 
Disraption,  and  when  John .  Inglis  was  a  leading  junior,  and  it 
therefore  goes  without  saying  that  all  his  contemporaries  are 
either  on  the  bench  or  in  their  graves..  He  heard  and  studied 
the  great  pleaders  of  that  now  distant  day,  and  was  wont  to  say 
that,  although  our  methods  may  have  improved,  the  modems  do 
not  come  near  the  ancients  in  depth,  in  subtlety,  or  in  power. 
It  was  not  by  any  means  uninteresting  to  hear  him  descant  on 
the  culture,  the  law,  the  peculiarities  of  the  Rutherfurds,  the 
M'Neills,  the  Inglises,  the  MoncreifFs,  the  Pypers,  the  Logans,  and 
the  like;-  and  although  he  had  outlived  so  many  of  his  early 
associates,  he  was  never  disinclined  to  impart  to  new  heads  the 
many  memories  with  which  his  mind  was  stored  about  the 
great  lawyers  of  his  day.  His  position  as  the  possessor  of  an 
authentic  and,  on  the  whole,  unblemished  pedigree  opened  all 
doors  to  Mr.  Irvine.  His  knowledge,  therefore,  of  men  and 
things — especially  of  men — was  very  great.  His  practice  was 
never  so  great  as  to  prevent  him  indulging  pretty  largely  in  the 
small  talk  that  forms  so  large  a  feature  in  Parliament  House  life. 
Mr.  Irvine  was  Irvine  of  Drum.  He  never  forgot  that  fact, 
although  he  did  not  brandish  it.  The  first  known  member  of  his 
family  was  William  de  Irwin,  a  Norman,  who  acted  as  armour- 
bearer  to  Robert  the  Bruce,  and  who,  like  Fraser  of  Cowie  and 
other  thanes  in  the  north,  received  a  tract  of  moor  or  forest — 
namely,  the  forest  of  Drum — in  return  for  his  services.  The 
family  accordingly  settled  on  Deeside  in  the  first  half  of  the 
fourteenth  century.  From  that  time  to  this  there  has  been  an 
Irvine,  laird  of  Drum — a  surprising  circumstance  considering 
that  nearly  every  other  family  of  consequence  in  that  age, 
especially  in  that  neighbourhood,  has  lost  its  place  through 
forfeiture  or  decapitation  in  the  intervening  struggles,  or  through 
natural  decay.  Mr.  Irvine,  I  say,  never  forgot  that  he  was 
Irvine  of  Drum,  and  his  whole  conduct  and  converse  were  in 
keeping  with  the  dignity  and  traditions  of  twenty  generations  of 
gentlemen.  He  was  gentle  and  gentlemanly  to  the  finger-tips, 
like  the  patricians  of  Rome,  however,  he  viewed  a  knowledge  of 
the  law  as  of  the  essence  of  his  status  as  a  gentleman,  and 
acquired  as  considerable  a  mastery  of  its  principles  a.s  the 
schools  were  able  to  afibrd ;  and  after  passing  as  an  advocate,  he 
devoted  some  years  to  the  Justiciary  reports  that  bear  his 
name.  From  his  position  as  a  reporter,  his  Toryism  and  his 
influence  as  the  son  of  his  father  easily  obtained  for  him,  in 
1867,  as  the  successor  of  old  Neaves,  the  comfortable  Clerk- 
ship of  Justiciary,  with  £800  a  year  and  very  little  to  do. 
In  1874,  when  the  Disraeli  Cabinet  resumed  government,  Mr. 
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Irvine  was  made  Sheriff  of  Argyll,  and  twelve  years  later,  when 
the  crofter  agitation  was  at  its  height,  he  won  general  applause 
by  the  moderation  with  which  he  personally  directed  the  serving 
of  writs  in  Tiree  with  the  aid  of  marines.  As  a  Sheriff  he  was 
well  liked  in  his  county,  and  his  judgments,  while  never  profound, 
were  at  least  marked  by  common  sense.  His  achievements  as 
a  lawyer,  however,  were  his  reports,  and  a  small  but  accurate 
work  on  the  Game  Laws,  which  latter  supervening  legislation 
has  almost  relegated  to  oblivion.  In  many  other  respects  he  was 
an  able  and  accomplished  gentleman,  and  it  was^  because  of  his 
outstanding  qualities  as  such  that  the  Faculty,  in  March,  1886, 
did  him  the  honour  and  themselves  the  credit  of  appointing  him 
their  Vice-Dean.  His  interest  in  their  affairs  was  close  and 
constant,  as  indeed  was  his  attention  to  everything  he  took  in 
hand.  A  slave  to  his  county  and  to  Aberdeen,  of  which  he 
was  the  painstaking  convener  from  1862  to  1890,  he  might  any 
forenoon  have  been  found  in  the  innermost  bay  of  the  corridor, 
which  he  had  appropriated  unto  himself,  and  into  which  he 
would  brook  no  intruder,  poring  over  a  map  or  a  plan  or  some 
committee  report  connected  with  his  eastern  or  western  juris- 
dictions. 'Furthermore,  he  was  elected  a  Fellow  of  the  Royal 
Society  in  1874 ;  more  recently  he  was  made  a  Doctor  of  Laws 
of  E(finburgh;  and  he  wore  a  buttonhole.  Finding  that  his 
health  was  failing,  last  year,  with  characteristic  honesty,  he 
resigned  the  judicial  office  for  which  he  felt  his  powers  unequal, 
and  Mr.  M'Kechnie  (who  may,  in  passing,  be  congratulated  on 
restoration  to  health  after  a  critical  illness,  which  laid  him  aside 
at  the  close  of  the  winter  session)  was  appointed  in  his  place. 
Last  month,  as  had  been  his  habit  for  years,  he  retired  to  his 
castle  in  the  north  to  hail  the  return  of  warmth  and  sunshine 
and  flowers,  of  which  he  was  passionately  fond.  He  had  just 
begun  to  enjoy  again  the  pleasures  of  his  fine  estate  when  he 
was  cut  off  somewhat  suddenly  at  a  ripe  old  age. 

I  turn  to  a  very  different  but  in  many  respects  an  equally 
estimable  man.  It  is  hardly  possible  to  exaggerate  the  expressions 
of  regret  which  have  been  in  circulation  about  Mr.  Charles  Scott, 
who  died  a  week  after  his  predecessor,  Mr.  Irvine.     The  present 

feneration  who  have  seen  him  chiefly  at  the  clerks'  table  in  the 
usticiary  Court  will  hardly  believe  that  a  quarter  of  a  century 
ago  Mr.  Scott  was  in  leading  practice  as  a  junior,  and  figured  in 
many  cases  as  such  alongside  of  the  most  brilliant  advocates  of 
his  time.  Mr.  Scott  was  a  imique  type  of  man  in  his  history,  in 
his  opinions,  and  in  his  tastes.  The  son  of  a  cabinetmaker  in 
Perth,  he  was  educated  at  the  grammar  school  of  that  city,  and 
at  St.  Andrews,  with  the  view  of  fulfilling  his  parents'  wish  that 
he  should  "  wag  his  pow  in  a  pulpit."  Of  a  robust  courage  and 
keen  intellect,  nowever,  he  early  abandoned  orthodox  tenets  as 
things  to  which  neither  intelligent  nor  scientific  thought  could 
subscribe.  He  therefore  adopted  the  law  as  his  profession.  In 
1844  he  got  a  temporary  appointment  and  livelihood  at 
Cupar-Fife  as  successor  to  Alexander  Russel  in  the  editorship 
of  the  Fife  Herald,      He  occupied  a  similar  positiou^-^Q^^ 
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Weekly  Begister  in  Edinburgh  in  1845,  and  in  1848  was  editor 
of  the   Weekly  Express,     Called  to  the  bar  in  1847,  he  soon 
acquired  a  considerable  practice,  especially  in  jury  cases  and 
criminal  trials,  where  he  distinguished  himself  by  his  ingenuity, 
his  pawkiness,  his   carefulness,  and   the   ease   with   which   he 
mastered  the  commoner  details  of  human  life,  no  less  than  by  the 
propounding  of  certain  novel  but  highly  enlightened  theories  of 
criminal  responsibility,  in  which  many  present-day  jurists  are 
participants.     At  that  time  Mr.  Scott  held  a  better  position  at 
the  bar  than  many  who  have  since  become  judges  and  peers;  but 
some  fifteen  years  ago,  owing  to  a  variety  of  causes  for  which 
Mr.  Scott  was  not  to  blame,  his  business  began  to  decline,  and, 
latterly  abandoning  practice,  he  devoted  himself  to  the  duties  of 
his  office  and  to  literature,  which  had  ever  been  his  pet  pastime. 
Another  side  of  Mr.  Scott's  character  was  his  political  breadth 
and  intensity.     At  a  very  early  age  he  identified  himself  with 
politics,  and  did  a  yeoman's  share  in  the  conflicts  of  his  day.     He 
lived  to  see  the  animosities  which  marked  public  life  in  his  child- 
hood die  away,  and  a  healthier,  more  friendly  tone  pervade  the 
intercourse  of  factions  at  the  bar.      He  lived  to  see  political 
opponents  fraternise  with,  instead  of  hate,  each  other,  as  had 
been  their  duty  in  the  forties.     He  had  the  distinction,  also,  of 
being  the  pioneer,  or  one  of  the  pioneers,  of  Scotch  Tory  demo- 
cracy, for,  notwithstanding  his  Conservatism,  which  was  never 
of  a  bigoted  or  dogmatic  or  antiquarian  type,  he  cherished  that 
intense  sympathy  with  the  working  classes  which  fortunately 
seems  inera(£cable  in  persons  who  have  been  spectators  or  parti- 
cipants in  their  privations.     Accordingly,  on  many  occasions  he 
found   himself  in   the   paradoxical   position — then   thought    to 
be  so — of  addressing  working  men   as   Tories.     Nay,  he  was 
fond  of   speaking   to   working  men,  and  perhaps  the  greater 
part  of    has   thoughts,  religious   and   social,    were  devoted   to 
theories  for  elevating  them  and  criminals.     They — the  working- 
men — knew  the  sincerity  and  constancy  with  which  he  advocated 
those  honest  but  sometimes  impracticable  views,  and  even  the 
Radicals  among  them  tolerated  Mr.  Scott  in  an  afiectionate  way 
which  many  of  his  brother  politicians  envied.     But  somehow  he 
made  little  advance  as  a  politician  and  an  economist.     He  con- 
tested Perth  as  a  Conservative  in  1874,  but  was  defeated  by  the 
Hon.  A.  Kinnaird.     There  was  a  talk  of  his  standing  for  Kirk- 
caldy half-a-dozen  years  later,  but  his  candidature  did  not  come 
to  anything.     For  all  that,  in  the  former  year  he  stood  pretty 
high  in  the  matter  of  political  possibilities,  and  his  name  was 
even  mentioned  as  a  likely  one  for  the  Solicitor-Generalship.     It 
is  of  little  moment  now  to  discuss  how  or  by  what  gi*eat  man 
Mr.  Scott  was  diverted  from  the  path  on  which  he  seemed  at  that 
time  to  have  entered  auspiciously.     Suffice  it  to  say  that  he  was 
not  made  an  officer  of  the  Crown,  but  that  he  succeeded  Mr.  Irvine 
as  Clerk  of  Justiciary,  and  that  from  thenceforth  his  partialities 
seemed  to  lie  chiefly  in  the  direction  of  letters  and  philosophy. 
As  a  junior  he  was  known  and  liked  as  Charlie  Scott;  as  a  senior 
be  remained  Charlie  Scott;  and  as  Charlie  Scott  he  difid.^.  His 
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mind  was  discursive  in  the  highest  degree,  and  at  the  time  of  his 
death,  notwithstanding  his  age,  which  was  great,  and  his  disap- 
pointments, which  were  greater,  he  was  engaged  upon  a  book  of 
poems,  a  novel  dealing  with  Parliament  House  affairs,  and  notes 
on  certain  members  of  the  bar.  Various  essays  on  ethics  and 
kindred  topics  had  flowed  from  his  prolific  and  facile  pen.  His 
contributions  to  your  contemporary,  Tlve  Juridical,  are  among 
the  best,  if  not  the  very  best,  features  of  that  publication.  On 
account  of  his  many  kindly  and  cultured  qualities,  those  who 
knew  him^he  circle  was  last  becoming  narrower — will  sadly 
miss  him.  He  was  a  type  of  man  which  on  account  of  its  rarity 
the  House  cannot  afford  to  lose.  Being  a  philosopher,  he  had 
a  kind  word  for  all  men,  from  his  brethren  of  the  bar  down  to 
the  very  criminals  he  had  so  often  seen  hustled  away  to  servi- 
tude. On  the  liberation  of  these  criminals  he  did  not  disdain  to 
consult  with  them  on  their  rehabilitation.  No  one  ever  applied 
to  him  in  vain  for  aid  or  counsel,  and  many  a  disappointed  suitor 
knew  that,  while  all  the  world  might  jeer  at  their  crack-brained 
litigiosity,  in  Mr.  Scott  they  ha3  a  willing  and  sympathetic 
listener.  With  a  retentive  memory,  and  personal  knowledge  of 
half  a  century  of  prominent  lawyers,  his  conversation  was  highly 
entertaining;  but  he  had  outlived  his  contemporaries,  and  his 
visits  to  the  fireside  were  becoming  fewer  and  fewer.  He  felt 
that  time  was  slipping  away  from  him,  and  he  was  anxious  to 
make  the  most  of  it.  Faithfully  did  he  try  to  do  it.  No  one 
had  had  a  larger  or  more  varied  experience  of  law  and  of  life, 
or  fewer  enemies,  or  seemingly  greater  chances;  and  therefore 
one  wonders  why  he  did  not  die,  if  not  Solicitor-General  or  a 
senator,  at  least  as  the  Sheriff  of  a  county.     Peace  to  his  ashes! 


Itotts  from  yonbon. 

Thb  Temple,  SOth  April,  1892. 
A  FORTNIGHT  taken  out  of  a  month  is  a  pretty  good  slice,  and  it 
cannot  be  said  that  the  topics  which  have  arisen  since  my  last 
notes  have  presented  anything  very  novel.  But  if  there  has  not 
been  much  doing  of  actual  work  in  London,  there  has  been  much 
talk  about  work  that  ought  to  be  done  but  is  not ;  though  the 
complainers  have  not  had  it  all  their  own  way.  There  have 
arisen  champions  on  the  other  side,  one  of  them  being  no  less  a 
personage  than  the  Lord  Chancellor,  who  has  found  excuses  for 
many  of  the  complaints  made  against  the  law  and  the  lawyers 
which  have  been  lately  so  general.  No  doubt  there  is  much  of 
what  his  lordship  calls  "  flabby  nonsense  "  talked  by  some  of  the 
critias,  chiefly  lay,  who  rush  into  print  in  the  newspapers ;  and 
this  was  never  more  apparent  than  during  the  discussion  upon 
the  question  of  cross-examination  which  occupied  a  great  deal  of 
space  in  those  papers  a  short  time  ago.  The  Chancellor  seems  so 
vexed  with  the  wigging  which  he  has  had  to  endure  as  the  head  * 
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and  front  of  the  law  that,  though  he  is  sitting  as  chairman  of  the 
Council  of  Judges  to  devise  a  scheme  of  reform,  it  looks  almost 
as  if  he  intended  to  play  Balaam's  rSle,  and  bless  instead  of  curse. 
But,  after  all,  papers  lik«  the  Times  and  the  Morning  Post  have 
that  to  say  which  must  give  even  "a  most  conservative  Chancellor" 
pause;  and  they  and  others  are  most  persistently  keeping  up  the 
crusade.  Nor  does  the  Law  Quarterly  usually  publish  "  flabby 
"  nonsense ";  and  the  Law  Times'  most  stinging  paragraphs  are 
drafted  upon  the  matter  which  our  optimistic  Chancellor  thinks 
is  treated  with  so  much  exaggeration.  These  articles  are  all 
written  by  lawyers  and  by  lawyers  of  great  experience,  if  not  of 
actual  practice  in  the  Courts,  yet  of  the  course  of  legal  afiairs 
for  many  years.  These  writers  have  had  no  difiiculty  in  showing 
that  "  flabby  nonsense "  can  be  talked  by  officials  of  the  Court 
who,  taking  the  cue  of  the  Chancellor,  endeavour  to  show  by 
certain  kinds  of  statistics  that  things  are  not  so  bad  as  we  have 
so  often  heard  they  are.  But  then,  even  if  our  Chancellor  and 
his  less  exalted  colleague  are  right  in  this,  they  none  the  less  miss 
the  point  of  the  whole  controversy.  It  may  be  that  the  judges 
of  the  past  were  not  more  public-spirited  than  their  successors  of 
to-day,  and  that  business  is  transacted  in  the  Courts  now  as  expe- 
ditiously as  ever  it  was  in  the  olden  times.  That  may  be  so, 
and  yet,  as  the  Times,  in  a  most  able  article  in  which  the  official 
statements  are  examined  in  detail,  says,  "  The  fact,  if  such  it  be, 
"  that  things  are  no  worse  than  they  were  will  not  silence  a  single 
"  complaint.  The  demand  is  on  all  hands  for  something  better 
"  than  we  have,  or  perhaps  ever  had.  The  rate  at  which  all  other 
"  kinds  of  businesses  than  legal  proceed  has  been  so  accelerated 
**  that  methods  once  usual  and  perhaps  reasonable  in  Courts  of 
"Justice  are  now  anachi^onisma"  These  remarks  are  a  perfect 
answer  to  all  those  judges,  such  as  Mr.  Justice  Day  and  Mr. 
Justice  Denman,  who,  like  the  Chancellor,  have  shown  impatience 
upon  various  occasions  of  the  criticisms  which  have  been  aimed 
at  the  Courts.  This  very  Council  of  the  Judges  is  showing  by 
the  old-fashioned  easy  deliberation  of  its  proceedings  that  the 
traditional,  dignified,  but  deadly  slow  progression  of  things 
legal  is  still  considered  the  proper  form  in  the  higher  ranks 
of  the  profession.  There  are  evident  signs  of  impatience  at 
this.  Nobody  knows  whether  anything,  or  what,  has  been 
done ;  and  yet  five  months  have  now  elapsed  since  the  Judges' 
Committee  began  to  sit.  The  fact  is,  the  matter  is  in  the  wrong 
hands.  The  legal  profession  will  never  reform  itself.  The  House 
of  Lords  might  as  well  be  expected  to  vote  of  its  own  motion  for 
a  measure  declaring  the  abolition  of  all  titular  and  other  dis- 
tinctions and  social  and  professional  privileges  and  advantages 
which  fall  to  those  who  are  of  the  aristocracy.  The  lawyers  as 
a  body  would,  without  doubt,  welcome  reform  upon  certain 
lines  well  enough  defined  now  through  the  discussions  that  have 
been  raised,  but  they  are  helpless.  Their  only  power  is  a  vis 
inerticB,  which  acts  so  as  to  perpetuate  old  abusearffQ^^feve 
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energy  they  have  none  if  power  is  wanted  in  a  new  direction. 
The  judges  are  only  too  truly  the  representatives  of  this  state  of 
matters;  they  are  representative  of  nothing  else.  They  still 
carry  great  weight,  and  their  opinions  would  be  considered 
entitled  to  the  compliment  of  legislative  action  if  they  did 
propose  a  scheme  of  reform ;  but  any  scheme  proposed  by  them 
is  almost  sure  to  fail  in  meeting  the  necessities  of  the  case,  and 
it  will  be  found  in  the  end  that  some  Government  or  other  will 
have  to  begin  de  novo,  make  its  inquiries  for  itself,  and  put 
forward  a  legal  Reform  Bill  as  a  great  political  and  socicd 
measure,  which  it  really  ought  to  be  considered,  and  not  as 
merely  a  professional  one.  We  simply  cannot  expect  our  judges 
to  enter  heartily  into  considering  on  purely  utilitarian  grounds 
such  great  questions  as  the  relation  of  the  Lord  Chancellor  to 
politics,  the  decentralization  of  the  administration  of  justice 
following  upon  the  abolition  of  circuits  and  the  creation  of 
provincial  Courts  as  branches  of  the  High  Court,  and  the 
amalgamation  of  the  two  branches  of  the  profession.  A  pro- 
gramme of  reform  into  which  such  proposals  were  introduced 
would  be  indeed  an  unauthorised  one  as  far  as  the  judges  were 
concerned.  Independent  Government  action  is  necessary,  and 
the  most  satisfactory  feature  of  the  position  is  that  the  lay 
press  has  done  much  to  create  in  the  minds  of  the  public  an 
appreciation  of  the  wide  interests  which  are  involved  in  the 
reform  of  legal  administration.  Perhaps  the  remark  may  be 
ventured  that  now  there  would  be  a  grateful  recognition  of  the 
pluck  and  spii  it  of  any  Government  which  would  boldly  oppose 
itself  to  certain  powerful  legal  interests  for  the  public  benefit, 
and  really  give  us  a  wide  scheme  of  reform.  There  is  a  tone  of 
despondency  in  some  writers  when  they  speak  of  the  difficulties 
of  law  reform  being  almost  insurmountable  by  reason  of  the 
apathy  of  the  public  in  regard  to  these  matters.  Why  should  so 
much  stress  be  laid  upon  this  ?  The  public  are  only  waiting  for 
the  right  man,  the  man  who  understands  the  subject  and  can 
show  the  people  that  here  is  a  definite  practical  benefit  to  be 
conferred  upon  the  nation  at  large,  and  that  his  Government 
will  make  this  an  essential  part  of  its  programme.  Why  should 
it  be  more  difficult  to  work  up  popular  feeling  upon  this 
subject  than  upon  the  question  of  the  abolition  of  purchase 
in  the  army  and  other  army  reforms  which  roused  such  im- 
mense enthusiasm  when  Mr.  Gladstone  persuaded  the  country 
that  they  meant  the  removal  of  invidious  class  privileges? 
This  element  in  law  reform  might  very  well  be  worked  witli 
not  much  less  success,  I  venture  to  think,  and  the  necessary 
impulse  brought  to  bear  upon  Parliament.  The  lay  press  is 
doing  its  best,  and  the  political  platform  should  by  this  time 
have  come  to  its  aid,  and  have  given  us  the  opportunity  in 
addition  of  settling  the  dispute  between  the  editors  and 
Mr.  Gladstone  as   to  the   relative  efiectivity   of  platform  and 

fress  in  the  formation  of  public  opinion.     As  at  present  advised, 
should  vote  for  the  superiority  of  platform  in  this  case  if  I 
could  only  see  the  suitable  orator  upon  it.    It  must  be  a  politician. 
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and  he  must  be  a  Prime  Minister.  Fancy  a  leading  Q.C.  engaged 
in  snch  an  enterprise  !  Mr.  Gladstone  or  Lord  Salisbury  taking 
the  question  in  hand  would,  in  a  week,  do  more,  say,  for 
bringing  about  the  amalgamation  of  the  profession  than 
Sir  Edward  Clarke  could  do  in  a  lifetime  by  addressing  law 
students'  societies.  Let  either  of  them  gather  professional 
opinion  upon  this  subject — read,  for  example,  the  article  in  the 
current  number  of  the  Law  Quarterly  Review  on  "  The  "Reform 
of  Legal  Administration,"  and  then  work  it  up  as  a  politician, 
free  from  the  trammels  of  the  lawyer  in  respect  of  his  professional 
position.  Surely  there  is  room  for  declamation  here.  Indeed,  it 
seems  it  ought  to  be  almost  absurdly  easy,  when  one  thinks  of  it, 
to  get  up  an  excitement  against  the  iniquities  of  the  law  and  the 
lawyers.  So  long  ago  as  the  days  of  Jack  Cade  the  reform  of 
the  law  was  dear  to  the  people,  and  they  developed  so  much 
enthusiasm  over  it  as  to  insist  upon  making  a  bonfire  of  the 
Temple,  and  throwing  the  lawyers  and  their  crabbed  books  with 
the  blax^k  letter  mysteries  into  it  if  they  could  get  hold  of  them. 
I  should  be  i-ather  sorry  to  see  the  populace  quite  so  eager  now 
for  legal  reform.  My  imaginary  politician  would,  I  hope,  lash 
up  its  fury  with  a  certain  amount  of  discretion,  and  be  careful 
always  to  avoid  such  expressions  as  "  Don't  bum  out  that  nest  of 
vipers  in  the  Temple." 

A  certain  "puir  daft  body"  some  time  ago  distinguished 
herself  by  commencing  actions  against  a  number  of  judges  for 
various  malfeasances  which  she  charged  against  them,  but,  on 
the  whole,  actions  against  judges  are  not  common.  There  seems 
some  likelihood,  however,  of  a  really  seriously  intentioned  action 
being  brought  against  Mr.  Justice  Grantham  for  a  proceeding 
dear  to  the  hearts  of  teetotallers  truly,  but  which  was  of  very 
doubtful  propriety  in  the  eyes  of  lawyers,  not  to  say  a  positive 
wrong.  In  the  course  of  a  quarrel  in  a  public-house,  a  miner 
named  Goodhead  struck  a  man  named  Evans  a  blow,  upon  which 
erysipelas  supervened  and  resulted  in  death.  On  the  trial  at 
Durham,  Mr.  Justice  Grantham  ordered  the  landlord  to  take  his 
place  in  the  dock  by  the  side  of  the  prisoner  who  had  been 
convicted  of  manslaughter,  and  then  lectured  him  most  severely, 
amongst  other  things  saying  that  he  should  have  been  more 
satisfied  if  the  jury  had  found  him,  as  the  supplier  of  the  liquor 
to  the  prisoner,  who  was  already  drunk,  guilty  of  manslaughter 
rather  than  the  prisoner.  No  charge  had  ever  been  made  against 
the  landlord  of  any  kind,  and  at  the  time  there  was  none. 
Mr.  Justice  Grantham  seems  to  have  come  perilously  near 
the  line  which  may  be  overstepped  even  by  a  judge  in  Court. 
His  privilege  does  not,  as  the  Law  Times  points  out,  necessarily 
cover  all  judicial  eccentricities,  although  ne  is  not  liable  to  be 
sued  for  an  adjudication  according  to  the  best  of  his  judgment 
upon  a  matter  within  his  jurisdiction;  nor  is  it  a  case  where  there 
might  be  a  mistake  as  to  facts  upon  which  the  jurisdiction  would 
depend.  He  was  acting  with  his  eyes  open  at  anyrate.  This  is 
not  the  only  occasion  upon  which  this  judge,  who  is  doubtless 
very   well   meaning,  and   whose    good    intentions  ^ar^  ^plainly 
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manifest  and  highly  creditable  to  him,  has  allowed  his  zeal  to 
outrun  his  discretion.  He  has  much  need  to  remember  the 
maxim,  "  Surtovi  point  de  zUeJ' 


Midlothian. — Sir  John  Gillespie  has  resigned  his  commission  as 
Clerk  of  the  Peace  to  the  County  Justices,  and  Mr.  John  Forrester,  who 
has  hitherto  acted  as  depute-clerk,  has  been  appointed  to  the  vacant  post. 

Edinburgh. — It  is  understood  that  on  the  5th  May  Mr.  R.  Crauford, 
comptroller  of  stamps  and  taxes,  retires  on  pension.  Mr.  Crauford,  who 
is  a  brother  of  the  late  Lord  Ardmillan,  entered  the  service  in  1849,  and 
went  through  all  classes  of  the  tax  surveying  department,  tUl  in  1871 
he  became  comptroller  of  stamps  and  taxes  in  Dublin.  In  1875,  on  the 
death  of  Mr.  Angus  Fletcher,  he  was  promoted  to  the  post  which  he  is 
now  about  to  vacate.  At  the  beginning  of  this  year  he  was  among  the 
few  specially  exempted  from  the  terms  of  the  Order  in  Council,  which 
came  into  force  then,  rendering  the  superannuation  compulsory  of  all 
officers  who  had  reached  the  age  of  sixty-five.  He  now  retires  on 
attaining  his  seventieth  year.  It  is  understood  that  Mr.  A.  Eraser, 
superintending  inspector  of  taxes,  who  has  been  for  the  last  two  months 
acting  as  comptroller,  will  be  his  successor.  Mr.  Fraser's  service  dates 
from  the  year  1853.  In  1877  he  became  an  inspector,  and  in  1887 
superintending  inspector  of  taxes. 


Institute  op  Accountants  and  Actuaribs  in  Glasgow. — At  the 
quarterly  general  meeting  of  this  Institute  (incorporated  by  Royal 
Charter),  held  in  the  hall,  West  Nile  Street,  Glasgow,  on  28th  April — 
Mr.  John  E.  Watson  in  the  chair — the  following  candidates,  having 
passed  the  examinations  prescribed  by  the  rules,  and  been  found  duly 
qualified,  were  admitted  as  members  and  associates  respectively: — 
(1) — Members — Thomas  L.  Anderson  (associate,  1889),  with  Messrs. 
Grahame,  Crum,  &  Connal,  C.A. ;  William  Auld  (associate,  1889-),  with 
Messrs.  McClelland,  Mackinnon,  &  Co.,  C.A. ;  John  Fairlie  (associate, 
1887),  with  Messrs.  Wight  &  Ferguson,  C.A. ;  John  W.  Gourlay 
(associate,  1888),  with  Messrs.  McClelland,  M*Kinnon,  &  Co.,  C.A. ; 
Andrew  Mitchell  (associate,  1881),  of  Messrs.  Sloanes  k  Mitchell,  C.A; 
James  B.  Paterson  (associate,  1889),  with  Messrs.  M*Farlane,  Hutton,  k 
Patrick,  C.A.;  A.  D.  Rankin  (associate,  1888),  with  Messrs.  D.  Johnstone 
Smith  &  Williamson,  C.A. ;  William  Sharp  (associate,  1887),  with 
Messrs.  MTarlane,  Hutton,  <fe  Patrick,  C.A.  (2)  Associates — Hugh 
Brown,  jun.,  Charles  L.  Crawford,  David  L.  Honeyman,  Edward 
Hutchison,  Walter  A.  Kennedy,  R.  Douglas  Mitchell,  Louis  Ogilvie, 
Lewis  A.  Roberton,  John  D.  Steel,  James  S.  Stewart,  Thomas  W. 
Tannock,  Thomas  Ure,  C.  D.  R.  Walker. 
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THE    SALE    OF    GOODS    BILL. 

Even  the  most  pronounced  opponent  of  hereditary  legislation 
will  acknowledge  the  services  of  the  law  peers,  who,  in  addition  to 
their  judicial  duties,  devote  themselves  to  the  improvement  of 
the  law  they  are  called  on  to  administer.  In  two  successive 
sessions  the  Sale  of  Goods  Bill  has  passed  through  the  House  of 
Lords,  receiving  on  each  occasion  the  careful  consideration  of  the 
Standing  Committee  on  Law.  At  the  end  of  last  session  it 
passed  purely  as  an  English  and  Irish  measure,  but  within  the 
past  few  days  it  has  again  passed  the  House  as  a  measure 
applicable  to  the  United  Kingdom.  The  parliamentary  pro- 
motion of  the  bill  has  been  under  the  general  charge  of  Lord 
Herschell,  while  Lord  Watson  has  specially  interested  himself 
in  the  adaptation  of  its  provisions  to  the  specialties  of  Scots  law. 

The  bill  itself  was  framed  some  years  ago  by  his  Honour 
Judge  Chalmers  of  Birmingham,  who  pioneered  the  work  of 
codification  in  this  country  by  his  successful  Bills  of  Exchange 
Act  of  1882,  and  whose  great  experience  in  a  busy  commercial 
centre  has  afforded  special  advantages  in  dealing  with  the  subject 
of  sale. 

But  while,  in  accordance  with  an  axiom  of  true  codification, 
the  original  framework  of  the  bill  is  due  to  the  skill  of  a  single 
qualified  expert,  the  consideration  given  to  its  clauses  by  the 
profession  and  by  public  bodies  during  last  Parliamentary  recess, 
and  the  amendments  suggested  and  adopted,  have  distinctly 
improved  its  character.  The  Glasgow  Faculty  of  Procurators 
are  specially  to  be  congratulated  on  the  result  of  the  labours  of 
their  Bills  Committee,  whose  elaborate  report,  specially  devoted 
to  the  adaptation  of  the  bill  to  Scotland,  has  been  received  with 
marked  favour  in  legal  circles.  The  best  proof  of  the  value 
attached  to  the  report  by  the  promoters  of  the  bill  is  the 
adoption  of  most  of  the  suggested  amendments  and  the  incor- 
poration of  these,  often  ipsis^imis  verbis,  in  tlie  measure  as  it 
now  stands.     The  bill,  however,  is  not  yet  beyond  criticism,  and 
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the  importance  of  the  interests  involved  justifies,  and  indeed 
necessitates,  the  continued  and  careful  study  of  its  provisions, 
and  the  full  and  free  discussion  of  the  difficulties  inseparately 
connected  with  the  subject. 

Three  points  of  distinction  between  English  and  Scottish  law 
have  been  specially  dealt  with  in  the  report  referred  to, — (1)  the 
different  effects  of  tradition ;  (2)  the  actio  quanti  minoris,  which 
has  place  in  England,  but  which  has  hitherto,  as  a  general  rule, 
been  excluded  from  the  law  of  Scotland ;  and  (3)  the  specialties 
of  English  law  as  to  warranties. 

In  regard  to  tradition  it  is  surprising  that  the  suggested 
adoption  of  the  English  principle  has  met  with  so  little  opposition 
in  Scotland.  The  arguments  in  favour  of  the  change  are  indeed 
weighty,  and  seem  to  have  been  convincing.  The  matter  is  tersely 
referred  to  by  Lord  M'Lai^en  in  his  recent  sketch  of  the  late 
Lord  President  Inglis.  "It  is  now  proposed,"  he  says,  "that 
"  the  Sale  of  Goods  Bill  should  be  extended  to  Scotland,  and 
"there  can  be  no  doubt,  in  view  of  the  intimate  commercial 
"  relations  which  subsist  between  England  and  Scotland,  that 
"  this  is  a  proper  extension,  and  that  we  ought  to  give  up  the 
"  theoretical  distinction  that  the  risk  only,  and  not  the  general 
"  property,  is  transferred  by  the  contract  of  sale.  To  a  foreigner 
"  it  must  seem  strange  that  a  sale  of  goods  by  a  London  house  to 
"  a  Glasgow  house  is  regulated  by  a  law  theoretically  different 
"  from  the  law  which  regulates  a  sale  by  a  Glasgow  house  to  a 
"  London  house.  The  anomaly  is  none  the  less  remarkable  when 
"  we  know  that  under  the  influence  of  legal  refinements  the 
"  consequences  of  the  contracts  are  nearly  but  not  quite  identical 
"  in  the  two  cases."  * 

The  other  points  of  difference  referred  to  may  be  conveniently 
considered  together.  The  Glasgow  Faculty  suggested  that  the 
actio  quanti  minoins  should  be  adopted  in  Scotland,  but  that 
the  English  rules  as  to  warranties  should  be  rejected.  This  part 
of  their  report  has  been  unreservedly  accepted,  but  we  think  it 
deserves  further  consideration  at  the  hands  of  the  profession. 
The  view  that  the  a^tio  quanti  Tninoris  should  be  extended  to 
Scotland  was  incidentally  supported  by  the  present  writer  in  an 
article  in  a  contemporaryf  of  no  distant  date,  but  he  has  since 
had  the  benefit  of  a  lengthened  correspondence  with  the  framer 
of  the  bill,  to  whose  great  kindness  he  is  indebted  for  many 
valuable  suggestions.  One  result  is  an  increasing  doubt  as 
to  whether  the  benefits  of  assimilation  in  the  matter  of  the 
actio  qiLanti  Tninoris  outweigh  the  disadvantages  undoubtedly 
associated   with   the  principle  itself.      Judge  Chalmers  writes, 

*  Juridical  ReHeu\  iv.  18.         t  Juridical  ReneWy  iii»,  303.x  -  . 
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"Speaking  as  a  judge,  I  should  be.  very  loath  to  alter  the 
"  Scottish  rule  if  I  was  fortunate  enough  to  have  it  here.  If 
"  goods  are  retained,  I  think  it  is  a  sound'  rule  that  the  contract 
"  price  should  be  paid,  except  in  the  case  where  goods  are  neces- 
"sarily  consumed  in  the  course  of  trial."  Again,  in  another 
connection,  he  says,  "I  can  imagine  many  cases  where  the 
"Scottish  rule  works  hai'dly,  but  the  English  rule  gives  rise  to 
"  perjury  in  every  Court." 

But  the  difficulty  is  greatly  increcised  when  we  attempt,  as 
the  Glasgow  Faculty  have  done,  to  import  the  actio  qucmti 
minoris  into  Scots  law  and  at  the  same  time  to  exclude  the 
rules  as  to  warranties  by  which  in  English  law  it  is  surrounded. 
This  is  perhaps  the  least  satisfactory  part  of  the  work  of  the 
Faculty's  Bills  Committee,  suggesting,  as  it  does,  a  compromise 
between  conflicting  views,  and  illustrating  a  special  danger  of 
parliamentary  drafting. 

To  enable  the  general  reader  to  follow  the  argument,  clause 
12  of  the  Bill  as  it  now  stands  may  be  repix)duced  in  the  following 
form : — 


England. 

(1.)  In  England  or  Ireland — 

(a)  Where  a  contract  of  sale  is 
subject  to  any  condition  to  be  ful- 
fiUcKi  by  the  seller,  the  buyer  may 
waive  the  condition,  or  may  elect 
to  treat  the  breach  of  such  coudi- 
tion  as  a  breach  of  warranty,  and 
not  as  a  ground  for  treating  the 
contract  as  repudiated : 

(6)  Whether  a  stipulation  in  a 
contract  of  sale  is  a  condition,  the 
breach  of  which  may  give  rise  to  a 
right  to  treat  the  contract  as  repu- 
diated, or  a  warranty,  the  breach 
of  which  may  give  rise  to  a  claim 
for  damages,  but  not  to  a  right  to 
treat  the  contract  as  repudiated, 
depends  in  each  case  on  the  con- 
struction of  the  contract : 

(c)  Where  a  contract  of  sale  is 
not  severable,  and  the  buyer  has 
accepted  the  goods,  or  part  thereof, 
or  the  contract  was  for  specific 
goods,  the  property  in  which  has 
passed  to  the  buyer,  the  breach  of 
any  condition  to  be  fulfilled  by  the 
seller  can  only  be  treated  as  a 
breach  of  warranty,  and  not  as  a 
ground  for  rejecting  the  goods  and 
treating  the  contract  as  repudiated, 
unless  there  be  a  condition  in  the 
contract  to  that  effect. 


Scotland. 
(2.)  In  Scotland— 

(a)  Where  a  contract  of  sale  is 
subject  to  any  condition  to  be  ful- 
filled by  the  seller,  the  buyer  may 
waive  the  condition,  or  elect  to 
treat  the  breach  of  such  condition 
as  a  breach  which  may  give  rise 
to  a  claim  for  damages  : 

(b)  Failure  to  perform  any  mate- 
rial part  of  a  contract  of  sale  is  in 
general  a  breach  of  contract  which 
entitles  the  party  not  in  fault  to 
reject  the  goods  and  treat  the  con- 
tract as  repudiated,  and  it  depends 
on  the  circumstances  and  equities 
of  each  case  whether  the  contract 
can  be  treated  as  repudiated  or  the 
breach  complained  of  falls  to  be 
satisfied  by  damages. 
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These  provisions,  so  far  as  they  relate  to  England,  are  merely 
the  embodiment  of  existing'  English  law,  but  in  regard  to 
Scotland  it  is  far  otherwise.:  Sub-section  (1)  (a)  deals  with  a 
"  condition  precedent "  as  opposed  to  what  is  known  in  England 
as  a  "  warranty "  or  collateral  agreement,  a  breach  of  which  is 
not  destructive  of  the  contract,  and  only  founds  a  claim  for 
damages.  But  according  to  the  present  law  of  Scotland  all  war- 
ranties are  conditions,  and  the  party  not  in  fault,  whether  seller 
or  buyer,  can  claim  rescission  of  the  contract,  restitution  of  •■ 
the  goods  or  price,  and  damages  for  the  breach.  Now,  it  will  be  • 
observed,  in  the  foregoing  exposition  of  the  law  of  England,  that  the 
buyer's  interest  alone  is  regarded.  The  first  sub-section  provides 
in  substance  that  where  there  is  a  breach  by  the  seller  of  a 
''  condition  "  (in  other  words,  a  breach  of  the  contract)  the  buyer 
may  waive  that  condition  with  its  mutual  rights  and  obligations, 
and,  by  treating  the  condition  as  a  warranty,  obtain  the  remedy 
of  damages  without  the  corresponding  obligation  of  restitution. 
In  Scotland  a  buyer  who  alleges  a  breach  of  the  seller  s  obligation 
must,  if  he  has  received  delivery  of  the  goods,  return  them  and 
place  the  seller  as  nearly  as  possible  in  the  position  he  would 
have  occupied  had  the  contract  never  been  entered  into.  Then, 
and  then  only,  can  he  claim  damages  for  the  breach.  But  this 
course  may  be  highly  inconvenient  for  the  buyer.  It  may  suit 
him  infinitely  better  to  keep  the  goods  and  yet  claim  c'amages  in 
accordance  with  English  law.  But  what  of  the  adlzf's  interest? 
He  is  at  the  mercy  of  a  mere  statement  by  the  buyer,  alleging, 
e.g.,  inferiority  in  quality.  Meanwhile  the  buyer  may  continue 
to  use,  and  perhaps  dispose  of,  the  goods.,  which,  had  they  been 
returned  to  the  seller,  would  have  enabled  the  latter  either  to 
refute  the  buyer's  statements,  or,  if  these  are  well  founded,  to 
dispose  of  the  goods  in  the  manner  most  advantageous  to  himself. 
He  may  be  able  to  obtain  a  price  for  them  which  would  go  far 
to  meet  the  buyer's  claim  for  damages. 

Turning  now  to  the  proposed  provisions  for  Scotland,  their 
professed  object,  as  already  stated,  is  to  admit  the  actio  qtiavfi 
minoris,  but  to  reject  the  English  rules  as  to  warranties.  We 
much  doubt  if  this  object  has  been  accomplished.  The  first  sub- 
section dealing  with  Scotland  is  practically  identical  with  the 
English  one  already  referred  to,  and  seems  to  admit  the  most 
objectionable  of  the  English  warranty  rules.  There  is  a  slight 
alteration  in  the  language  employed  at  the  end  of  the  sub-section 
by  which  the  use  of  the  word  *'  warranty  "  is  avoided,  but  the 
effect  seems  precisely  the  same.  The  buyers  interest  alone  is 
regarded.  It  is  the  seller's  breach  and  the  buyer's  remedies  that 
are  dealt  with,  and,  as  in  the   other  case,  these  remedies   are 
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alternative.  The  buyer  may,  iii .  accordance  with  the  existing 
law  of  Scotland,  treat  the  seller's  breach  as  that  of  a  "  condition  " 
and  thereupon  annul  the  contract,  return  the  goods,  and  claim 
damages.  But  in  addition  to  this  he  is  now  expressly  authorized 
to  waive  the  condition,  and  to  elect  ix)  treat  the  breach  as  giving 
rise  to  a  claam  for  damages.  Clearly  in  the  latter  case  the  buyer 
must  be  allowed  to  retain  the  goods,  and  we  therefore  fail  to  see 
wherein  the  effect  differs  in  any  material  respect  from  that  of  an 
English  "  warranty,"  The  only  difference  that  suggests  itself  is 
that,  while  in  England  the  rules  as  to  warranties  proceed  upon 
the  intelligible  principle  that  such  warranties  are  not  part  of  the 
contract  but  independent  agreements,  the  same  results  would 
follow  in  Scotland  by  an  innovation  upon  the  law  of  contract 
itself.  Better  far  to  adopt  the  whole  English  law  on  this  subject 
than,  by  the  use  of  different  language  meaning  the  same  thing, 
to  open  a  door  to  increased  litigation,  and  possibly  deprive 
Scotland  of  the  benefit  of  English  precedents. 

But  it  may  be  said  that  sub-section  (2)  (b)  differentiates  the 
law  intended  to  be  applied  to  Scotland  from  that  applicable  to 
England.  If  so,  it  contradicts  the  previous  sub-section  already 
examined,  and  obscures,  if  it  does  not  nullify,  the, whole  provi- 
sion. 

As  originally  framed  by  the  Glasgow  Faculty  this  sub-section 
was  open  to  the  charge  of  self-contradiction,  but  to  a  certain 
extent  the  objection  has  been  remedied  by  an  amendment  of  Lord 
Herschell  introduced  at  the  report  stage.  We  need  not  stay  to 
discuss  the  propriety  of  the  language  of  the  clause  as  it  emerged 
from  the  Standing  Committee,  embracing,  as  it  did,  the  precise 
words  suggested  in  the  Faculty's  Report.  But  taking  sub-section 
(2)  (b)  as  it  now  stands,  it  is  not  only  in  practical  contradiction  to 
the  provisions  of  the  previous  sub-section,  but  it  is  still  some- 
what inconsistent  in  its  own  terms.  It  contains  two  propositions 
which  in  the  original  draft  of  the  Glasgow  Faculty  formed 
separate  sub-sections,  thus — 

(1)  Failure  to  perform  any  material  part  of  a  contract  of  sale  is  in 
general  a  breach  of  contract  which  entitles  the  party  not  in 
fault  to  reject  the  goods  and  treat  the  contract  as  repudiated. 

This  is. a  partial  statement  of  the  general  law  of  contract 
equally  applicable  to  Scotland  and  England.  When  applied,  as 
here,  to  the  contract  of  sale  the  words  "  the  party  not  in  fault " 
suggest  the  rights  and  remedies  of  both  seller  and  buyer,  and  not 
merely  those  of  the  buyer.  But  the  only  remedy  specified  is 
that  of  rejecting  the  goods  and  treating  the  contract  as  repudiated. 
It  is  the  buyer  tliat  receives  the  goods,  and  therefore  it  is  he 
alone  that  is  in  a  position  to  reject  them.     The  proposed  change 
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in  Scots  law  is  therefore  entirely  in  favour  of  the  buyer  at  the 
expense  of  the  seller, 

(2)  And  it  depends  on  the  circumstances  and  equities  of  each  case 
whether  the  contract  can  be  treated  as  repudiated  or  the 
breach  complained  of  falls  to  be  satisfied  by  damages. 

This  is  inconsistent  with  the  option  given  by  sub-section  (2) 
(a),  which  leaves  it  to  the  buyer  to  say  whether  the  condition 
is  to  be  insisted  upon  or  whether  it  is  to  be  waived  and 
damages  claimed.  The  subject  matter  in  each  of  the  sub- 
sections is  the  buyer's  remedy  upon  the  seller's  breach  of  contract, 
yet  in  the  one  ctise  it  is  made  to  depend  on  an  act  of  personal 
volition,  while  in  the  other  it  depends  on  "circumstances  and 
"  equities." 

But  granting  that  it  is  possible  by  a  different  mode  of  treat- 
ment to  introduce  into  Scotland  the  actio  quanti  minoris  without 
the  English  rules  as  to  warranties,  the  question  remains  whether 
any  advantage  is  to  be  gained.  If  we  adopt  the  actio  quanti 
viinoiv^  we  necessarily  lose  the  actio  redhibitoria  by  which  the 
contract  is  annulled  in  the  interest  of  the  seller  as  well  as  of  the 
buyer.  No  doubt  both  actions  were  competent  to  the  buyer  in 
later  Roman  law,  but  under  that  system  the  seller's  interests  were 
otherwise  protected  in  a  manner  unknown  either  in  Scotland  or 
England.  That  the  existing  adaptation  of  the  English  bill  to 
Scotland  does  not  contemplate  any  set-off  to  the  seller  for  the 
rights  of  which  he  will  be  deprived  is  incidentally  seen  in  an 
a<1diti(m  to  clause  54,  which  was  not  suggested  by  the  Glasgow 
Faculty,  but  has  been  inserted  by  the  parliamentary  promoters 
of  the  bill.     It  reads  as  an  additional  sub-section,  thus — 

(5)  Nothing  in  this  section  shall  prejudice  or  affect  the  buyer's  right 
of  rejection  in  Scotland  as  declared  by  this  Act. 

This  must  refer  to  clause  12,  the  terms  of  which  we  have 
examined,  for  in  no  other  part  of  the  bill  is  there  any  declaration 
as  to  the  buyer's  rights  in  Scotland.  The  seller's  rights  are 
altogether  ignored. 

Clause  53,  dealing  with  "  specific 'J)erformance,"  has  been  entirely 
redrafted  since  the  bill  left  the  Standing  Committee,  and  from  a 
Scottish  point  of  view  it  has  been  improved.  But  the  remedy  is 
still  confined  to  the  buyer.  If  the  seller  is  to  be  called  upon  to 
give  specific  implement  by  delivery  of  the  goods,  why  should  not 
the  Court  have  power  to  decree  specific  implement  against  the 
buyer  for  payment  of  the  full  price  ?  Such  a  decree  would  of 
course  derogate  from  the  option  allowed  to  the  buyer  by  clause 
12,  but  it  would  at  least  have  the  merit  of  placing  the  parties 
on  a  more  eijual  footing. 

Clause  54  has  also  been  in  great  measure  redrafted :  but  it 
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may  be  objected  to  the  new  clause,  as  well  as  to  the  old,  that 
although  it  applies  to  the  whole  of  the  United  Kingdom,  it  is 
chiefly  concerned  with  the  effect  of  warranties  from  the  operation 
of  which  it  was  intended  by  clause  12  to  exclude  Scotland.  This 
inconsistency  is  not  remedied  by  the  proviso  to  which  we  have 
already  had  occasion  to  refer,  that"  nothing  in  the  clause  is  to 
"  prejudice  or  affect  the  buyer's  right  of  rejection  in  Scotland  as 
**  declared  by  this  Act."  It  therefore  gives  additional  point  to 
our  remark  that  the  intention  of  the  f ramers  of  the  Scottish 
clauses  to  exclude  English  warranties  from  Scotland  has  not  been 
effectively  carried  out.  The  proviso  appended  to  this  clause, 
besides  being  open  to  the  objection  previously  stated,  only  tends 
to  increase  the  confusion  arising  from  certain  clauses  and  parts 
of  clauses  dealing  with  warranties  being  applied  to  Scotland, 
while  others  are  confined  in  their  operation  to  England  and 
Ireland. 

Among  the  numerous  amendments  moved  by  Lord  Herschell 
at  the  report  stage,  and  now  part  of  the  bill,  is  a  new  clause, 
forming  number  60,  in  these  terras : — 

In  Scotland,  where  a  buyer  has  elected  to  accept  goods  which  he 
might  have  rejected,  and  to  treat  a  breach  of  contract  as  only 
giving  rise  to  a  claim  for  damages,  he  may,  in  an  action  by  the 
seller  for  the  price,  be  required,  in  the  discretion  of  the  court 
before  which  the  action  depends,  to  consign  or  to  pay  into 
court  the  price  of  the  goods  or  part  thereof,  or  to  give  other 
reasonable  security  for  the  due  payment  thereof. 

This  clause  was  drafted  by  the  Glasgow  Faculty,  and  is  now 
inserted  verbatim.  But  we  fear  it  only  forms  a  further  illustra- 
tion of  the  difficulty  and  danger  of  formulating  elaborate  and 
artificial  exceptions  to  the  rules  of  a  well-established  legal  system. 
The  clause  assumes  the  buyer  to  have  exercised  the  right  given 
him  by  clause  12  of  treating  the  "  breach  of  contract  as  only 
"giving  rise  to  a  claim  for  damages."  But  in  such  a  case  an 
action  by  the  seller  for  the  price,  as  contemplated  by  this  clause, 
would  be  irrelevant,  and  the  clause  therefore  falls  to  be  remodelled. 

Another  clause,  also  framed  by  the  Bills  Committee  of  the 
Glasgow  Faculty,  was  intended  as  the  complement  to  the  one 
just  referred  to.  It  imposed  a  duty  upon  the  buyer  to  intimate 
to  the  seller  within  a  reasonable  time  his  election  to  keep  the 
goods,  and  also  to  give  to  the  seller,  where  possible,  an  opportunity 
of  examining  into  the  truth  of  alleged  defects.  This  might  have 
been  of  real  advantage  to  the  seller,  and  would  have  formed  the 
only  substantial  benefit  to  be  obtained  by  him  in  exchange  for 
the  remedy  of  which  he  had  been  deprived.  Strange  to  say,  this 
clause  has  been  rejected  by  the  promoters  of  the  bill,  while  almost 
every  other  suggestion  of  the  Faculty  has  been  accepted. 
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The  conclusion  we  would  seek  to  enforce  is  that,  if  the  actio 
quanti  viinoi^is  is  to  be  introduQed  into  Scotland,  the  simplest 
and  best  course  is  to  take  the  English  warranties  with  it.  The 
attempt  to  separate  these  seems  to  fail  at  every  point,  and  to 
lead  to  an  artificial  and  often  unintelligible  mixture  of  principles. 

But  in  the  circumstances  it  seems  still  better  to  exclude  both 
the  (U'tio  quanti  minoria  and  the  English  warranty  rules,  and  to 
retain  the  existing  law  of  Scotland  so  far  as  it  affects  this  branch 
of  the  subject. 

It  is  to  be  hoped  that  the  whole  matter  will  receive  further 
careful  attention  before  the  bill  becomes  law,  but  we  do  not 
anticipate  any  serious  diflSculty  in  so  modifying  and  adapting 
the  clauses  as  to  remove  the  defects  complained  of,  and  render 
the  measure  an  important  and  useful  addition  to  our  codifying 
statutes.  Richard  Bhown. 


DIVORCE. 
I. 
The  foundations  of  society,  taking  a  religious  basis  for  granteil, 
or  leaving  it  out  of  view,  may  be  seen,  first,  in  the  relations 
between  man  and  woman  as  sanctioned  by  law,  and,  next,  in  the 
enforcement  of  law  and  order.  While  it  is  good  and  necessary 
to  enforce  law,  as  all  reasonable  and  peaceable  men  admit,  it  is 
so  on  the  supposition  that  the  law  is  good  and  wise  in  itself,  and 
adapted  to  the  state  of  society  existing  within  its  jurisdiction. 
In  this  country  the  majority  believe,  or  act  on  the  belief,  that  it 
is  better  for  society  that  law  should  be  obeyed,  even  when  it  is 
antiquated,  unsuited  to  the  times,  or  even  bad,  than  that  it  should 
be  set  at  nought  by  individuals  merely  because  they  wish  to  have 
it  changed  or  feel  aggrieved  by  its  enforcement.  This  majority, 
who  are  called  law-abiding,  do  not  produce  the  most  active 
reformers.  There  is  a  minority  who  think  that  when  they  have 
judged  a  law  (or  any  other  institution)  to  be  bad  it  is  their 
mission  to  get  it  altered,  and  their  right  in  the  meantime  to 
honour  it  in  the  breach  rather  than  in  the  observance.  Both 
classes  are  useful,  and  it  is  perhaps  well  for  this  country  that  the 
activity  of  the  minority  is  counterbalanced  by  the  weight  of  the 
majority.  The  minority  has  its  function  and  fulfils  it  as  rapidly 
as  the  vis  inertice  of  the  majority  permits.  The  hindrance  which 
the  great  body  of  the  people  has  always  been  to  the  promoters 
of  reform,  though  it  has  chafed  the  reformers  during  their  early 
enthusiasm,  has  usually  proved  in  the  end  an  additional  benefit 
by  securing  time  for  discussion  and  the  elision  of  those  crudities 
which  seem  to  be  inseparable  from  all  first  proposals.  Thus  the 
reformer  and  the  so  called  anti-reformer,  the  radical  and  con- 
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servative,  are  co-workers  for  the  progi'ess  of  humanity.  In  other 
words,  things  are  not  so  badly,  arranged  as  the  modern  crusader, 
the  man  with  a  mission,  would  have  us  believe. 

In  the  way  of  some  reforms  the  obstacle  is  vested  interests ; 
of  others,  ignorance ;  of  others,  indifference ;  and  of  a  few,  current 
ideas  of  respectability.  If  religion  appear  to  have  something  to 
do  with  the  matter  it  is  vain  for  the  secularist  to  try  to  reform  it 
single-handed.  And  this  is  so  even  where  religion  obtained  its 
jurisdiction  per  iificuriamy  as  it  may  be  said  to  have  done  in  one 
or  two  cases.  Everything  with  which  the  church  has  to  do  it  is 
usual  to  refer  to  a  scriptural  foundation,  and  to  touch  anything 
with  a  scriptural  foundation  is  sacrilege,  or  worse.  And  the  matter 
is  not  made  easier,  but  rather  more  diflScult,  when  the  jurisdiction  in 
regard  to  it  is  not  privative  but  composite,  partly  secular  and  partly 
ecclesiastical,  but  not  appellate.  The  church,  6.gr.,  claims  to  make 
the  marriage,  and  the  civil  Courts  reserve  to  themselves  the  sole 
power  of  annulling  it.  This  is  curious,  and  if  we  were  not  used 
to  it  we  would  deem  it  anomalous.  In  all  human  arrangements, 
whatever  may  be  said  or  theorised  to  the  contrary,  the  coiii-t  of 
last  appeal  is  the  intelligence,  or  rather  the  will,  of  the  people. 
A  thing  may  be  sinful  but  not  contrary  to  law,  or  it  may  be 
contrary  to  law  but  not  sinful  except  in  so  far  as  it  is  wrong  to 
break  the  law  under  whose  protection  we  live.  In  other  words 
the  words  of  Saint  Paul :  "  Where  no  law  is  there  is  no  trans- 
"gression"  (Rom.  iv.  15). 

The  marital  relations  take  their  impress  from  religion  and 
give  their  impress  to  society.  They  are  therefore  of  the  deepest 
and  of  the  highest  importance  to  the  well-being  of  society,  and 
should,  perhaps,  not* be  carried  forward  without  consideration 
from  generation  to  generation  regardless  of  the  changes  which 
these  generations  are  producing  on  the  conditions  of  life.  If  any 
excuse  is  needed  for  reviewing  and,  if  need  be,  amending  the 
marriage  laws,  that  excuse  may  be  found  in  the  divergencies 
between  our  law  and  the  law  that  appears  to  have  found  divine 
sanction  at  different  times  in  Scripture  history.  And  that  we  do 
not  allow  ourselves  to  be  absolutely  regulated  by  even  New 
Testament  rule  is  shown  by  our  granting  divorce  for  desertion 
and  allowing  a  divorced  wife  to  marry  again  though  the  Christian 
canon  disallows  both  in  express  terms :  "  Whosoever  shall  put 
"  away  his  wife  saving  for  the  cause  of  fornication  causeth  her 
"to  commit  adultery;  and  whosoever  shall  marry  her  that  is 
"  divorced  committeth  adultery  "  (Matt.  v.  32). 

We  therefore  hold  ourselves  freer  than  some  may  think  to 
revise  our  marriage  laws  without  unsettling  the  Scriptural 
foundations  of  society.     Nay,  a  better  adjustment  of  these  laws 
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to  our  social  conditions  and  requirements  might  tend  to  sweeten 
life  and  purify  (or  Christianize)  society.  And  when  regard  is 
had  to  the  fact  that  most  marriages  are  the  outcome  of  youthful 
attachment  based  on  inexperience,  ignorance,  and  accident,  the 
wonder  is  not  that  marriage  is  so  often  a  failure  but  rather  that  it  so 
often  succeeds.  The  comparative  inf requency  with  which  women 
refuse  offers  of  marriage  suggests  this  reflection:  Either  men 
generally  happen  by  chance  to  ask  the  right  women,  or  there 
must  be  many  ill-mated  spouses.  Can  anything  more  be  done 
for  such  spouses  than  society  has  hitherto  done  for  them,  viz., 
leave  them  alone  to  endure  the  dire  consequences  of  their  own 
error,  without  remedy  or  hope  of  relief?  Moreover,  has  the 
knowledge  (which  even  the  most  ignorant  possess)  that  the  tie  is 
practically  indissoluble  (except  for  persistent  desertion  or  detected 
adultery)  not  a  good  deal  to  do  with  the  perpetuation  of  those 
very  ills  which  only  the  dissolution  of  the  tie  caji  end  ? 

The  fear  o'  hell's  the  hangman's  whip 

To  baud  the  wretch  in  order. 
The  innocent  spouse  of  an  ill-mated  pair  gets  no  benefit  from  the 
principle  expressed  in  the  couplet,  for  if  "  the  wretch  "  only  keep 
within  certain  limits  he  can  laugh  at  the  law,  and  go  on  with  the 
torture. 

From  the  secular  standpoint,  what  is  the  purpose  of  mar- 
riage ?  It  is  to  provide  responsible  parents  for  the  children  who 
must  be  bom  to  maintain  the  race,  and  also  to  secure  to  the 
mother  of  the  children  a  legal  status  carrying  with  it  a  right  of 
maintenance  for  herself  and  a  control  over  her  children  which 
shall  not  depend  upon,  or  be  defeasible  at  the  pleasure  of,  the 
father.  To  these  bases  generosity  has  added  privileges  which 
chivalry  has  enforced  and  custom  has  carried  to  legal  right. 
But  the  public  morality  reconciled  with  the  procreation  of  the 
species  is  the  root  idea  of  the  marriage  laws;  and  in  this 
connection  public  morality  means  rather  consideration  for 
physiological  laws  than  respect  for  the  pertinent  items  of  the 
Decalogue.  What  has  grown  from  the  root,  or,  to  be  more 
accurate,  what  has  entwined  itself  with  the  branches,  is  just 
as  much  a  part  of  the  whole  as  that  which  the  root  was  planted 
to  produce.  The  social  reformer  could  not  deal  with  this 
subject  in  these  days  on  physiological  grounds  only.  He  must 
recognise  the  moral  and  also  the  sentimental  aspects  of  the 
question,  and  properly  too,  for  they  are  not  only  insepekrable 
from  the  subject  but  even  form  the  only  branches  of  the  question 
which  women  ever,  and  men  usually,  regard  as  belonging  to  it 
If  for  all  practical  purposes  the  people  are  left  to  entertain  false 
or  narrow  notions,  these  notions  cannot  be  set  at  defiance  when 
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the  reformer,  even  though  he  be  a  philosopher,  takes  up  the 
matter  in  the  interest  of  the  people.  He  must  take  the  people 
along  with  him,  and  he  can  never  do  that  by  disregarding,  still 
less  by  defying,  their  ideas.  Hence  the  making,  the  maintaining, 
and  the  unmaking  of  marriages  is  a  subject  that  can  be  dealt 
with  only  by  having  regard  to  fundamental  considerations,  and 
also  to  accretions,  no  matter  how  accidental,  unreasonable,  or 
unphilosophical. 

In  the  making  of  a  marriage  the  law  of  Scotland  requires 
consent,  and  makes  consent  the  sine  qua  non.  But  the  law  goes 
further,  for  it  says  that  if  the  consent  be  present  all  else  may  be 
absent,  except,  of  course,  the  capacity  to  give  it  and  the  evidence 
that  it  was  given.  The  regularity  of  the  proceedings  is  a  minor 
affair  about  which  the  law  does  not  concern  itself  when  deciding 
between  marriage  and  no  marriage,  or  on  questions  of  marital 
rights  or  the  rights  or  legitimacy  of  the  children.  In  all  regular 
marriages  the  church  intervenes,  and,  having  seen  to  the  consent 
which  the  law  requii"es,  does  two  things,  one  of  which  the  law 
does  not  prescribe  and  the  other  of  which  the  law  absolutely  sets 
at  defiance  when  it  finds  occasion.  The  church  puts  on  vows 
which,  though  they  do  not  contradict  the  law  at  any  point,  yet 
go  beyond  the  demands  of  the  law.  The  law  requires  the  husband 
to  naaintain  his  wife,  but  the  church  makes  him  promise  to  nourish 
and  cherish  her.  The  church  makes  the  wife  promise  to  love, 
honour,  and  obey  the  husband,  and  the  law  invests  her  with  a 
prcepoaitv/ra  which  supplies  her  with  the  opportunity  of  dis- 
honouring and  disobeying  her  husband.  The  church  says, 
"  What  God  has  joined  together  let  no  man  put  asunder,"  and  the 
law  grants  separation  a  mensa  et  thoro  and  decree  of  divorce  as 
freely  as  if  the  church  had  never  spoken  the  formula.  Either 
this  conflict  is  apparent  only,  or  it  is  real.  The  defenders  of  the 
staiua  qxLOy  those  who  (fear  change  rather  than)  feel  satisfaction 
with  things  as  they  are,  will  tell  us  that  there  is  no  conflict,  and 
that  in  the  truest  sense  the  two  positions  mean  the  same  thing. 
But  the  average  intelligence  will  see  something  irreconcileable, 
and  the  cynic  may  even  go  so  far  as  to  hint  that  the  church  has 
the  worst  of  the  conflict.  The  Roman  Catholic  church,  by  its 
theory  of  a  sacrament,  takes  its  own  way  of  vindicating  its  views 
of  the  marriage  tie,  but  the  Protestant  churches  are  without 
compulsitors  for  enforcing  their  views,  while  the  law  supplies 
itself  with  as  many  as  it  finds  to  be  necessary.  The  conflict, 
therefore,  is  hardly  equal.  One  may  suggest  two  ways  of  ending 
it.  Either  the  church  should  confine  its  formula  to  what  the 
law  confirms,  or  the  law  should  have  regard  to  the  formula  and 
enforce  its  various  articles. 
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Marriage  not  being  indissoluble,  it  is  pertinent  to  enquire 
whether  it  is  for  the  right  things  that  the  law  cuts  the  knot,  and 
also  whether  the  law  intervenes  on  all  necessary  and  proper 
occasions.  The  things  which  the  law  treats  as  reasons  for 
divorce  are  desertion  and  adultery.  For  certain  so-called  minor 
offences  the  law  grants  separation  and  calls  it  judicial  separation. 
The  minor  offence  best  known  in  this  connection  is  cruelty ;  but 
it  must  be  of  a  physical  kind.  It  is  thus  apparent  on  the  surface 
that  the  intervention  of  the  law  is  based  on  a  consideration  of 
the  public  good  rather  than  a  regard  for  the  welfare  of  the 
individuals  immediately  concerned.  If  it  were  otherwise  the 
intervention  would  occur  in  many  cases  of  which  our  judicial 
system  takes  no  cognizance,  and  of  which,  indeed,  it  refuses  to 
take  any  notice.  Both  the  law  and  the  church  impose  upon  the 
husband  the  duty  of  pi-oviding  for  the  wife.  The  law  interprets 
this  duty  as  extending  only  to  the  necessaries  of  life.  So  long 
as  the  spouses  adhere  to  each  other  the  law  makes  the  husband 
the  sole  and  absolute  judge  of  what  are  necessaries,  and  allows 
him,  though  possessed  of  a  thousand  a  year,  to  live,  and  to  force 
his  wife  to  live,  as  if  he  had  only  twenty  shillings  a  week.  But 
if  for  any  reason  a  judicial  or  voluntary  separation  occur  the 
law  will  award  the  wife  an  aliment  based  on  the  thousand  a  year, 
and  will  thereby  improve  her  pecuniary  position  beyond  anything 
she  enjoyed  during  cohabitation.  While  the  spouses  adhere  the 
husband  may  fail  to  provide  for  his  wife,  and  the  law  is  impotent 
to  help  her  though  his  failure  may  be  due  to  idleness  from 
laziness,  to  detention  in  prison  for  crime,  or  to  habitual  drunken- 
ness. But  if  there  have  been  desertion  or  a  judicial  separation, 
and  the  wife  chooses  to  claim  a  maintenance,  the  law  comes  to 
the  rescue,  orders  payment  of  an  aliment,  and  makes  an  exception 
to  the  rule  which  refuses  imprisonment  for  debt  and  sends  the 
husband  to  jail  if  he  fail  to  pay  for  his  wife's  support  after  being 
specially,  or,  let  us  say,  judicially,  reminded  of  his  legal  duties. 
No  matter  how  utterly  the  husband  may  fail  in  the  duty  of 
providing  for  his  wife,  if  he  pro  forma  adhere  to  her,  to  the 
extent,  it  may  be,  of  only  inflicting  his  presence  upon  her,  the 
law  will  not  interfere  till  the  Parochial  Board  claim  relief  for 
advances  to  the  wife  as  a  pauper,  and  neither  before  nor  after 
the  Board  intervenes  will  the  law  grant  divorce  for  such  a  trifling 
disregard  of  marriage  vow  and  legal  obligation. 

The  church,  as  we  have  seen,  imposes  on  the  wife  the  duty  of 
obedience,  and  the  law  confers  the  prcupositura  to  be  exercised  sub- 
ject to  the  commands  and  solely  as  the  mandatory  of  the  husband. 
The  wife  may  disobey  ordere  and  incur  debts  which  the  husband  can 
or  cannot  afford  to  pay,  and  for  things  not  required  for  the  house 
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or  forbidden  by  the  husband,  but  he  must  pay  for  them  unless 
they  are  of  a  kind  plainly  beyond  the  scope  of  a  wife's  usual 
powers,  rather  than  beyond  the  powers  of  the  wife  who  ordered 
them.  This  scope  is  liberally  interpreted  in  the  interest  of  so- 
called  innocent  tradesmen.  Yet  the  husband  has  no  remedy  for 
the  past ;  and  to  protect  himself  for  the  future  he  must  injure  his 
own  as  well  as  his  wife's  position  by  advertising  that  he  will  not 
be  responsible  for  debts  contracted  by  her  in  his  name  or  on  his 
credit.  She  may  ruin  him  before  he  knows,  and  she  may  defy 
him  after  he  knows,  but  he  cannot  rid  himself  of  this  helpmeet 
who  helps  only  to  ruin  him  financially,  and  wholly  succeeds  in 
ruining  him  socially  and  making  him  bankrupt  in  peace,  comfort, 
and  reputation.  These  are  too  trifling  in  the  interests  of  society 
to  set  the  law  in  motion  for  the  relief  of  the  suffering  and  injured 
spouse.  As  he  made  his  bed  so  he  must  lie  on  it — if  he  has  one 
left  to  lie  on.  "  What  God  has  joined  together  let  no  man  put 
"  asunder,"  says  the  church,  and  the  law  seems  to  mutter, ''  Quite 
"  so."  Matters  may  be  ever  so  bad  for  the  husband,  but  the  law, 
so  far,  sees  no  reason  to  interfere.  Matters  are  not  quite  bad 
enough  yet.  Public  morality  is  not  shocked.  The  friends  of  the 
spouses  may  be  shocked,  the  conduct  may  be  very  shocking,  but 
the  calm  of  the  law  has  not  been  disturbed  yet,  and  the  sufferer 
must  suffer.  Less  might  rouse  the  law  to  action,  but  it  would 
have  to  be  of  a  different  kind.  To  the  layman  law  is  an  inscrut- 
able science,  and  the  lawyer  is  happily  not  bound  to  defend  it  at 
all  points. 

Marriage  implies  that  each  spouse  shall  have  the  solace  of  the 
other  s  society,  and  the  law,  to  maintain  its  reputation  for  using  big 
words,  calls  this  "cohabitation."  Neither  law  nor  common  sense 
demands  constant  and  unbroken  living  under  the  same  roof,  but 
marriage  implies  that  there  shall  be  no  interruption  to  the 
adherence  of  the  spouses.  But  in  what  way  does  the  law  enforce 
this  understanding?  It  treats  the  neglected  wife  with  in- 
difference for  3  years  and  364  days,  and  says,  "Call  back  the  day 
"  after  to-morrow  and  we  shall  see  what  we  can  do  for  you — if 
"your  husband  has  not  returned  before  12  o'clock  to-morrow^ 
"  night."  And  if  the  wife  be  the  deserter,  and  the  husband  be 
forgetful  of  the  maxim  about  taking  a  horse  (or  a  mare)  to  the 
water  and  he  put  forth  his  hand  to  bring  her  back  against  her 
will,  the  law  will  put  up  the  terse  interdict,  "  Hands  off!"  If  he 
commit  a  breach  of  this  interdict,  that  is  assault,  and  assault 
has  always  been  "a  crime  of  an  heinous  nature  and  severely 
punishable."  Desertion  is  not  easy  to  commit,  for  it  needs  great 
perseverance.  Indeed,  it  only  ceases  to  be  a  lawful  relaxation 
and  suddenly  becomes  an  oflfence  at  the  end  of  the  fourth  year. 
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Like  a  feudal  irritancy,  which  can  l)e  purged  at  the  bar,  desertion 
may  be  purged  of  its  oflfence  if  the  deserter  only  keep  a  diary 
and  mind  the  clock.  The  character  of  the  absence  is  nothing ; 
the  duration's  the  thing.  As  if  it  mattered  a  straw  to  the  wife, 
e,g,y  whether  the  husband  stay  away  4  years  or  4  weeks  if  he 
Qtay  away  anvmo  non  revertevdi.  The  animus  here  means  the 
wish  quite  €is  much  as  the  purpose.  It  is  the  mind  to  stay  away 
that  afflicts  her.  He  hath  divorced  her  already  in  his  heart.  In 
theft  the  aviotio  completes  the  crime,  but  in  desertion  the  amotio 
is  neither  here  nor  there;  it  is  the  non -return  of  the  article 
within  the  statutory  years  of  grace  that  rouses  the  lions  of  the 
law.  The  law  is  very  humane — ^to  the  deserter.  What  about 
the  wife  of  the  deserter?  Let  her  wait  cls  the  law  waits,  i.e., 
calmly  and  patiently.  But  women  are  so  unreasonable,  they  will 
not  wait,  patiently.  They  might  as  well,  for  they  have  to  wait 
under  our  enlightened  law. 

What  was  above  called  the  conflict  between  the  law  and  the 
church  is  exemplified  by  the  points  which  have  been  passed  in 
review.  These  points  seem  also  to  suggest  that  the  difference 
arises  from  the  law  treating  marriage  as  a  contract  while  the 
church  regards  it  as  a  sacrament,  or  at  least  as  an  ordinance  of 
religion.  Either  position,  separately,  is  capable  of  defence,  but 
not  both  together.  The  trouble  arises  from  a  co-existent  but  not 
co-extensive  or  independent  jurisdiction.  If  the  church  liad  sole 
power,  probably  marriages  would  be  treated  as  indissoluble,  and 
if  the  secular  law  had  not  listened  at  all  to  the  church,  probably 
marriages  would  be  treated  as  mere  contracts  and  set  aside  for 
any  material  breach  of  the  conditions,  express  or  implied.  From 
our  standpoint  it  may  appear  very  dreadful  to  even  hint  at  such 
a  reckless  tampering  with  the  holy  bond  of  matrimony,  and  the 
mere  mention  of  it  without  reprobation  may  be  deemed  very  sinful. 
But  look  at  America  and  the  ease  with  which  a  dissatisfied  spouse 
can  there  obtain  relief  from  the  burden  of  ill-assortment,  and  we 
must  conclude  that  our  cousins  are  very  far  wrong,  or  that  we 
are  painfully  in  the  right.  In  this  land  of  liberty  we  cancel  all 
contracts  (and  give  damages  for  non-observance  of  their  con- 
ditions) except  the  most  important  contract  a  man  can  make,  or 
ever  does  make,  in  the  whole  course  of  his  life.  The  conditions, 
both  express  and  implied,  of  the  contract  of  marriage  may  be 
broken  with  impunity  if  only  the  wrongdoer  do  not  desert  and 
take  care  not  to  be  caught  in  adultery.  He  may  frustrate  the 
whole  purpose  of  the  marriage,  may  render  miserable  the  life  of 
his  spouse,  may,  instead  of  being 

a  dearer  one 

Still,  and  a  nearer  one 

Yet,  than  all  other,  ^  , 
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become  the  worst  and  only  enemy  of  the  sufferer,  and  still  the 
law  will  aUow  its  arm  to  be  paa'alysed  by  the  church.  He  may 
realize  to  the  wife  the  words  spoken  by  the  bride  in  her  farewell 
to  her  own  people  : 

He  may  wound  who  should  caress  me, 

Who  should  solace  may  oppress  me. 

Why  does  the  merchant  fulfil  his  contract  after  the  market  has 
gone  against  him  ?  Because  he  knows  the  law  will  enforce 
implement  in  the  form  of  damages  in  lieu  of  specific  performance. 
And  in  the  case  of  an  obligant,  where  specific  performance  is  both 
possible  and  enforceable,  there  is  the  action  ad  factum  prce- 
standv/m  to  bring  the  defaulter  to  a  sense  of  his  duty.  There  is  no 
attempt  by  our  law  to  enforce  any  of  the  conditions  of  marriage 
except  maintenance,  and  we  have  seen  how  clamant  must  be  the 
case  before  the  law  moves,  or  rather  allows  itself  to  be  put  in 
motion.  It  moves  ex  proprio  motu  in  Scotland  for  a  blow  by 
the  husband  to  the  wife,  but  it  would  do  as  much  if  they  were 
not  manied  and  would  make  the  punishment  heavier.  There  is 
no  woman  you  can  strike  for  a  smaller  fine  or  a  shorter  term  of 
imprisonment  than  your  lawful  wife.  A  deduction  is  made  for 
the  proprietary  right  of  the  husband  in  the  wife.  The  crime  is 
a  sort  of  felo  de  se,  and  we  never  hang  a  man  for  attempted 
suicide,  however  near  he  may  come  to  success,  which  would  be 
only  the  completion  of  the  crime.  Perhaps  this  is  an  exempli- 
fication of  the  "  twain  one  flesh "  theory,  and  may  justify  the 
leniency  with  which  the  law  regards  a  man's  assault  upon  his 
own  wife.  There  are  many  well  known  legal  aggravations  of 
assault,  but  amongst  them  there  is  not  one  recognising  the  duty 
of  the  husband  to  protect  his  wife.  This  is  no  doubt  a  mere 
omission,  and  the  law  has  so  much  to  attend  to  that  we  must 
not  blame  it  for  an  occasional  slip. 

(To  be  concluded.) 


PABISH  AFFAIRS. 
The  Local  Government  (Scotland)  Act,  1889,  is  admittedly  an 
imperfect  piece  of  work  in  so  far  as  practically  it  only  affects 
the  government  of  the  counties  and  scarcely  touches  the  parishes. 
No  doubt  it  will  in  time  be  supplemented.  In  the  meantime 
it  should  be  noted  that  parochial  affairs  are  not  altogether 
overlooked  by  the  recent  Act,  and  an  indication  may  perhaps  be 
found  of  the  direction  which  future  legislation  will  take. 

In  the  first  place,  Lord  Robertson's  Act  took  away  certain 
powers  from  parochial  authorities.  Thus,  by  section  11,  sub- 
section 4,  "  the  whole  powers  and  duties  of  the  local  authoritias 
"under  the  Public  Health  Act  of  parishes,  so  far  as  within  the 
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"  county,"  were  declared  to  be  transferred  to,  and  vested  in, 
the  council  of  each  county.  Again,  whereas  under  the  Roads 
and  Bridges  (Scotland).  Act,  1878,  each  parish  was  entitled  to 
elect  certain  road  trustees,  the  whole  powers  and  duties  of  the 
county  road  trustees  are  now  transferred  to  the  county  council. 

What  has  the  parish  gained,  on  the  other  hand,  by  the  new 
legislation  ?  Mainly  this,  that  its  roads,  instead  of  being  under  a 
county  board  or  a  district  committee  of  such  county  board,  are 
now  under  a  district  committee  which  resembles  so  far  the 
standing  joint  committee  (of  commissioners  of  supply  and  county 
councillors,  as  to  finance,  &c.)  that  its  constitution  is  of  a  mixed 
character.  But  it  is  not  purely  a  road  board.  The  county 
council  divides  the  county  into  districts,  each  consisting  of  groups 
of  electoral  divisions.  Each  parish  must  be  wholly  in  one 
district.  Each  district  committee  consists  of  the  county  coun- 
cillors for  the  electoral  divisions  comprised  in  the  district,  with 
one  representative  from  the  parochial  board  of  each  parish,  and 
one  representative  of  each  burgh  within  the  meaning  of  the 
Roads  and  Bridges  Act  where  the  parish  is  partly  landward  and 
partly  burghal  (in  other  words,  a  burghal-landward  parish).  The 
representative  from  every  such  parish  "shall  be  a  ratepayer, 
"within  the  meaning  of  this  Act";  it  is  diflScult  to  see  how 
he  could  be  anything  else,  seeing  he  is  to  be  a  member  of 
the  parochial  board  to  start  with.  Where  the  county  is  not 
divided  into  districts  the  powers  and  duties  and  liabilities  of  a 
district  committee  devolve  upon  the  county  council  with  the 
addition  of  one  representative  from  the  parochial  board  of  each 
parish  comprised,  or  partly  comprised,  within  the  county,  and 
one  representative  of  each  burgh  (section  78,  sub-section  3),  all  as 
provided  in  the  previous  sub-section  as  regards  district  com- 
mittees. A  district  committee,  being  a  committee  of  the  county 
council,  may  fix  its  own  quorum  and  place  of  meeting,  and  the 
place  of  meeting  may  be  either  within  or  without  the  county 
(section  74,  sub-section  1).  It  elects  its  own  chairman ;  he  has  a 
casting  as  well  as  a  deliberate  vote — this  is  specially  conferred 
upon  him  by  section  80,  but  it  had  been,  by  implication,  already 
given  him  by  section  74,  sub-section  1.  The  district  committee 
appoints  and  removes  its  oflUcials,  the  district  clerk  and  district 
treasurer,  but  requires  the  approval  of  the  county  council  to 
the  amount  of  the  salaries  which  are  to  be  paid  them.  Under 
section  83,  sub-section  5,  it  is  declared  not  to  be  lawful  to 
appoint  a  county  councillor  or  his  partner  in  business  to  any 
oflSce  or  place  of  profit  under  the  county  council,  or  any  com- 
mittee mentioned  in  the  Local  Government  Act,  but  this  does 
not  seem  to  exclude  the  appointment  t<^)  an  office  or  place  of  profit 
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of  a  person  elected  as  a  representative  to  a  district  council  by 
any  parochial  board  or  burgh,  or  of  his  partner.  Such  repre- 
sentatives are  not  members  of  the  county  council,  and  the 
declaration  of  ineligibility  only  applies  to  county  councillors  or 
their  partners. 

The  duties  of  the  district  committee,  as  we  have  above  seen, 
are  the  management  and  maintenance  of  highways  and  the 
administration  of  the  laws  relating  to  public  health  (section  77). 
It  has,  however,  no  power  to  appoint  medical  officers  or  sanitary 
inspectors  (section  17,  sub-section  2) ;  they  are  appointed  by  the 
county  council  (section  52,  sub-section  1);  but  the  county  council 
and  any  district  committee  may  from  time  to  time  make  arrange- 
ments for  rendering  the  services  of  such  oflScers  regularly 
available  in  the  district  of  the  district  committee,  on  such  terms 
as  to  tlie  contribution  by  the  district  committee  to  the  salary  of 
such  officers  as  may  be  agreed,  (section  52,  sub-section  2).  Officers 
may,  however,  be  appointed  either  for  a  district,  or  a  part  of  a 
district,  or  a  parish,  as  may  be  deemed  expedient  (section  17, 
sub-section  3). 

We  have  seen  that  the  district  committee  is  a  committee  of 
the  county  council,  with  parochial  additions ;  we  now  go  a  step 
further  and  find  that  so  far  as  regards  special  drainage  or  water 
supply  districts  the  authority  rests  with  a  sub-committee  of  the 
district  committee,  with  more  parochial  additions.  Where  such 
a  special  drainage  district  or  special  supply  district  has  been 
formed  in  any  parish  under  the  Public  Health  Acts,  the  district 
committee  may  (subject  to  regulations  from  time  to  time  to  be 
made  with  the  county  council)  appoint  a  sub-committee  for  the 
management  and  maintenance  of  the  drainage  or  water  supply 
works,  and  such  sub-committee  is  to  consist  in  part  of  "  persons, 
"  whether  members  of  the  district  committee  or  not,  who  are 
"resident  within  the  special  drainage  district  or  special  water 
"  supply  district"  (section  81). 

The  composition  of  this  sub-committee  might  be  very  ano- 
malous ;  it  is  not  indicated  of  what  number  of  members  it  should 
consist,  or  what  proportion  the  added  parochial  members  should 
bear  to  the  members  delegated  from  the  district  committee,  nor 
will  it  have  escaped  the  notice  of  the  reader  that  it  is  not 
absolutely  essential  that  any  member  whatever  of  the  county 
council  should  be  upon  the  sub-committee,  for  there  is  nothing 
to  prevent  the  district  committee  appointing  upon  the  sub- 
committee as  their  representatives  only  those  gentlemen  who 
have  been  added  from  parochial  boards.  Thus,  a  very  real 
parish  board  might  be  formed  in  a  singular  way  without  popular 
election. 


N 
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Let  us,  however,  return  for  a  moment  to  the  district  com- 
mittee. The  members  will  be  in  more  constant  touch  with  the 
people  than  is  the  county  council,  and  sometimes  their  action 
may  be  disapproved.  Are  the  dissatisfied  ratepayers  to  wait,  as 
parliamentary  voters  have  to  wait,  until  a  general  election  sends 
the  representative  of  their  electoral  division  back  to  them  before 
they  can  get  their  grievances  ventilated  ?  Certainly  not.  Under 
section  17,  sub-section  2  (c),  any  five  ratepayer  in  the  district 
may  appeal  to  the  county  council  from  any  proceedings  or  order 
of  a  district  committee,  and  the  county  council  has  power  (pre- 
sumably after  hearing  parties  or  their  agents,  but  the  Act  does 
not  say  so)  to  confirm,  or  vary,  or  rescind  the  proceedings  or 
order  appealed  against ;  no  appeal  by  ratepayers  is  competent  in 
proceedings  for  the  removal  of  a  nuisance.  A  medical  oflScer  or 
the  sanitary  inspector  of  the  county  or  district  may  appeal  to 
the  county  council  against  the  district  committee,  and  the  county 
council  on  such  appeal  may  make  an  order  under  the  Public 
Health  Acts.  A  medical  oflScer,  like  other  oflScers  under  the 
Public  Health  Acts,  may  be  appointed  for  a  parish  as  well  as  for 
a  county  or  district  (section  4,  sub-section  1). 

The  word  "parish"  is  defined  by  the  interpretation  clause  (105) 
to  mean  "  a  parish  quoad  civilia  for  which  a  separate  parochial 
"  board  is  or  can  be  appointed,  and  where  part  of  a  parish  is 
"  situate  within  and  part  of  it  without  any  county  or  other  area, 
"  includes  each  such  part."     It  is  a  good  enough  definition. 

We  have  now  hastily  reviewed  the  provisions  of  the  Local 
Government  Act  as  regards  parishes.  How  far  do  they  go  in 
the  way  of  providing  parish  councils  ?  The  answer  probably 
will  be,  "  A  very  short  way  indeed."  Is  there,  then,  no  demand 
for  village  or  parish  administration  ?  To  this  both  yes  and  no 
might  be  answered  with  fairness.  As  regards  education  there  is 
a  general  feeling  that  it  is  unnecessary  and  expensive  to  have  a 
school  board  in  every  parish.  Probably  education  might  very 
properly  be  made  a  section  of  the  county  council's  work.  So  far 
the  answer  is  no.  On  the  other  hand  the  parish  desires  more  and 
more  rapidly-acting  sanitary  authorities,  and  every  step  towards 
improved  sanitation  and  the  speedy  operation  of  sanitary  rules 
is  desirable.  So  far  the  answer  is  yes.  The  parochial  board 
should  be  reformed  on  broad  and  liberal  lines,  so  that  every  kind 
of  parish  work — except  education — may  be  under  its  control. 
It  is  perhaps  treading  on  delicate  ground  when  we  suggest  that 
the  parochial  board  should  also  take  over  the  functions  of  the 
heritors  of  each  parish  as  regards  repair  of  the  parish  church 
and  the  maintenance  of  the  parish  graveyard.  But  it  should 
be   remembered   a  parish  church,  like  a  cathedral,  is  not  the 
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property  of  any  section  of  the  church.  It  was  erected  for  the 
parish  use,  as  the  graveyard  was  laid  off  for  the  parish  use, 
and  the  real  working  parochial  board  of  the  future  should 
absorb  the  heritors,  and  supersede  their  antiquated  and  difficult 
law.  "  Parochial  board,"  somehow,  is  not  a  name  of  good  sound. 
"  Parish  board  '*  is  probably  better. 

One  feels  sure  that  in  the  future  there  are  fimctions  scarce 
thought  of  at  the  present  which  will  devolve  on  such  a  board, 
notably  that  of  providing  music  and  rational  amusement  for  the 
people.  This  is  work  a  county  council  can  never  do.  A  parish 
library,  too,  should  have  its  parish  gymnasium  side  by  side. 
Are  such  things  impossible  dreams  ?  Surely  not.  The  first 
thing,  however,  to  be  done  is  to  learn  how  the  parish  stands  at 
present,  and  it  has  been  the  object  of  the  present  paper  to  show 
how  very  little  after  all  the  Local  Government  Act  did  in  the 
way  of  helping  parishes  to  manage  themselves.  Still,  it  did 
help  a  little.  

SHYLOCK'S  BOND  AND  PORTIAS  LAW. 

To  the  Editor,  "Scottish  Law  Review." 
Sir, — ^Replies  and  duplies,  rebutters  and  sur-rebutters  savour 
perhaps  more  of  English  than  Scottish  practice  of  the  law ;  and 
a  wordy  war  on  the  subject  of  my  article  in  the  April  number  of 
the  Review  may  be  somewhat  reminiscent  of  our  college  debating 
society  days.  But  perhaps  I  may  be  allowed  one  last  word  in 
reply  to  my  critic,  who  writes  an  article  entitled  "  Portia's  Law  " 
in  the  current  number  of  your  magazine. 

I  pass  over  the  writer's  vague  insinuation  about  my  personal 
antipathy  to  female  advocates  with  the  observation  that  it 
augurs  little  for  the  logic  that  one  may  expect  to  find  in  the 
heart  of  a  paper  when  the  second  sentence  finishes  with  such  an 
obvious  and  glajring  fallacy  of  imperfect  induction.  What  I 
maintained,  and  what  I  venture  now  with  greater  assurance  to 
repeat,  is  that  Portia  was  entirely  in  error  when  she  asserted 
that  under  the  bond  Shylock  might  lawfully  claim  a  pound  of 
flesh,  to  be  by  him  cut  off  nearest  the  merchant's  heart,  (1) 
because,  by  virtue  of  a  principle  of  universal  jurisprudence,  a 
contract  to  perform  what  is  naturally  impossible,  or  to  do  what 
is  immoral  or  criminal,  which  is  considered  legally  impossible, 
can  found  no  action ;  and  (2)  because,  according  to  Portia's  own 
statement,  the  municipal  law  of  Venice  made  it  criminal  and. 
punishable  for  an  alien  to  compass  by  direct  or  indirect  attempt 
the  life  of  a  citizen.  My  minor  contention  as  to  the  bond  being 
in  reality  a  sponsio  ludicra,  and  my  criticism  on  the  "  no  drop 
"of  blood"  I  am  content  to  leave  as  I  stated  them.  All  this 
seems  to  have  made  my  critic  angry ;   but  his  anger  will  not 
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alter  the  fact  that  Portia's  original  statement  of  the  lawfulness 
of  the  claim  was  entirely  erroneous,  and  displayed  exactly  the 
reverse  of  a  "learning  the  greatness  whereof  I  cannot  enough 
"  commend." 

And  now,  one  word  in  conclusion  on  the  writer's  curious 
attempt  to  suggest  that  Shylock's  bond  might  have  been 
enforceable  in  our  own  Courts.  "Under  our  own  law,  for 
"  instance,"  he  says,  "  a  Zazel  may  contract  to  be  blown  nightly 
"  from  the  mouth  of  a  gun,  or  a  Baldwin  to  make  balloon  ascents, 
"  and  both  be  liable  in  damages  for  refusal  to  perform  the  con- 
"  tract."  This  may  be  a  correct  statement  of  our  law,  although 
one  certainly  feels  inclined  to  reserve  one's  opinion ;  but  by  what 
strange  inverted  method  of  re€isoning  does  the  critic  come  to 
imagine  that  by  these  illustrations  he  is  drawing  a  parallel  with 
the  case  in  question  ?  Let  Mr.  "T.  M.  S."  lend  £1000  to  you,  sir, 
and  take  you  bound,  if  you  do  not  repay  it  by  a  fixed  date,  to 
allow  yourself  to  be  blown  from  the  mouth  of  Zazel's  gun  or  to 
be  precipitated  from  Mr.  Baldwin's  balloon ;  and  then,  when  he 
tries  to  compel  you  in  the  Court  of  Session  to  fulfil  the  forfeiture 
of  your  bond,  do  you  plead  Erskine's  dictum  and  quote  the 
"  cases  thereanent,"  and  I  will  undertake  to  say  that  these  will 
serve  you  better  than  any  reference  to  Portia  and  the  quality 
of  mercy,  or  to  the  gallant  defence  of  that  illogical  and  loveable 
lady  by  her  champion  in  last  month's  Review. — Yours  truly, 

W.  D.  L. 

7th  May,  18»2. 


The  Law  op  Banker  and  Customer.  By  James  Walter  Smith, 
"Esq.,  B.A.  Oxon,  LL.D.  London,  of  the  Inner  Temple,  Barrister- 
at>Law.     London  ;  Effingham  Wilson  k  Co.     1892.     (Ss.) 

This  new  edition  is  designed  to  furnish  a  handy  book  of  the 
law  which  governs  the  dealings  of  customers  with  their  banker. 
The  author  has  written  the  book  in  a  popular  form,  and  bank  cus- 
tomers having  the  time  and  inclination  to  read  its  pages  will  find 
them  full  of  valuable  information.  It  should  also  prove  a  useful 
book  for  bankers  themselves  and  bank  clerks  who  wish  to  put 
themselves  abreast  of  the  mere  routine  of  their  daily  work. 


Redress  by  Arbitration  :  a  Digest  of  the  Law  relating  to  Arbitra- 
tions and  Awards.  By  H.  Foulkes  Lynch,  Solicitor.  London : 
Effingham  Wilson  &  Co.     1892.     (5s.) 

The  main  object  of  the  author  in  writing  the  first  edition  of 
this  book  was,  as  he  tells  us,  to  provide  the  arbitrator  with  a 
handy  book  which  he  might  consult  pending  the  proceedings, 
in  which  the  law  on  the  subject  might  be  clearly  and  orderly  set 
forth,  and  where  forms  could  be  found  in  ordinary  cases.  He 
also  had  in  view  to  furnish  an  elementary  text-book  on  the 
subject  of  arbitration  and  awards  for  the  use  of  law  vStudents. 
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It  appears  that  in  England  the  tendency  of  commercial  men  to 
sabmit  diflFerences  to  arbitration  rather  than  to  the  ordinary 
CJourts  of  law  has  increased  of  late  years.  Hence  the  second 
edition.  Advantage  has  been  taken  of  the  demand  for  a  second 
edition  to  incorporate  with  the  text  the  Arbitration  Act  and 
Rules,  1889,  and  the  decisions  of  the  Courts  upon  the  Act.  This 
Act  does  not  apply  to  Scotland;  and,  while  the  digest  would 
appear  to  serve  the  purpose  the  author  had  in  view,  the  book  has 
little  or  no  practical  interest  for  Scotch  lawyers.  It  is  concisely 
written,  well  arranged,  and  carefully  and  neatly  printed. 


Thb  Contract  of  Salb  in  thb  Civil  Law,  with  References  to  the 
Laws  of  England,  Scotland,  and  France.  By  J.  B.  Moyle, 
D.C.L.     Oxford :  Clarendon  Press.     1892.     (10s.  6d.) 

Dr.  Moyle's  edition  of  Justinian's  Institutes  is  already  a  text- 
book in  our  universities,  but,  by  the  present  work,  he  has  placed 
the  student  under  greatly  increased  obligation.  Its  conception 
is  excellent,  and  its  appearance  most  opportune  in  view  of  the 

?ublic  attention  directed  to  the  Sale  of  Goods  Bill,  now  before 
Parliament  The  law  of  Rome  is  treated  not  as  a  defunct  system 
but  as  a  living  reality,  and  indeed  the  greater  part  of  the  work 
might  be  read  as  a  lucid  explanation  of  the  existing  law  of  Scot- 
land on  the  subject  of  sale.  The  references  to  English  law  are 
chiefly  founded  on  the  work  of  Judge  Chalmers,  to  whom  the 
author  acknowledges  his  indebtedness,  adding  the  very  generous 
statement  that  "  nearly  everything  which  can  give  the  book  any 
"  value  in  the  eye  of  an  English  lawyer  is  due  to  him."  It  was 
not  to  be  expected  of  an  English  lawyer  that  the  law  of  Scotland 
should  receive  much  attention,  but  in  several  notes  appended  to 
chapters  the  author  has  made  lengthened  quotations  from  Bell's 
Principles,  and  further  references  to  the  same  work  will  be  found 
in  footnotes.  The  references  are  to  Sheriff  Guthrie's  edition,  and, 
as  a  rule,  no  safer  guide  to  the  law  of  Scotland  could  be  found. 
We  regret,  however,  that  on  the  special  subject  of  sale  the 
author's  attention  has  not  been  called  to  the  work  of  Mr.  Mungo 
Brown,  which  the  late  Lord  President  Inglis  characterised  as 
"  a  scientific  treatise  "  and  "  a  very  high  authority  on  this  branch 
"  of  the  law."  The  present  author's  statement,  e.g,,  on  page  139, 
that  "  the  common  law  of  Scotland  seems  to  agree  with  that  of 
"  Rome  in  imposing  on  the  vendor  no  absolute  obligation  to  give 
"  a  title  as  owner  to  the  purchaser  "  would  have  been  modified  by 
a  reference  to  pp.  230  et  seq.  of  Mr.  Brown's  work,  where  the 
subject  is  fully  discussed.  The  statement  is  incorrect,  so  far  at 
least  as  regards  heritage,  and  there  can  be  little  doubt  that,  were 
the  question  now  to  arise  regarding  moveables,  it  would  be  decided 
on  the  lines  of  English  law.  One  other  slip  may  be  noted.  The 
author,  on  p.  216,  assumes,  in  common  with  most  English  writers, 
that  section  5  of  the  Mercantile  Law  Amendment  Act,  Scotland, 
1856,  has  the  effect  of  assimilating  the  law  of  Scotland  to  that 
of  England  in  the  matter  of  "  warranty."  But  he  forgets  the 
different  meanings  attached  to  the  word  in  the  two  countries. 
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A  warranty  in  England,  so  far  as  sale  is  concerned,  is  an  inde- 
pendent agreement  not  necessarily  affecting  the  contract  itself ; 
while  in  Scotland  a  warranty  is  always  a  "  condition  precedent." 
On  the  whole,  however,  we  cannot  too  strongly  recommend  the 
work  to  students  of  Scots  law,  even  if  their  previous  acquaint- 
ance with  the  law  of  Rome  has  been  of  an  elementaxy  character. 
R.  B. 

At  Perth,  on  3rd  May,  Mr.  Adam  Smellie,  Sheriff-Clerk 
Depute,  in  his  forty-seventh  year.  Mr.  Smellie,  who  was  a 
native  of  Lanarkshire,  served  his  apprenticeship  in  the  Sheriff- 
Clerk's  oflBce  at  Linlithgow.  He  was  then  for  some  years  in  the 
Justice  of  Peace  Clerk's  in  Edinburgh,  and  fourteen  years  ago 
went  to  the  Sheriff-Clerk's  office  in  Perth.  On  the  death  of  Mr. 
Mackenzie  in  1881  he  was  appointed  a  Depute  Sheriff-Clerk,  and 
a  year  or  two  later  he  was  promoted  to  be  Senior  Depute  of 
Perthshire  which  position,  along  with  that  of  accountant  to  the 
Fiars'  Court,  he  continued  to  hold  till  his  death.  His  early  training 
had  given  him  a  clear  insight  into  Court  procedure,  and  he  had  an 
intimate  knowledge  of  all  the  outs  and  ins  necessary  to  the  good 
conduct  of  his  business.  With  the  various  law  agents  in  the 
city  and  county  he  was  an  especial  favourite,  his  diligence,  strict 
integrity,  and  genial  demeanour  making  him  respected  by  them 
all.     He  is  survived  by  a  widow  and  five  daughters. 

At  Edinburgh,  on  6th  May,  suddenly,  Mr.  James  Brown, 
writer,  Edinburgh,  aged  sixty-seven. 

At  Edinburgh,  on  6th  May,  the  result  of  an  accident,  Mr. 
William  Donaldson,  solicitor.  Mr.  Donaldson  was  a  keen  sports- 
man, and  it  appears  that  about  seven  o'clock  in  the  evening  he 
left  his  house,  taking  with  him  a  double-barrelled  breechloading 
fowling-piece,  with  the  view  of  shooting  over  ground  in  the 
immediate  vicinity  of  Blackford  Hill.  As  he  did  not  return 
at  dusk  his  family  began  to  feel  uneasy,  but  thinking  that  he 
might  have  called  upon  some  friends  on  his  way  home  they 
delayed  taking  any  action.  As  the  night  advanced  they  became 
alarmed,  and  his  son,  along  with  a  friend,  went  to  the  hill  in 
search  of  him.  They  were  unsuccessful,  and  during  the  night  a 
report  was  made  to  the  police.  About  four  o'clock  on  Saturday 
morning  Mr.  Donaldson  was  found  lying  on  his  back  close  to  a 
wall  near  the  quarry  at  the  south-east  corner  of  the  hill.  His 
body  was  quite  cold,  an  indication  that  the  accident  had  occurred 
some  time  previously.  From  marks  on  the  wall  it  was  surmised 
that  Mr.  Donaldson  had  been  attempting  to  get  over  it,  with  the 
view,  doubtless,  of  proceeding  to  the  adjoining  field,  and  that  he 
was  killed  by  one  of  the  barrels  of  the  gun  accidentally  going  off 
when  he  was  placing  it  on  the  other  side  of  the  wall.  Mr. 
Donaldson,  who  was  fifty-five  years  of  age,  was  a  native  of 
Stirling.     He  leaves  a  widow  and  family. 
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At  Golspie,  on  10th  May,  after  an  illness  of  several  weeks, 
Mr.  George  Granville  Tait,  solicitor,  and  agent  for  the  British 
Linen  Bcuik.  Mr.  Tait,  who  was  a  native  of  Inverness,  and 
about  forty  years  of  age,  went  to  Golspie  about  nine  yeai-s 
ago,  where,  in  addition  to  the  bank  agency,  he  acted  as  local  law 
agent  to  the  Duke  of  Sutherland.  He  was  also  clerk  to  the 
(Jounty  Council.  The  deceased  was  a  widower,  and  is  survived 
by  a  family  of  one  son  and  two  daughters. 

At  Rothesay,  on  13th  May,  from  heart  disease,  Mr.  Daniel 
Macbeth,  writer,  and  Sheriff-Clerk  of  Buteshire.  For  a  year  or 
two  deceased's  health  had  been  giving  way,  and  last  summer  he 
had  a  trip  to  Australia,  from  which  he  appeared  to  derive  much 
benefit.  The  day  before  his  death  he  was  in  his  oflBce  as  usual, 
and  next  morning,  when  preparing  to  go  into  town  after  break- 
fast, he  dropped  down  and  died  in  the  course  of  a  few  minutes. 
Mr.  Macbeth,  who  was  in  his  sixty-eighth  year,  was  the  son  of  a 
fonner  parish  schoolmaster,  and  served  his  time  in  the  Town 
Clerk's  oflSce.  In  1847  or  1848  he  was  appointed  SherifF-Clerk 
and  Justice  of  Peace  clerk  for  the  county,  a  position  which  he 
held  down  to  his  death,  with  the  assistance  of  his  son,  Mr.  A.  D. 
Macbeth,  as  SherifF-Clerk  Depute.  He  served  for  many  years 
in  the  Town  Council,  and  was  chief  magistrate  of  the  burgh  from 
1867  till  1872.  He  was  also  secretary  to  the  old  Rothesay 
Water  Company  from  its  formation  until  it  was  sold  to  the 
Corporation  about  twelve  years  ago. 

At  St.  Andrews,  on  21st  May,  from  heart  disease,  Mr.  Peter 
Fleming,  solicitor.  Mr.  Fleming  was  treasurer  to  the  Burgh 
Police  Commission  and  clerk  to  the  School  Board. 

At  Edinburgh,  on  21st  May,  Mr.  Robert  Mitchell,  solicitor, 
Perth,  aged  forty-nine.  Mr.  Mitchell  was  Clerk  of  the  Peace 
for  Perthshire,  was  a  member  of  the  Perth  Town  Council  for 
fourteen  years,  and  was  for  four  years  a  bailie. 

At  Edinburgh,  on  23rd  May,  Mr.  John  Drummond  Macaulay, 
M.A ,  LL.B.,  S.S.C,  aged  thirty-one. 

At  Ayr,  on  23rd  May,  Mr.  Thomas  MacRobert,  Paisley,  aged 
sixty-three.  Mr.  MacRobert,  who  was  a  native  of  Paisley, 
received  his  early  legal  training  in  the  oflBce  of  Mr.  Gibson, 
then  Commissary  and  Justice  of  Peace  clerk.  After  serving 
his  apprenticeship  there  he  went  to  the  University,  where 
he  gained  first  prize  in  Scots  Law.  He  joined  the  Fiiculty 
of  Procurators  in  Paisley  in  1858,  and  took  the  management 
then  of  the  Commissary  and  Justice  of  Peace  offices.  On  Mr. 
Gibsons  death  in  1862,  Mr.  Bartlemore,  who  had  been  Mr. 
Gibson's  partner,  was  appointed  Commissary  and  Justice  of 
Peace  clerk,  and  he  appointed  Mr.  MacRobert  as  his  depute  in 
both  offices.  Mr.  MacRobert  was  appointed  solicitor  and  clerk 
to  the  School  Board  on  the  passing  of  the  Education  Act  of 
1872,  and  it  is  to  his  credit  that,  during  the  long  period  when  he 
held  these  ofiices,  the  Board  did  not  spend  a  single  penny  on 
litigation.     He  was  a  Conservative  in  politics,  and  took  an  active 
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part  in  political  matters.  He  also  interested  himself  in  various 
public  and  philanthropic  schemes  in  Paisley.  Among  these  he 
was  secretary  for  a  long  period  to  the  Artisans'  Union,  and  in 
recognition  of  his  services  there  he  received  a  presentation  of  a 
gold  watch.  Mr.  MacRobert,  who  was  an  energetic  and  eloquent 
pleader,  had  at  one  time  the  largest  practice  at  the  bar  in 
Paisley,  and  was  also  frequently  seen  in  the  Courts  in  Glasgow, 
where  he  was  held  in  high  respect.  He  had  been  in  indifferent 
health  for  the  past  four  years,  and  had  during  that  time 
practically  withdrawn  from  business.  Mr.  MacRobert,  who  was 
twice  married,  leaves  a  widow  and  a  large  family.  His  son, 
Mr.  Thomas  MacRobert,  Depute  Clerk  of  Peace,  is  a  partner 
of  the  firm  of  MacRobert,  Son,  &  Hutchison,  who  continue  to 
carry  on  Mr.  MacRobert's  l3usiness. 

At  Bridge  of  Allan,  on  26th  May,  Mr.  George  David  Ruther- 
ford, advocate,  Aberdeen.  A  native  of  Roxburghshire,  Mr. 
Rutherford  was  educated  in  Edinburgh,  and  afterwards  went 
north  and  was  apprenticed  with  Messrs.  J.  &  A.  Blaikie,  advocates. 
He  started  business  on  his  own  account  in  1864,  and  in  1883 
he  was  appointed  auditor  of  Aberdeen  Sheriff  Court,  a  com- 
mission he  held  to  the  time  of  his  death.  At  Parliamentary 
election  times  Mr.  Rutherford  frequently  undertook  the  duties  of 
election  agent,  and,  being  himself  a  Conservative,  he  acted  in  this 
capacity  to,  among  others,  the  late  Sir  Thomas  Gladstone  of 
Fasque.  Mr.  Rutherford,  who  was  about  sixty-four  years  of  age, 
is  survived  by  his  wife  and  by  three  daughters  and  one  son. 

At  Shoestaines,  Heriot,  on  27th  May,  Mr.  Andrew  Wallace, 
solicitor,  Leith. 

At  Edinburgh,  on  28th  May,  Mr.  John  Cay,  W.S.,  solicitor  to 
the  Post-Office.  Mr.  Cay  was  eldest  son  of  the  late  John  Cay,  of 
Charlton,  Northumberland,  Sheriff  of  Linlithgow. 


Uotes  ixssm  (ffirmburg^. 

Parliament  Housb,  30th  May,  1892, 
The  Court  did  not  seem  to  take  long  to  get  into  its  usual  swing 
when  the  12th  of  May  came  round.  The  opening  ceremonies 
were  agreeably  diversified  by  a  strangely  inadequate,  yet 
memorable  enough,  function  in  the  new  S.S.C.  Library.  I  call 
it  inadequate,  because  the  legal  fraternity  hard  a  right  to  expect 
that,  for  the  inauguration  of  so  imposing  a  pile,  a  diverse,  ornate, 
genial  entertainment  would  have  been  organised.  One  can  figure 
how  the  bailies  and  their  traditional  allies,  the  Town,  would  have 
seized  the  occasion  for  one  of  those  inimitable  festivals — includ- 
ing tea  and  the  Police  Band — which  regale  the  mammoths  and 
mummies  of  the  Industrial  Museum  at  stated  intervals.  Mr. 
Gown  don't  do  things  with  the  same  might  and  majesty  at  alL 
On  the  day  in  question,  as  the  newspapers  say,  towards  the 
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hour  of  afternoon — I  mean  two,  when  the  place  puts  on  a  wan 
and  jaded  look, — some  interest  was  imparted  to  the  precincts  by 
the  appearance  of  some  angels  bearing  white  wands  in  their 
hands,  who  stationed  themselves  at  fitting  intervals  along  the 
line  of  march  from  the  door  of  the  Parliament  House  to  the  new 
Library.  This  was  a  happy  inspiration  from  St.  Giles*  or  St. 
Mary's.  These  apparitions  had  no  angelic  attire  beyond  the 
white  wands;  moreover,  they  wore  chimney-pots.  It  was  at 
once  apparent  that  something  out  of  the  common  was  about  to 
transpire,  and,  coincidently  with  the  advent  of  the  seraphic 
band  just  mentioned,  a  spirit  of  restlessness  invaded  and  pos- 
sessed our  customary  repose. 

Then  began  to  flow  a  stream  of  lawyers  and  their  friends, 
mostly  ladies,  the  happy  owners  of  invitations.  Entering  by  the 
public  door,  this  stream  was  at  once  exposed  to  the  fire  and 
criticism  of  the  junior  bar.  These  young  gentlemen,  none  of 
whom  had  been  invited,  ranged  themselves  in  indignant  rows  at 
their  favourite  laughing-post — the  central  fireplace ;  and,  but  for 
the  fear  of  offending  the  omnipotent  agent,  would  there  and 
then  have  passed  resolutions  condemnatory  of  the  slight  passed 
upon  their  order. 

Well,  a  fair  representation  of  every  legal  corporation  having 
gone  within  the  new  rooms — every  grade  of  the  legal  hier- 
archy being  represented — the  president  of  the  society  made  a 
speech,  and  invited  the  head  of  the  Court  to  open  the  building. 
This  his  lordship  did  in  few,  but  fitting  words.  Barring  some 
refreshments  of  a  light  and  harmless  kind,  this  was  all  that  took 
place.  What  went  ye  out  for  to  see  ?  I  omit  all  reference  to 
the  fiddles.  Fiddles  in  the  Halls  of  Justice  don't  seem  quite  to 
hit  it  ofi!  Fancy  playing  to  the  shades  of  Stair,  Erskine,  and 
Mackenzie ! 

If,  however,  the  inaugural  ceremony  was  inadequate,  we 
cannot  but  say  everything  that  is  complimentary  of  the  new 
buildings.  They  are  handsome,  commodious,  and  in  excellent 
taste — outside  and  in — a  very  agreeable  contrast  to  the  sepulchral 
rooms  the  solicitors  have  just  vacated.  Out  of  many  excellent 
features,  one  need  single  for  special  mention  the  stained-glass 
portraits  only.  ITie  subjects  have  been  selected  with  great 
justice  and  discrimination.  It  were  perhaps  invidious  to 
mention  any  one  name.  But  in  regard  to  a  great  scholar  and 
lawyer — Patrick  Eraser — lawyers  cannot  but  feel  pleased  that 
after  his  death  the  recognition  should  be  so  readily  given  to  him 
which  was  so  long  denied  in  his  life. 

The  solicitors  having  been  thus  satisfactorily  housed,  we  have 
begun  to  speculate  about  the  disposition  of  their  late  quarters. 
I  believe  the  vacant  rooms  have  been,  or  are  to  be,  transferred  to 
the  Faculty,  and   that  part  of   them  are  to  be  devoted   to 
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refreshment  room,  and  part  to  a  robing-room.     So  it  is  said ;  but 
whether  there  is  anything  in  it  or  not  I  do  not  know. 

Now,  when  one  has  detailed  these  trifling  things,  one  has 
recounted  the  most  prominent  events  of  the  month  apart  from 
strict  law — ^to  which  last,  as  you  know,  this  letter  has  never  been 
devoted.  The  reader  in  the  country  will  therefore  be  at  a  loss  to 
understand  how  the  dull  and  dumpish  day  of  the  toMTi  lawyer 
can  be  made  tolerable  at  this  joyous  season  of  the  year.  Fortun- 
ately for  us  the  month  of  May  always  brings  a  variety  of 
attractions  outside  of  these  honoured  walls.  What  more  fruitful 
of  entertainment  to  the  young  pleader  and  the  old  feudalist  than 
the  General  Assemblies  ?  The  description  of  the  General 
Assembly  by  Cockburn  (Life  of  Jeffrey,  p.  174),  who  was  rather 
a  prejudiced  observer  of  the  Establishment,  might  stand  unaltered 
for  this  day.  We  have  still  with  us  the  Royal  Commissioner  and 
his  attendants,  stiff"  in  Court  attire,  brilliant  but  grotesque  withal; 
the  members  of  Assembly  gathered  from  every  part  of  the 
country — from  growing  cities,  lonely  glens,  distant  hills,  agricul- 
tural districts,  universities,  and  fallen  burghs ;  still  a  mixture  of 
clergy  and  laity,  civilians  and  soldiers,  one  or  two  of  the  nobility 
(a  live  lord  is  a  sweet  thing  to  Presbyterians  as  to  Yankees) ;  the 
same  varieties  of  dialect,  a  little  more  corrupted  by  fine  English 
than  our  language  was  fifty  years  ago ;  the  same  kindly  greetings 
between  men  whom  time  and  fortune  have  scattered  up  and 
down;  the  same  social  gatherings  at  which  the  town  elders 
entertain  the  presbyteries  or  the  burghs  which  send  them  without 
cost  to  this  ecclesiastical  parliament ;  the  same  paltry  plots, 
without,  however,  a  good  deal  of  the  ancient  bitterness ;  the  same 
heterogeneous  subjects  for  debate — theological,  judicial,  political 
— of  the  deepest  apparent  importance  to  the  house,  however 
insignificant  or  incomprehensible  to  others ;  the  same  awkward- 
ness of  forms  and  irregularity  of  application  ;  the  same  ignorance 
of  methods  of  business  and  the  helplessness  in  storms  of  disorder 
of  shoi-t-lived,  inexperienced  moderators ;  the  same,  or  nearly  the 
same,  conscientious  intolerance  of  rival  sects. 

In  its  main  features  I  say  the  picture  is  still  accurate.  What 
vicissitudes  of  fortune  has  the  Church — let  us  take  the  Estab- 
lished alone — ^gone  through  since  that  long  past  time ;  yet  how 
faithfully  have  her  traditions  been  preserved  by  the  instruments 
and  witnesses  of  her  rescue  and  resurrection.  There  is  still  the 
annual  visit  to  the  great  picturesque  city,  but  it  is  by  a  doubled 
membership  of  Assembly,  to  whom  Chalmers  and  1843  are  but 
memories.  Instead  of  by  toilsome  coaches,  old  and  young 
parsons  are  swept  into  town  with  ease  and  velocity  by  steam- 
engines.  There  are  more  kindly  greetings,  too,  and  the  gentle- 
men are  accompanied  by  quite  as  many  ladies,  who  are  worldly 
and  feminine  enough  to  look  at  the  shops.  Members  of  Assembly 
alone  used  to  come  and  carry  back  to  the  distant  banishment  of 
sequestered  glens  and  quaint  villages  the  tidings  of  the  great 
city.  Now,  as  each  merry  May  opens,  and  hills  and  woods  put 
on   their  greenery,  and  glades  become  tuneful  with  universal 
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melody,  every  minister,  whether  a  member  of  Assembly  or  not, 
prepares  to  leave  his  patient  flock,  and  sets  his  face  to  Edinburgh. 
We  all  know  in  what  herds  these  shepherds  climb  the  Mound  in 
the  fresh  sunshine  of  May  to  the  daily  dialectic  display  in  their 
well-known  halls.  How  often  has  the  horrible  thought  struck 
one  dumb  that,  should  the  trump  of  doom  but  sound  during  this 
annual  festival,  how  would  it  stand  with  the  shepherds  ? 

Perhaps  so  much  about  these  gatherings  is  not  relevant.  But 
lawyers  in  the  country  may  not  be  aware  how  prominent  a 
figure  their  own  brethren  cut  at  these  annual  gatherings.  I 
never,  until  quite  lately,  supposed  that  lawyers  were  a  religious 
race.  But  when  one  sees  how  many  scores  of  them  are  membera 
of  sessions  and  of  Assembly,  one  must  needs  change  one's  opinion. 
What  is  to  be  gained  by  becoming  an  elder?  This  is  a  very 
common  question  in  this  city,  but  no  one  has  ever  ventured  to 
solve  it.  When  you  are  once  an  elder,  too,  you  look  out  for  a 
pocket  burgh,  and  sit  in  the  Assembly  for  it  to  the  end  of  your 
days.  I  shall  not  mention  names,  but  it  is  a  startling  fact  to 
find  one  City  session  represented  in  the  Assembly  by  four 
lawyers,  independent  of  the  representation  it  has  secured  other- 
wise. 

The  only  Assembly  cases  of  any  moment  to  lawyers  concerned 
two  unfortunate  ministers  who  were  deposed  for  drinking.  This 
generation  of  parsons  has  fallen  upon  evil  days ! 

No  progress  has  been  made  in  filling  up  the  Clerkship  of 
Justiciary.  A  large  number  of  applicants  make  the  work  of 
selection  an  extremely  delicate  task.  It  were  vain  to  mention 
names.  The  reader  may  in  his  own  mind  turn  over  the  names 
of  everybody  who  has  been  in  for  everything  within  the  last  few 
years,  and  he  will  be  right  in  answering  the  question,  who  are 
applying  ?  Mr.  Robert  Brown,  assistant,  has  been  promoted  to 
the  deputeship  rendered  vacant  by  the  death  of  Mr.  Don. 

The  amount  of  business  in  the  Court  is  highly  encouraging 
from  the  legal  point  of  view.  Many  cases  of  interest  and 
importance  have  arisen.  Perhaps  the  longest  and  most  notable 
is  the  Mackenzie  divorce.  The  proof  in  it  extends  to  about  1500 
pages  !  Lawyers  must  watch  it,  because  if  the  pursuing  husband 
makes  out  constructive  desertion,  modem  life  will  be  beset  by  a 
few  more  insoluble  complexities. 

Lawyers  may  look  out  for  a  large  addition  shortly  to  be  made 
to  the  treatises  on  our  law.  It  is  a  comfort  to  think  that  the 
superfluity  of  talent  at  the  bar  is  finding  an  outlet  in  this  most 
praiseworthy  channel,  and  it  would  ill  become  the  profession  if 
they  did  not  encourage  the  efforts  of  writers  of  books,  all  of 
which  are  very  much  wanted.  "Reparation,"  "Rating,"  and 
"Expenses"  are  the  subjects  chosen  by  Mr.  Glegg,  Sheriff*  Armour, 
and  Mr.  Monteith  Smith,  the  last  the  author  of  a  clear  and  com- 
prehensive "  Compendium  of  the  Corrupt  and  Illegal  Practices 
"  Acts."  Later  publications  will  be  "  The  Law  of  Prescription," 
by  Mr.  J.  H.  Millar,  the  worthy  son  of  a  deceased  judge ;  and 
"The  Law  relating  to  Horses,"  by  Mr.  Ross  Stewart,  a  book 
which  should  be  of  great  use.     Mr.  Mackin^h^  |M|^^|jook  all 
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but  ready  on  a  branch  of  the  law  of  sale.  While  speaking  on  the 
literature  of  the  profession,  it  may  be  as  well  to  note  that  we 
are  threatened  with  a  couple  of  weeklies. 

Next  year  an  attempt  is  to  be  made  to  get  the  Queen's 
birthday  holiday  fixed  for  a  day  that  will  suit  everybody.  The 
present  arrangement  suits  no  one,  and  cuts  families  and  offices 
into  halves  in  the  most  provoking  way. 


Thb  Tbmplb,  SOth  May,  1892, 
It  need  hardly  be  said  that  the  legal  atmosphere  during  a  great 
part  of  this  month  has  been  permeated  with  Deeming.  He  hajs 
raised  that  most  difficult,  and  at  the  same  time  most  interesting 
question  of  the  criminal  law — that  of  insanity,  upon  the  point 
which,  of  all  others,  has  been  the  most  perplexing,  viz.,  "  moral 
"  insanity  "  or  instinctive  criminality.  Moreover,  by  his  petition 
to  the  Privy  Council  for  permission  to  appeal,  he  raised  the 
possibility  of  our  seeing  a  Court  of  Criminal  Appeal  in  action  as 
well  as  an  enquiry  into  the  historical  and  constitutional  grounds 
upon  which  the  Council  could  sit  as  such  a  Court  and  the 
principles  governing  it  in  the  exercise  of  its  powers.  Unfor- 
tunately he  has  gone  from  us  without  carrying  our  ideas  of  the 
relation  of  insanity  to  criminal  responsibility  much  further,  and, 
in  the  pathetic  words  of  his  zealous  solicitor,  "  one  of  the  finest 
"  specimens  of  the  instinctive  criminal  in  the  English  world  "  has, 
we  fear,  been  wasted.  He  had,  like  other  great  men,  the  defects 
of  his  qualities.  He  was  so  much  the  instinctive  criminal  that 
judge  and  jury,  as  well  as  the  general  public,  seem  to  have  had 
little  patience  for  a  really  scientific  pathologico-legal  enquiry, 
and  to  have  resolved  that,  responsible  or  not  responsible,  the  law 
was  good  enough  that  would  hang  him.  It  can  hardly  be  said 
that  there  was  a  theoretically  perfect  examination  into  all  the 
circumstances  of  his  case  such  as  would  conclusively  prove  or 
disprove  the  existence  of  disease  producing  such  a  degree  of 
moral  insensibility  as  to  amount  to  a  deprivation  of  the  know- 
ledge or  of  the  power  which  Sir  James  F.  Stephen  regards 
as  the  two  constituent  elements  of  legal  responsibility.  The 
existence  of  moral  insanity  to  this  extent  is  considered  by  Sir 
James  as  a  matter  of  which  account  ought  to  be  taken.  But  it 
seems  that  our  method  of  trial  by  jury  cannot  satisfactorily  apply 
the  delicate  tests  required,  and  we  have  as  yet  to  console  our- 
selves with  the  thought,  which  has  had  pretty  strong  expression 
during  the  last  few  weeks  in  the  newspapers,  and  which  the 
above-named  writer  has  also  made  upon  the  subject  in  ^neral, 
''  that  little  or  no  loss  is  inflicted  either  on  the  madman  himself 
"  or  on  the  community  by  his  execution ;  and  that  it  is  indeed 
"  more  difficult  to  say  why  a  dangerous  and  incurable  madman 
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"  should  not  be  painlessly  put  to  death  as  a  measure  of  humanity 
"  than  to  show  why  a  man  who,  being  both  mad  and  wicked, 
''deliberately  commits  a  cruel  murder  should  be  executed  as  a 
"murderer."  This  is  not  scientific,  but  it  is  a  salve  to  our 
conscience  for  acting  in  ignorance  in  matters  where  we  must  do 
something.  The  Privy  Council  did  what  everybody  expected  it 
would  do.  In  the  absence  of  any  departure  from  customary 
rules,  there  was  nothing  upon  which  it  could  have  usefully  inter- 
vened. It  had  to  accept  as  practically  conclusive  an  enquiry 
which,  however  defective,  could  not  have  been  reopened  with 
any  promise  of  reaching  a  more  satisfactory  result.  Neither 
lawyers  nor  doctors  had  any  further  principles  to  appeal  to  than 
had  already  been  disclosed,  and  they  could  only  have  squabbled 
afresh  over  an  interminable  series  of  half -understood  facts. 

The  last  case  resembling  this  of  Deeming's  was  that  of  Riel 
in  1885,  the  Indian  who  was  charged  with  treason  in  Canada  and 
who  set  up  the  defence  of  insanity.  The  special  leave  to  appeal 
was  refused  in  that  case,  too,  upon  the  same  general  grounds, 
and  the  question  of  sanity  or  insanity  was  not  argued  at  all. 
Our  only  Court  of  Criminal  Appeal  which  exercises  the  inherent 
pren^tive  right  "  of  hearing  appeals  in  criminal  as  well  as  in 
"  civil  matters  from  all  Her  Majesty's  dominions  beyond  seas,  in 
"  all  cases  in  which  that  right  has  not  been  expressly  taken 
"away,"  exercises  that  prerogative  "upon  consideration  of 
"circumstances  and  consequences;  and  interference  by  Her 
"  Majesty  in  Council  in  criminal  cases  is  likely  in  so  many 
"  instances  to  lead  to  mischief  and  inconvenience  that  in  them 
"the  Crown  will  be  very  slow  to  entertain  an  appeal  by  its 
"  officers  on  behalf  of  itself  or  by  individuals.  The  instances  of 
"  such  appeals  being  entertained  are  therefore  very  rare  "  (i2.  v. 
Bertrand,  L.R.  1  P.O.  529). 

The  question  of  insanity  has  been  raised  in  a  curious  manner 
in  the  case  of  Hanbury  v.  Hanbury,  a  petition  by  a  wife  for 
divorce  on  the  grounds  of  her  husband's  adultery  and  cruelty. 
The  defence  was  that  he  was  sufiering  at  the  times  of  the 
misconduct  charged  against  him  from  what  the  doctors  called 
**folie  drcidaire"  when  he  was  subject  to  impulses  over  which 
he  had  no  control,  the  result  of  a  diseased  state  of  mind.  Here 
again  we  have  the  old  rules  laid  down  as  to  knowledge  of  the 
nature  and  quality  of  the  acts  done,  together  with  a  decided 
dread  of  enquiring  scientifically  into  the  question  of  how  far 
such  uncontrollable  impulses,  if  proved,  may  affect  the  capacity 
for  "attending  to  distant  motives  and  general  principles  of 
"  conduct "  which  must  be  implied  in  any  real  meaning  of  the 
word  "knowledge."  This  fear  of  the  doctors  is,  of  course,  no 
new  thing.  It  is  in  law  what  the  aversion  to  theories  against 
the  freedom  of  the  will  is  in  theology.  Neither  lawyer  nor 
theologian  will  tolerate  it  because  he  would  be  thrown  out  of  his 
beariDgs  and  not  be  able  to  make  it  fit  his  established  scheme  of 
life.  For  our  judges  to  become  ready  recipients  of  the  mysterious 
doctrine  that  each  of  the  phrases,  want  of  control  and  want  of 
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knowledge,  implies  the  other,  they  must  be  supplied  with  several 
things  of  which  they  are  still  in  need,  and  until  then  we  cannot 
wonder  that  Lord  Esher  and  the  juryman  will  agree  in  treating 
with  the  contempt  of  the  common-sense  man  the  cases  where 
want  of  knowledge  is  attempted  to  be  inferred  from  a  more  or 
less  doubtfully  proved  want  of  control.  First  of  all,  they 
must  have  the  law  stated  clearly,  and  not  left  to  laborious  and 
doubtful  deductions  from  the  indigesta  molea  of  the  everlasting 
M*Naghten's  casa  Next,  they  must  be  offered  a  new  theory  of 
the  relation  of  the  State  to  criminals,  and  be  instructed  that  they 
are  not  mere  hunters  pursuing  a  wretched  quarry,  but  officers  of 
a  medical  police  department  which  recognises  that  penal  servitude 
or  hanging  is  not  the  only  treatment  for  all  kinds  of  criminality 
without  distinction.  Thirdly,  they  must  be  able  to  look  to  the 
doctors  for  safer  guidance  than  they  can  as  yet  obtain  from  them 
upon  the  delicate  questions  about  which  they  dogmatise  too  often 
according  to  the  side  for  which  they  happen  to  be  retained. 
Must  not  the  judges  wait  then  till  the  millenium  ? 

The  correspondence  between  the  Director  of  Public  Prosecu- 
tions and  the  Associates  Department  of  the  BLigh  Court  of  Justice 
with  regard  to  certain  documents  which  were  impounded  by  order 
of  the  Court  which  tried  the  action  of  Evelyn  v.  Hurlbert  is  very 
curious  reading.  Nobody  has  been  able  to  make  out  precisely  why 
the  judges  (Lord  Coleridge  and  Mr.  Justice  Cave)  should  have  so 
determinedly  thrown  obstacles  in  the  way  of  the  public  prosecutor 
in  a  matter  in  which  it  would  have  been  supposed  that  his 
appearance  would  have  been  most  natural  and  welcome.  The 
escape  of  Hurlbert  and  the  explanations  of  the  public  prosecutor 
have  placed  the  two  judges  in  a  position  that  is  somewhat 
awkward.  Lord  Coleridge,  it  is  believed,  is  going  to  move  in  the 
House  of  Lords  for  the  rule  of  Court  under  which  he  and  his 
colleague  acted,  and  he  will  no  doubt  have  reasons  to  oflFer  for 
their  action.  This  rule  is  as  follows : — "  Impounded  documents, 
"  while  in  the  custody  of  the  Court,  are  not  to  be  parted  with, 
"  and  are  not  to  be  inspected  except  on  a  written  order  signed  by 
"  the  judge  on  whose  order  they  were  impounded  and  by  the 
"  President  of  the  Division  in  which  they  were  impounded.  Such 
"  documents  shall  not  be  delivered  out  of  the  custody  of  the 
"  Court  except  upon  an  order  made  on  motion  in  open  Court." 
At  the  time  when  the  Director's  application  was  made  (23rd  June, 
1891)  this  rule  had  not  come  into  operation  ;  it  was  not  until  the 
1st  July,  1891,  that  it  did  so ;  though  it  was  to  this  rule  that  Mr. 
Erie,  the  associate,  referred  in  conveying  the  refusal  to  allow  him 
to  have  the  documents  or  any  access  to  them.  What  was  the 
reason  for  this  distrust?  A  letter  of  the  26th  June  from  Mr. 
Erie  seems  to  explain  it.  The  gist  of  it  is,  "  You  don't  say  whom 
"  you  are  going  to  prosecute.  Unless  there  is  evidence  before  the 
"  public  prosecutor  of  which  the  judges  are  not  aware,  we  cannot 
"  give,  without  much  consideration,  any  facilities  for  the  prosecu- 
"  tion  of  the  plaintiff."  The  Attorney  General  had  been  counsel 
for  the  defendant,  and  the  Director  was  then  acting  under  his 
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instructions  in  applying  for  the  papers.  On  the  8th  July,  when 
the  matter  was  in  the  hands  or  the  Solicitor  General,  who 
instructed  the  Director  to  again  apply,  stating  that  the  object  of 
inspection  was  to  obtain  material  as  to  the  institution  of  a 
prosecution  against  Mr.  Hurlbert,  the  inspection  was  immediately 
allowed  and  every  facility  afforded  for  the  expert's  examination. 
It  may  be  that,  as  the  Director  says  in  his  last  letter,  after 
Hurlbert's  departure  had  been  made  from  New  York  the  judges 
might  have  assumed,  in  the  first  instance,  in  his  favour,  that  he 
had  no  *'  reasons  "  for  his  application  other  than  for  the  purpose 
of  assisting  him  in  his  enquiries  in  his  official  capacity.  But 
unfortunately  a  suspicion  of  this  public  oflBcer,  which  seems  so 
strange  at  first  sight,  is  not  so  strange  when  that  officer  is  acting 
under  the  direction  and  orders  of  another  public  officer,  the 
Attorney  General,  who  has  been  an  advocate  in  the  case  out  of 
which  the  projected  prosecution  arises.  It  is  impossible  not  to 
sympathise  with  the  hesitation  of  the  judges  under  the  circum- 
stances ;  and  this  correspondence  adds  another  argument  against 
the  private  practice  of  the  law  officers. 

From  23rd  June  to  Hurlbert's  escape  was  five  months.  This 
was  on  the  28th  November,  but  the  expert  was  at  work  on  the 
24th  August,  and  it  was  not  until  the  27th  November  that  the 
Director  applied  for  and  obtained  a  warrant  against  Hurlbert. 
This  delay  was  not  owing  to  any  obstacles  set  up  by  the  judges 
any  more  than  they  were  responsible  for  the  fact  of  the  warrant 
having  been  issued  becoming  known  to  Hurlbert  in  time  for  him 
to  escape.  It  was  possible  that  the  American  Courts  might 
require  further  evidence  than  the  Director  could  place  before  them 
on  applying  for  the  provisional  warrant,  and  which  might  be 
among  the  impounded  documents,  of  which  copies  had  not  yet 
been  permitted  to  be  taken;  but  then  they  did  not,  for  the 
warrant  was  actually  obtained.  We  may  be  sure  that  had  it 
been  executed  every  facility  would  have  been  given  for  supplying 
any  further  evidence  that  the  documents  contained  to  secure 
Hurlbert's  extradition. 

The  latest  item  of  legal  news  is  the  sudden  death  of  Sir 
Charles  Parker  Butt,  the  President  of  the  Divorce  and  Admiralty 
Division.  It  was  unexpected  in  the  sense  that  though  the 
learned  judge  had  been  ill  for  a  considerable  time,  and  there  had 
been  reports  of  his  retiring  on  a  pension,  it  had  also  been  said 
that  he  had  refused  to  accept  his  retirement,  believing  that  he 
was  about  to  be  fully  restored  to  health.  Though  all  the  papei-s 
have  notices  of  his  career  I  have  not  observed  that  any  of  them 
notice  the  most  interesting  fact  that  it  was  at  Constantinople,  in 
the  Consular  Court,  there  during  the  busy  and  exciting  times  of 
the  Crimean  war,  that  Mr.  Butt,  then  a  young  man  of  al)out 
twenty-five,  acquired  the  experience  in  shipping  cases  and  the 
i*eputation  for  ability  upon  which  he  founded  the  large  practice 
he  acquired  later  in  the  English  Courts. 

For  some  time  there  has  been  talk  of  the  succession  of  Lord- 
Justice  Lopes  to  the  Presidentship  of  the  Division.     During  Sir 
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C.  P.  Butt's  absence  he  had  sat  in  his  Court ;  but  there  have  also 
been  reports  of  the  retirement  of  Lord- Justice  Lopes  himself,  as 
he  has  fulfilled  his  term  as  a  judge  entitled  to  a  pension. 


Edinburgh. — At  the  meeting  of  the  U.P.  Synod  in  May,  Mr.  Thomas 
Stark  Brown,  writer,  Glasgow,  was  appointed  legal  adviser  of  the  Church 
in  succession  to  the  late  Mr.  J.  B.  Kidston,  writer,  Glasgow. 

The  vacancy  caused  by  the  death  of  Mr.  Joseph  Don,  one  of  the 
Outer  House  deputes  and  chief  clerks  of  the  Court  of  Session,  has  been 
filled  by  the  appointment  of  Mr.  Robert  Brown,  one  of  the  assistant 
clerks.  Mr.  James  Scott,  clerk  to  the  Lord  Advocate,  has  been  appointed 
to  the  office  of  assistant  clerk  formerly  held  by  Mr.  Brown. 

Glasgow. — Mr.  David  Patrick,  writer,  Glasgow,  and  town  clerk  of 
Kirkintilloch,  has  assumed  Mr.  John  S.  Paterson,  B.L.,  writer,  Glat^ow, 
as  a  partner.  Mr.  Paterson  has  been  for  many  years  procurator  in  the 
office  of  Messrs.  Wright,  Johnston,  Mackenzie,  <k  Roxburgh,  writers, 
Glasgow,  and  their  predecessors.  The  business  will  be  conducted  under 
the  firm  of  Patrick  &  Paterson. 

Lanark. — Mr.  James  Annan,  solicitor,  has  been  appointed  joint 
town  clerk  along  with  his  father,  Mr.  William  Annan,  who  has  been 
town  clerk  for  over  thirty  years. 

Grbbkook. — Mr.  George  Murray,  writer,  Greenock,  was,  on  16th 
May,  unanimously  appointed  clerk  and  treasurer  to  the  Greenock  East 
(Landward)  Parish  School  Board,  in  room  of  the  late  Mr.  J.  Innes  Mac- 
dougall. 

Dingwall. — Mr.  William  Mackenzie,  solicitor,  Dingwall,  has  been 
appointed  Procurator-Fiscal  for  the  Western  Division  of  Ross  and 
Cromarty,  in  room  of  the  late  Mr.  John  Shaw. 


Glasgow  Faculty  op  Procurators. — The  annual  general  meeting  of 
this  Faculty  was  held  on  20th  May — Dr.  James  Graham,  the  Dean,  in 
the  chair.  The  Dean,  in  submitting  the  report  of  the  Council,  alluded 
to  the  members  who  had  died  during  the  year  and  also  to  the  number  of 
entrants,  fifteen  new  members  having  been  admitted,  being  the  largest 
number  of  entrants  since  1887.  There  are  at  present  287  members  on 
the  roll.  Mr.  Boyd  Anderson  moved  the  adoption  of  the  report,  and, 
Mr.  A.  Craig  Paterson  seconding,  the  motion  was  agreed  to.  The 
treasurer's  accounts  and  the  Library  Committee's  report  were  afterwards 
adopted,  the  sum  voted  for  the  library  being  £500.  Dr.  Graham  was 
re-elected  dean,  and  Messrs.  W.  H.  Brown  and  W.  H.  Hill  were  elected 
members  of  Council  in  room  of  Professor  Moir  and  James  Alexander, 
the  retiring  members.  Mr.  John  F.  Orr  was  re-elected  clerk,  treasurer, 
and  fiscal  to  the  Faculty.  Committees  were  next  arranged  for  the  year. 
Professor  Moir  then  presented  the  Faculty  with  a  bust  in  marble  of  the 
late  Sir  James  Roberton,  subscribed  for  practically  by  all  the  members. 
Sir  James  King  also,  on  behalf  of  the  subscribers — members  of  the 
Faculty  and  friends  outside — presented  the  Faculty  with  a  bust  in 
bronze  of  the  late  Dr.  A.  B.  M*Grigor. 


Digitized  by 


Google 


THE 

SCOTTISH   LAW    REVIEW. 


Vol.  VIII.  JULY,  1892.  No.  91. 


THE  STRUGGLE  FOR  THE  BURGH  POLICE 
(SCOTLAND)  ACT. 
It  is  seldom  indeed  that  any  Act  of  such  magnitude  as  this  (which 
passed  both  Houses  and  received  the  Royal  assent  in  the  last  days 
of  the  session)  finds  a  place  in  the  statute  book.  Fortunately  for 
all  concerned,  it  is  rare  to  find  any  necessity,  even  in  these  times, 
for  an  Act  which  contains  no  fewer  than  518  clauses,  with  the 
addition  of  important  and  by  no  means  formal  schedules.  The  Act 
is  not  only  one  of  unusual  size,  but  it  is  also  one  of  first-class  im- 
portance. It  is  true  that  it  does  not  bulk  largely  in  the  purely 
political  party  sense ;  but  its  value  consists  in  its  great  improve- 
ment of  municipal  law,  dealing,  as  it  does,  with  the  creation  and 
extension  of  burghs,  the  election  of  the  municipal  reprasentatives 
of  the  people,  the  creation  of  burghal  offences,  the  punishment  of 
criminals,  the  creation  and  powers  of  Dean  of  Guild  Courts,  the 
construction  and  maintenance  of  streets,  buildings,  and  footpaths, 
the  lighting  and  cleansing  of  streets  and  places,  and  the  general 
sanitary  arrangements  afiecting  buildings.  Such  provisions  affect 
the  interests  of  almost  every  individual. 

It  has  been  a  matter  of  frequent  complaint  in  modem  times 
that  Acts  have  often  been  framed  and  introduced  into  Parliament 
by  members  who  knew  only  one  aspect  of  the  subjects  dealt  with, 
that  such  Acts  have  been  rushed  through  Parliament  without  due 
consideration,  and  that  their  provisions  are  afterwards  often 
found  to  be  crude  and  obscure,  and  in  practice  unworkable.  The 
first  two  charges  can  hardly  be  made  in  regard  to  the  Burgh 
Police  Bill.  The  law  oflScers  for  Scotland  have  had  charge  of 
the  various  Bills,  while  the  demand  for  legislation  was  made  so 
far  back  as  1868,  and  the  provisions  of  the  Bill  have  year  after 
year  received  the  most  careful  consideration  in  and  outside  of 
Parliament. 

The  Act  of  1862  (popularly  known  as  the  Lindsay  Act)  was 
largely  a  consolidating  and  amending  Act,  in  which  the  defects 
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discovered  in  the  General  Police  Act  of  1850  were  removed  and 
the  necessity  for  new.  provisions  arising  from  the  great  growth 
and  development  of  municipal  burghal  life  was  met.  Just  as  in 
the  case  of  the  1850  Act,  so  with  the  Act  of  1862.  A  few  years 
of  practical  working  of  the  latter  Act  disclosed  further  defects 
and  Omissions,  and'  it  was  to  cure  and  meet  these  that  the 
struggle  for  another  Act  began. 

In  1868  representations  were  made  to  the  then  Lord  Advocate 
((Jordon)  regiuxiing  the  necessity  for  fresh  legislation.  In  that 
year  a  deputation  of  those  interested  in  the  administration  of 
municipal  law  waited  upon  the  Lord  Advocate  and  pressed  their 
views  upon  the  Government  of  that  day.  The  pressure  then, 
and  for  many  years  afterwards,  resulted  in  small  amending  Acts 
being  passed  now  and  again  to  meet  very  special  defects. 

In  1881  the  demands  became  so  clamant  that  they  could  not 
well  be  put  off  indefinitely,  and  the  task  of  framing  a  consolidat- 
ing and  comprehensive  measure  was  said  to  have  been  entrusted 
by  the  then  Lord  Advocate  to  the  late  Provost  Lindsay  of  Leith, 
with  whose  name  the  Act  of  1862  has  been  so  closely  associated 
that  it  has  popularly  been  called  the  Lindsay  Act.  At  no  small 
sacrifice  of  time  and  personal  convenience  a  draft  Bill  was  framed 
by  Provast  Lindsay  and  issued  to  the  various  municipal  bodies 
throughout  Scotland,  with  an  invitation  to  express  their  views  on 
its  provisions  and  make  suggestions  on  matters  which  might 
have  been  omitted.  It  need  hardly  be  said  that  this  invitation 
was  largely  taken  advantage  of.  Numerous  suggestions  by  those 
who  had  been  working  under  the  provisions  of  the  Act  of  1862 
and  were  thoroughly  familiar  with  what  they  believed  to  be  its 
defects  were  sent  to  Provost  Lindsay,  who  arranged  meetings 
with  the  officials  of  burghs  in  various  towns  throughout  Scotland, 
at  which  their  suggestions  and  amendments  were  fully  discussed. 
This  very  laborious  task  having  been  accomplished,  the  Govern- 
ment in  1883  introduced  a  Bill  into  the  House  of  Commons, 
containing  623  clauses,  stating  in  the  memorandum  prefixed  to  it 
that  the  object  was  to  "  bring  the  general  law  up  to  date,  and  to 
"  regulate,  on  a  uniform  general  principle,  the  penal  jurisdiction 
"  of  magistrates  and  other  matters  of  police,  the  sanitary  law  of 
"  towns,  and  the  powers  of  assessment  for  these  purposes  by  local 
"  authorities." 

One  object  of  the  Bill  was  to  construct  a  code  suflStiently 
comprehensive  to  meet  the  wants  of  large  towns,  and  at  the  same 
time  sufficiently  elastic  to  be  adapted  to  those  of  small  towns; 
and  it  was  accordingly  proposed  that  the  Bill  should  apply  to  all 
burghs  of  over  2000  inhabitants,  and  that  smaller  towns  and 
populous  places  might  adopt  it  if  they  pleased. 
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This  Bill  also  contained  a  clause  (which  became  known  as 
the  "  Glasgow  clause ")  providing  that  where  two  or  more 
burghs  were  contiguous  or  closely  adjacent  to  each  other  so  that 
the  whole  formed  a  single  urban  district,  it  should  be  lawful  for 
the  commissioners  or  magistrates  of  any  such  populous  place  to 
apply  to  the  Secretary  of  State,  asking  that' such  burgbs  should 
be  united  for  all  municipal  purposes.  Upon  such  application 
the  Secretary  of  State  might  order  an  enquiry,  and  if  it  was 
reported  that  a  union  should  take  place,  the  Secretary  of  State 
might  unite  such  burghs  on  conditions  to  be  fixed  by  him.  This 
clause,  which  was  generally  assumed  to  have  been  inserted  by 
the  City  of  Glasgow  with  a  view  to  enable  the  Corporation  to 
carry  out  their  scheme  of  annexing  the  adjoining  burghs,  was 
resisted  strongly  by  the  counties  of  Lanark  and  Renfrew  and 
the  then  suburban  burghs,  and  after  the  Bill  had  been  read  a  first 
time  in  the  session  of  1883  it  was  withdrawn. 

In  1884  the  Bill  was  again  introduced  by  Government  into 
the  House  of  Commons,  and  was  considered  of  such  importance 
as  to  bfe  referred  to  in  the  speech  from  the  throne  as  one  of  the 
measures  recommended  to  be  pa^ssed  by  Parliament.  The 
"  Glasgow  clause "  was  omitted,  and  a  clause  was  substituted 
for  it  by  which  it  was  provided  that  an  application  for  the 
amalgamation  of  adjacent  burghs  might  be  made  jointly  by  the 
municipal  authorities  of  both.  We  have  no  desire  to  rc-open 
a  discussion  on  this  controversial  question,  especially  as  much  of 
its  interest  has  been  removed  by  the  extension  which  has  taken 
place  of  the  boundaries  of  the  city ;  but  we  think  the  principle 
sought  to  be  established  by  the  counties  and  burghs  as  against 
the  city  was  a  fair  as  well  as  a  wise  one,  and  that  its  justice  had 
ultimately  to  be  acknowledged  even  by  the  Corporation  of 
Glasgow,  seeing  that,  after  repeated  refusals  of  Parliament  to 
grant  annexation  against  the  wishes  of  the  burghs  aflPected,  the 
union  was  only  recognised  where  both  municipal  bodies  were  in 
favour  of  it. 

The  Bill  was  referred  to  a  Select  Committee  consisting  of 
twenty-seven  members.  This  large  committee,  containing  M.P.'s 
of  all  shades  of  political  opinion,  and  representatives  of  counties 
as  well  as  cities,  was  generally  recognised  to  be  an  exceptionally 
strong  committee,  and  they  certainly  spared  no  labour  in  seeking, 
under  the  chairmanship  of  the  then  Lord  Advocate,  Mr.  J.  B. 
Balfour,  to  make  the  Bill  one  well  worthy  of  a  place  in  the 
statute  book.  Every  opportunity  was  given  of  submitting 
amendments  through  the  members  of  committee.  Every  clause 
of  the  Bill  was  gone  over  and  considered ;  numerous  questions  of 
importance  were  discussed  and  decided,  amongst  thern^being  the 
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"  Glasgow  clause  "  already  referred  to — a  proposal  to  re-insert  it 
made  by  the  Glasgow  members  having  been  rejected  by  the 
Select  Committee.  The  Bill  was  reported  to  the  House  about  the 
middle  of  July,  but  too  late  to  make  further  progress  with  it 
that  session. 

In  the  following  session  the  Bill  was  introduced  into  the 
House  of  Lords  in  the  expectation  that  if  dealt  with  in  that 
House,  it  might  be  more  speedily  and  easily  got  through  the 
House  of  Commons,  especially  after  the  careful  consideration 
given  to  it  by  the  Select  Committee  of  the  lower  chamber  in  the 
previous  session.  The  Bill  was  remitted  to  a  select  committee 
(consisting  of  the  Earl  of  Dalhousie,  the  Earl  of  Minto,  the  Duke 
of  Argyle,  the  Marquis  of  Lothian,  and  the  Marquis  of  Tweeddale), 
by  whom  it  was  as  carefully  considered  as  it  had  been  by  the 
Select  Committee  of  the  House  of  Commons.  Witnesses  were 
examined  before  their  lordships  on  the  disputed  points  involved 
in  the  Bill,  and  the  committee,  having  made  a  number  of  amend- 
ments on  it,  reported  it  to  the  House.  It  was  sent  down  to  the 
O)mmons,  but  owing  to  the  lateness  of  the  session  it  could  not 
be  dealt  with  by  the  latter  House.  The  House  of  Lords  con- 
firmed the  view  adopted  by  the  Select  Committee  of  that  House 
as  well  as  of  the  House  of  Commons  that  the  clause  as  to  union 
of  burghs  should  stand  on  the  footing  that  union  should  only 
be  of  joint  consent. 

In  1886  the  Bill  was  once  more  introduced  into  the  House  of 
Lords,  and  having  been  again  passed  there,  was  for  the  fourth 
time  introduced  into  the  House  of  Commons,  but  Parliament  was 
dissolved,  and  the  Bill  again  dropped. 

A  change  of  Government  and  pressure  of  other  matters 
prevented  the  Bill  from  being  taken  up  till  the  session  of  1888, 
when  it  was  introduced  into  the  House  of  Commons,  having 
again  had  the  honour  of  being  mentioned  in  the  Queen's  speech. 
It  was  thought  that,  in  view  of  the  very  serious  consideration 
given  to  the  Bill  by  the  select  committees  of  both  Houses,  it 
would  have  been  unnecessary  to  do  more  than  submit  the  Bill  to 
the  House  of  Commons,  and  discuss  any  amendments  insisted  on 
there.  It  appeared,  however,  that  the  voice  of  the  new  Parlia- 
ment meant  to  make  itself  felt,  for  the  Bill  was  again  remitted 
to  a  select  committee  of  that  House  consisting  of  twenty-five 
members.  This  committee,  presided  over  by  the  then  Lord 
Advocate  (now  the  Lord  Justice-Clerk),  went  over  all  the  clauses, 
and  made  a  number  of  minor  alterations.  The  Bill  was  reported 
to  the  House  of  O)mmons,  but  owing  to  the  large  number  of 
amendments  set  down  by  one  or  two  members,  it  could  not  be 
got  through  that  session. 
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The  passing  of  the  Local  Government  Acts  and  a  number  of 
national  Bills  so  occupied  the  time  of  subsequent  Parliaments 
that  all  efforts  made  by  burgh  authorities  and  others  interested 
in  the  Bill  to  get  it  reintroduced  into  Parliament  were  in  vain. 
Strong  pi-essure  was  put  on  the  Government  to  bring  in  the  Bill 
and  face  the  threatened  opposition  on  the  part  of  a  mere  handful 
of  Scotch  members,  who  had  not,  either  for  themselves  or  their 
constituents,  very  much  interest  in  the  Bill.  The  Lord  Advocate 
admitted  that  the  Bill  "had  been  carefully  considered  in  its 
'*  inception  and  preparation,  and  that  it  had  been  fully  considered 
"  by  the  public,  and  had  received  a  greater  than  usual  amount  of 
"attention  from  successive  Governments  and  successive  com- 
"  mittees  in  both  Houses  of  Parliament,  and  that  it  was  promoted 
"  by  those  practically  concerned  in  the  administration  of  police 
"law,  and  gave  effect  to  the  matured  wishes  of  the  Scottish 
"  burghs."  He  fui-ther  stated  that  "  the  Government  was  com- 
"  mitted  to  the  measure."  While  this  was  so,  the  Government 
could  not  be  induced  to  do  more  than  promise  that  they  would 
bring  in  the  Bill  if  the  Scotch  members  were  prepared  to  accept 
it  as  passed  by  the  last  select  committee.  This  seemed  to  many 
supporters  of  the  Bill  to  be  an  exceedingly  weak  attitude  on  the 
part  of  a  strong  Government,  and  to  be  practically  holding  out  a 
bait  to  obstructionists  to  prevent  the  Bill  from  getting  through. 
Every  member  of  Parliament  possessed  of  a  fad — and  unfortun- 
ately many  of  them  had  only  to  say  "  I  object "  in  order  to  deter 
the  Government  from  passing  a  Bill  which,  it  was  admitted,  had 
been  most  carefully  considered,  and  was  generally  desired  by  all 
who  knew  anything  of  municipal  administration.  The  friends  of 
the  Bill  were  anxious  that  the  Government  should  at  least  throw 
the  blame  on  such  of  the  Scotch  members  as  might  indulge  in 
obstruction,  and  meantime  the  acknowledged  opponents,  whose 
names  we  refrain  from  mentioning,  were  communicated  with,  and 
towards  the  end  of  last  session  all  opposition,  except  on  the  part 
of  a  few  Scotch  members,  was  removed. 

Last  year  a  change  took  place  in  the  office  of  Lord  Advocate, 
resulting  in  the  appointment  of  a  gentleman  who  had  never 
before  had  any  share  in  the  consideration  of  the  Bill.  The 
friends  of  the  measure  were  afraid  that  in  the  last  session  of 
an  expiring  Parliament  it  was  too  much  to  expect  that  a  new  Lord 
Advocate  would  undertake  a  task  such  as  his  predecessors,  who 
had  been  more  or  less  conversant  wuth  the  Bill,  had  refused  to 
face,  but  they  resolved  to  wait  on  him  before  the  opening  of 
Parliament.  A  deputation  from  the  Convention  of  Royal  and 
Parliamentary  Burghs,  Police  Burghs,  and  Association  of  Burgh 
Officials  in  Scotland  met  with   the  Lord-Advocate  in  January 
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last,  and  very  strongly  urged  upon  his  lordship  the  importance 
of  passing  the  Bill,  especially  in  view  of  the  counties  having, 
under  the  Local  Government  Act,  received  a  measure  in  accordance 
with  modem  views  of  local  government,  while  the  burghs  were 
mainly  regulated  by  an  Act  passed  nearly  thirty  years  ago,  and 
which  contained  an  inadequate  system  of  police  and  municipal 
law.  The  Lord  Advocate  took  up  a  very  friendly  attitude 
towards  the  Bill,  and  stated  that  if  opposition  was  practically 
got  rid  of  he  would  "  make  as  strong  representations  as  he  could 
"to  those  who  had  the  more  immediate  arrangements  of  the 
"  business  of  Parliament  that  the  Bill  should  be  taken  early  in 
"the  session  and  pressed  to  its  conclusion."  In  accordance 
with  the  pledge  thus  given,  the  Bill  was  reintroduced  in 
March  last,  and,  despite  the  continued  opposition  of  two 
eminent  Radical  medical  members,  a  fair  amount  of  progress 
was  made  before  the  Whitsuntide  recess.  It  appeared,  how- 
ever, as  if  the  very  large  number  of  clauses  objected  to 
when  the  Bill  was  first  taken  in  Committee,  and  which 
were  held  over,  would  wreck  the  chances  of  the  Bill  being 
passed  this  session.  To  remove  this,  if  possible,  a  deputation 
from  the  Convention  of  Royal  and  Parliamentary  Burghs 
and  Police  Burghs  went  to  London  in  April  last,  and  urged 
.  the  members  who  were  opposing  the  Bill  to  limit  their 
objections  to  one  or  two  questions  of  principle,  and  to  be 
satisfied  with  taking  the  opinion  of  the  House  on  these  points. 
They  also  urged  the  Government  to  make  a  bold  and  deteniiined 
effort  to  put  the  Bill  through,  being  satisfied  that  such  an  attitude 
would  to  a  large  extent  remove  the  opposition.  The  leaders  of 
the  different  political  parties  in  the  House  were  seen  or  com- 
municated with,  and  it  was  found  that  on  all  sides  there  was  a 
general  desire  to  get  the  Bill  through,  if  at  all  possible,  this 
session.  One  or  two  M.P.'s  were  not  anxious  that  a  moribund 
Parliament  should  pass  a  measure  of  this  gigantic  size,  and  were 
rather  disposed  to  prevent  the  Government  from  claiming  the 
credit  of  passing  it  into  law.  By  this  time  the  opposition  was 
principally  confined  to  the  sanitary  clauses  being  embraced  in 
the  Bill,  it  being  maintained  that  these  clauses,  although  con- 
sidered by  a  Select  Committee  so  recently  as  1888,  were  already 
antiquated.  To  save  the  Bill  from  being  wrecked,  it  was  thought 
advisable  that  the  public  health  clauses  should  be  struck  out,  and 
left  to  form  the  subject  of  a  separate  Act,  and  this  was  dona 
Even  this,  however,  did  not  satisfy  the  opponents  of  the  Bill,  for 
numerous  small  objections  were  taken  to  the  right  of  magistrates 
to  try  certain  burgh  offences,  to  the  extent  of  punishment  for 
some  offences,  while  one  member  raised  the  wider 
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the  incidence  of  rating,  thinking  that  in  a  new  Bill  like  this  a 
favourable   opportunity   occurred    for  reopening  the   question, 
whether   the  police   rates,  which   have   for  such  a  long  time 
been  borne  wholly  by  occupiers,  should  not  be  laid  equally  on 
owners  and  occupiers.     Another  subject  of  apparently,  to  some 
members,  burning  consideration  was  the  power  proposed  to  be 
conferred  on  commissioners  in  burghs  of  contracting  to  supply 
light  for  common  stairs  and  passages,  and  of  employing  lamp- 
lighters to  light  and  extinguish  the  lights  therein.     The  object 
of  such  power  was  to  avoid   the  present  difficulty  of  getting 
the  tenants  in  a  tenement  to  combine  to  secure  a  supply  of  gas, 
and  to  discharge  the,  to  them  irksome,  duty  of  lighting  and  ex- 
tinguishing the  lights  in  turn,  and  also  to  avoid  the  scandalous 
waste    of  gas   which   occura  where   the   duty  of   lighting  and 
extinguishing  the  light  is  left  to  the  occupiers.    One  or  two  of  the 
opponents  of  this  clause  insisted  that  the  total  charge  for  the  gas 
and  lamplightei-s*  wages  should  be  laid  upon  the  owners,  who 
should  have  no  statutory  right  of  recovery  against  the  occupiers, 
their  theory  being  that  a  house  is  of  no  use  without  the  light 
required  for  the  close  or  passage.     It  was  in  vain  to  appeal  to 
these  members  that  if  the  charge  was  put  upon  the  owners  the 
latter  would  add  it  to  the  rent ;  nor  were  they  much  moved  by 
the  consideration  that  the  whole  of  the  other  very  necessary 
powers  were  put  in  jeopardy  through  this  apparently  small  ques- 
tion.   The  appeal  to  the  Gtovemuient  to  disregard  the  threatened 
opposition  had  the  desired  effect,  for  the  questions  raised  were 
soon  disposed  of  by  the  House,  and  the  Bill  passed  through  the 
Commons.     It  has  also  now  been  passed  through  the  House  of 
Loixls,  with  only  a  few  alterations. 

It  is  somewhat  curious  that  in  its  very  last  stage  a  question 
affecting  the  legal  profession  should  have  arisen.  On  the  report 
stage  in  the  Commons,  Dr.  Clark,  who  made  himself  conspicuous 
by  his  numberless  and  too  often  meaningless  amendments,  moved 
the  insertion  of  a  provision  that  no  town  clerk  or  clerk  to  a 
police  burgh  should  be  permitted  to  act  as  agent  in  any  2>(irlia- 
mentary  deciion.  The  Lord  Advocate  rather  hurriedly,  and 
without  much  consideration,  accepted  this  amendment,  much  to 
the  surprise  of  many  members  of  the  profession.  A  considerable 
feeling  was  created  against  the  amendment  on  the  part  of  those 
affected  by  it,  who  did  not  object  to  such  a  prohibition  if  limited 
to  a  town  clerk  or  clerk  to  a  police  burgh,  acting  as  parliamen- 
tary agent  within  his  own  'particular  burgh.  We  observe  that 
in  the  discussion  of  the  Bill  in  the  committee  of  the  House  of 
Lords  this  provision  was  deleted  on  the  ground  that  such  a 
matter  relating  to  pai-liamentary  elections  alone  was  one  which 
should  not  be  dealt  with  in  a  Bill  confined  to  municipal  matters. 
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We  have  no  doubt  this  decision  will  recommend  itself  to  the 
members  of  the  profession  as  a  fair  one.  No  call  in  the  public 
interest  has  been  felt  for  such  a  provision,  but  if  it  is  considered 
necessary  at  any  time  it  should  be  dealt  with  in  an  Act  relating 
to  parliamentary  elections  and  not  in  a  measure  such  as  this. 

We  think  a  perusal  of  the  foregoing  statement  of  the  history 
of  this  measure  will  satisfy  anyone  that  no  Bill  in  modem  times 
has  been  so  thoroughly  well  considered  by  both  Houses  of  Parlia- 
ment as  the  Bill  in  question,  and  it  is  gratifying  to  find  that  in 
the  expiring  moments  of  the  present  Parliament  the  Government 
have  been  able  to  pass  an  Act  which  has  been  so  long  and  so 
urgently  called  for  by  those  engaged  in  the  administration  of 
municipal  law  throughout  Scotland.  We  may  conclude  with  the 
hope  that  the  obstructive  ordeal  through  which  it  had  finally  to 
pass  has  not  weakened  its  provisions  or  rendered  it,  like  its  pre- 
decessors, an  Act  requiring,  when  worked,  further  amendments 
to  make  it  complete. 


DIVORCR* 
II. 
It  is  usually  said  and  supposed  that  it  is  mainly  in  the  interest 
of  the  children  that  the  law  refuses  or  delays,  as  it  does  in 
Scotland,  to  dissolve  the  marriage.  And  where  there  are  no 
children  in  whom  the  law  can  interest  itself,-  it  points  to  other 
people's  children  and  says,  "For  the  sake  of  these,  my  poor 
"  fellow,  or  my  good  ^oman,  you  must  thole."  Now,  this 
consideration  for  the  children  (of  the  marriage,  whom  failing, 
of  other  marriages)  is  worthy  of  being  itself  considered.  It  is 
thought  that,  for  the  good  of  the  children,  the  unhappy  parents 
should  be  compelled  to  adhere,  or,  at  all  events,  should  not  be 
countenanced  in  separating.  A  general  answer  to  this  position, 
applicable  to  all  cases,  is  not  possible,  for  the  answer  must  vary 
in  every  instance  with  circumstances  and  in  view  of  the  position 
in  life  of  the  spouses,  and  according  as  regard  is  had  to  the 
alimentary,  educational,  or  moral  interests  of  the  childi'en.  The 
law  is  quite  able  to  deal  with  the  alimentary  question,  but  if  it 
leave  the  children  in,  or  rather  refuse  them  a  chance  of  escaping 
from,  the  unwholesome  atmosphere  of  family  quarrels,  it  decrees 
that  the  moral  and  educational  interests  must  sufier.  It  is  not 
possible  for  parents  who  are  not  themselves  living  in  proper 
relations  with  each  other  to  set  that  example  before  their  own 
(or  other  people  s)  children  which  is  a  more  important  duty 
than  the  duty  of  educating  the  children  by  precept,  however  wise 
and  powerfully  enforced.     Perhaps  half  the  faults  of  children 
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(to  say  nothing  of  heredity)  are  due  to  the  faults  they  observe 
in  their  own  parents.  And  if  the  faults  of  the  parents  are  of 
the  kind  which  lead  to  irreconcileable  difierenees  and  consequent 
contentions,  continual,  perhaps  criminal,  the  law,  which  still  says 
it  has  no  remedy,  does  its  best  to  doom  the  children  to  absorb 
the  spirit  and  repeat  the  conduct  of  their  unhappy  fathers  and 
mothers.  The  benevolent  intentions  of  individuals  often  fail  of 
realisation  through  the  wrong  methods  adopted  for  securing 
right  ends.  It  is  no  great  stretch  of  reasoning  to  argue  that 
the  law  does  more  harm  than  good  to  the  children  whose  parents 
are  denied  the  right  to  dissolve  the  marriage  tie,  though  it  have 
long  ceased  to  bind  them  in  the  sense  of  the  contract 

The  insuppressible  rebellion  for  ever  going  on  against  the 
marriage  tie  takes  various  forms.  Some  kinds  of  rebellion  are 
sti'ictly  confined  to  the  domestic  circle,  and  in  these  cases  the 
home  becomes  a  hell,  but  retains  for  long,  perhaps  throughout, 
its  pi-esumptive  character  of  "  happy."  Sometimes  the  rebellion 
takes  the  vulgar  form  of  wife-beating,  and  then  the  law  inter- 
venes. But  the  intervention  is  punitive,  not  curative,  and  it 
generally  makes  bad  worse.  The  husband  pays  the  fine  or 
goes  to  prison,  and  feels  more  savage  than  before ;  or  the  wife 
pays  the  fine,  and  on  the  strength  of  her  own  magnanimity 
becomes  more  exacting  and  provoking  than  ever.  Sometimes 
the  rebellion  leads  to  desertion,  which  we  have  already  discussed. 
In  other  cases  the  protest  takes  the  form  of  fornication  at  large, 
or  adultery  with  a  special  paramour.  In  either  case  the  law  is 
scandalised  and  prompt  with  its  remedy.  The  remedy  of  divorce 
takes  no  notice  of  all  those  considerations  which  caused  it  to 
stand  aloof  in  the  presence  of  the  so-called  minor  acts  of  rebellion, 
though  the  consequences  of  these  acts  were  probably  more  dire 
and  direct  than  the  evils  resulting  from  carnal  misdemeanours. 
From  the  standpoint  of  the  church  it  may  be  necessary  to  visit 
carnality  with  a  severer  punishment  than  the  punishment  for 
cruelty  whether  of  the  species  called  "  refined  "  or  of  the  variety 
called  "vulgar."  But  perhaps  the  law  and  the  law  Courts  would 
not  err  if  they  took  a  broader  or  less  exalted  view  of  the  situa- 
tion and  dealt  with  matrimonial  delicts  on  the  principles  applied 
in  other  failures  to  perform,  or  breaches  of,  the  contract.  In  a 
few  years  we  should  have  a  fine  set  of  decisions  laying  down  the 
conditions  of  marriage,  express  and  implied,  with  all  the  varia- 
tions arising  from  social  position.  Then  the  conditions  would  be 
tabulated,  and  also  the  degrees  of  legal  reprobation  attaching  to 
the  non-observance  or  breach  of  each  condition. 

If  the  law  could  be  certain  that  it  would  have  to  deal  only 
with  cases  where  one  of  the  spouses  was  the  wrongdoer  and  the 
other  the  injured  spouse  the  way  would  be  clearer  and  easier. 
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But  the  humdrum  fact  so  constantly  kept  before  us  by  expe- 
rience, viz.,  that  there  are  "faults  on  both  sides,"  seems  to 
discourage  the  law  from  interfering  in  what  is  regarded  as 
the  hopeless  task  of  allocating  the  blame  as  the  preliminary 
of  applying  the  remedy.  And  so  things  go  on  till  murder  or 
adulteiy  is  committed,  and  then  the  law  roars  in  its  thunders 
and  flashes  in  its  lightnings.  Why  should  the  remedies  of  the 
law,  which  are  granted  to  other  contracting  parties  "  performing 
"  or  willing  to  perform,"  be  denied  to  one  of  the  spouses  perform- 
ing as  far  as  permitted,  and  willing  to  perform  all,  the  duties 
implied  in  the  contract  ?  It  is  only  a  matter  of  proof  that  A  is 
right  and  B  is  wrong.  If  A  sought  the  remedy  A  would  have  to 
prove  his  (or  her)  case,  and  not  blame  the  law  if,  the  proof  being 
deficient,  no  remedy  could  be  afforded.  But  if  it  were  pi-oved  to 
the  satisfaction  of  the  C!ourt  that  one  of  the  spouses  had  habitually 
broken  the  terms  of  the  contract  in  easentialibv^  and  so  rendered 
the  marriage  a  fraud,  a  farce,  or  anything  but  a  fact,  why  should 
the  law  hesitate  to  say  so  and  face  the  consequences  of  its  own 
plain  speaking?  The  plain  speaking  in  this  case  would  be 
nothing  more  than  the  telling  of  the  truth,  and  Courts  which 
swear  others  to  tell  the  truth  should  scarcely  shrink  themselves 
from  telling  it  in  forrrut  decretorum.  The  mixed  jurisdiction,  as 
we  have  seen,  is  the  root  of  the  trouble  at  this  point.  Were  it 
not  for  the  view  which  the  church  takes  of  marriage  and  has 
made  known  to  law  makei*s  and  law  administrators,  the  law 
itself,  left  to  itself,  would  follow  out  its  theory  of  civil  contract, 
and  perhaps  apply  its  own  usual  principles  for  cases  of  breach  of 
contract.  The  remedies  would,  of  course,  vary  from  those  given 
in  the  case  of  other  contracts,  but  the  principles  of  contract  would 
be  allowed  to  guide  the  Courts  in  dealing  with  matrimonial 
defaulters. 

There  are  three  possible  views  on  the  matter  under  conside- 
ration. The  first  and  perhaps  the  most  generally  entertained  is 
that  things  are  pretty  well  arranged  as  they  are,  and  no  reform 
needed.  The  second  is  that,  the  church  taking  nothing  to  do 
with  the  making  of  marriages,  the  law  should  apply  the  ordinary 
principles  of  contract  throughout ;  and  the  third  (possible)  view 
is  that  the  law  might  leave  the  church,  which  makes  them,  to 
unmake  marriages  if  they  are  to  be  unmade  at  all. 

Notwithstanding  all  that  has  been  said  above  to  show  the 
unsatisfactory  state  of  our  marriage  laws,  it  cannot,  and  is  not 
meant  to,  be  denied  that  they  work  well  enough  in  the  great 
majority  of  cases.  If  a  state  of  law  which  suits,  or  at  all  events 
does  not  seriously  hamper,  the  majority  is  to  be  continued  though 
it  oppress  a  small  minority,  then  there  is  an  end  of  this  question. 
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Looking  to  the  nature  of  marriage,  and  to  the  influences  and 
consequences  which  it  exerts  and  entails — ^physical,  social,  mental, 
and  spiritual — it  is  obvious  that  it  should  not  be  touched  with  a 
careless  hand  or  its  conditions  altered  by  a  rash  or  thoughtless 
reformer.  In  this  matter  a  partial  view,  obtained  from  perhaps 
exceptional  experience,  must  not  be  allowed  to  dominate  reform 
proposals;  and  only  ripe  experience  of  life  and  a  broad  and 
general  view  of  society  from  the  racial  as  well  as  the  domestic 
and  moral  standpoint  can  be  trusted  to  touch  a  subject  so 
important,  so  difficult,  and  so  delicate.  Without  unsettling  the 
basis  of  society  by  anything  like  volcanic  change  it  is  surely 
possible  to  afford  relief  to  a  husband  or  wife  tormented  by  a 
spouse  who  has  set  at  naught  every  consideration  which  induced 
the  marriage.  What  we  called  the  third  (possible)  view  need 
hardly  be  discussed,  for  the  law  could  not  abrogate  its  own 
control  in  a  matter  so  vital  to  society  and  hand  it  over  to 
churches,  some  established  and  some  not,  but  all  claiming 
exemption  from  State  control,  and  liable  to  eccentricities  in 
proportion  to  their  spiritual  and  secular  independence.  On  the 
other  hand,  is  there  anything  to  hinder  the  law  from  leaving  the 
church  to  solemnise  marriages  info7*ma  eccleeice  and  yet  retain 
and  exercise  the  fullest  powers  in  regard  to  the  constitution, 
conditions,  and  dissolution  of  marriage  ?  Surely  not  It  is  for 
the  law  to  say  what  constitutes  marriage,  to  grant  relief  to  the 
injured  spouse  where  the  conditions  are  broken,  and  to  dissolve 
the  marriage.  All  this,  it  may  be  said,  the  law  already  does. 
Quite  so ;  but  it  does  it  with  a  professed  regard  for  the  interests 
of  society  rather  than  in  the  interest  of  the  parties  directly  and 
chiefly  concerned.  The  only  change  we  venture  to  suggest  is 
that  the  remedies  of  the  law  should  be  granted  solely  for  the 
good  and  in  the  interest  of  the  spouses.  That  would  make  all  the 
difference.  What  would  be  good  for  them  could  not  be  bad  for 
society,  of  which  they  form  part,  though  a  small  part.  It  is  the 
part,  however,  which  is  chiefly  concerned  and  directly  affected. 
Each  human  being,  it  might  be  well  to  remember,  is  for  himself 
the  centre  of  creation,  the  pivot  of  the  universe. 

Nothing  so  much  prevents  a  cure  as  the  idea  that  there  is  no 
cure.  The  idea  begets  fatalism,  and  fatalism  is  the  mother  of 
silent  despair.  Nothing  so  much  encourages  crime  as  the  absence 
of  repressive  power  or  the  failure  to  exercise  the  power  of 
punishment.  Nothing  so  much  fosters  disregard  of  connubial 
duties  as  the  knowledge  that  the  offender  is  safe  so  long  as  he 
does  not  remove  from  his  base  of  operations,  continues  to  carry 
the  war  into  the  enemy's  country,  and  takes  cares  not  to  be 
caught  napping  at  his  post.     Let  it  be  the  case,  a^d  let  it  be 
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known  that  a  spouse,  ceasing  to  fulfil  the  duties  of  the  married 
state  or  actively  breaking  any  of  the  express  or  implied  condi- 
tions of  marriage,  forfeits  all  the  marital  rights  and  may  be 
deprived  of  the  status  of  marriage,  and  the  law  will  have  done 
what  it  could  in  the  w^ay  of  prevention,  and  may  without  remorse, 
or  with  less  hesitation,  deal  with  those  whose  evil  nature  or  bad 
conduct  is  unrestrained  by  a  view  of  the  gibbet  on  which  their 
matrimonial  life  will  expiate  their  matrimonial  crimes.     Where 
a  husband  habitually  shows  that  he  has  lost  all  affection  for  his 
wife  and  treats  her  with  studied  indifference  or  constant  insult, 
would  it  be  wrong  to  award  the  wife  an  aliment  to  enable  her 
to  live  apart  ?     Where  the  wife  wastes  her  husband's  means  and 
buys  drink  with  the  money  given  for  food,  or  pawns  the  house- 
hold effects  to  supply,  not  food  for  the  family,  but  liquor  for 
herself,  or  where,  instead  of  ** bringing  up"  the  children,  she 
neglects  or  ill-uses  them,  would  it  be  injurious  to  society  to  take 
away  all  her  marital  rights  ?     If  a  husband  become  an  habitual 
drunkard  and  either  fail  to  provide  for  his  family  or  make  the 
enjoyment  of  his  provision  impossible   by  his  mere  presence, 
would  it  be  immoral  to  rid  the  wife  and  children  of  their  incubus 
and  give  them  at  least  peace  where  felicity  is  out  of  the  question? 
If  a  man  strike  his  wife  or  a  wife  throw  a  weapon  at  her  husband, 
is  there  not  in  such  act,  when  repeated  or  habitual,  evidence  that 
it  would  be  better  as  well  as  safer  for  them  to  live  apart  ?    And 
where  the  walk  and  conversation  of  a  husband  and  wife  are 
such  as  to  let  their  children  have  no  chance  of  a  good  up-bringing, 
is  it  too  much  to  say  that  the  children  are  entitled  to  the  remedy 
of  leaving  both  parents  if  the  elements  of  discord  cannot,  by 
separation,   be   made   individually   inoffensive?     Nay  more,  if 
the    wife  cease  to   obtain   that   preference   from   her   husband 
which  led  to  his  marrying  her  from  amongst  all  other  women 
and  induced  her  to  link  her  life  with  his,  should  the  fact  make 
no  difference  in  hei*  obligation  to  adhere  to  the  husband  whose 
love  and  affection,  real  or  pretended,  was  a  condition  precedent 
of  the  marriage  ?     And  if  the  husband  find  that  the  wife  avoids 
desertion  and  adulteiy  only  to  break  every  other  condition  of 
the  marriage,  must  he  commit  one  (or  both)  of  these  offences 
before   he  obtain   any  legal  relief   from  the  woman  who   has 
proved  vixen  instead  of  wife  ?     In  a  word,  are  there  only  two 
conditions  that  must  be   observed  to  secure  a  continuance  of 
the  marriage  tie  and   status?     Is   it  enough    if   the  worst  of 
husbands  or  wives  do  not  run  away  and  do  not  commit  adultery? 
If  that  is  the  case,  why  burden  the  marriage  with  any  other 
promises  or   conditions  ?     Oh !    says  the  jurist,  mperflua  7ion 
nocenL     But  what  if  the  superfluous  conditions  were  stupidly 
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regarded  by  one  of  the  parties  as  meaning  something,  and  were 
relied  on  as  genuine  and  perhaps,  poor  simpleton,  as  obligatory 
and  enforceable?  There  is  another  phrase  at  hand  with  which  to 
settle,  if  not  to  soothe,  him :  ignorantia  juris  nemiThera  excuaaL 
If  he  didn't  know,  he  should  have  known  that  everything  beyond 
the  two  conditions  was  persiflage  intended  rather  to  dignify  the 
ceremony  than  exercise  any  bearing  on  the  life  of  the  so-called 
"contracting  parties."  Is  there  any  other  contract  known  to 
the  law  whose  conditions  may  be  broken  without  voiding  the 
contract  and  making  the  breaker  amenable  to  the  law  ? 

It  may  be  regarded  as  a  speculative  rather  than  a  legal 
question  if  we  ask  what  would  be  the  eflect  on  the  conduct 
of  spouses  if  all  the  conditions  of  marriage  were  treated  by  the 
law  as  in  essenticdibvs  of  the  contract.  It  might  induce  more 
caution  in  the  selection  of  wives  and  the  acceptance  of  husbands. 
It  might  also  secure  more  careful  regard  to  the  duties  of  married 
life  and  to  the  rights  of  those  who  have  placed  their  whole 
happiness  in  the  hands  of  spouses.  It  might  also  dissolve  in 
law  and  in  appearance  some  marriages  which  are  dissolved 
cfe  fdcto  and  in  every  way  except  de  jure.  Those  who  concern 
themselves  with  the  state  of  society  in  the  abstract  may  add 
that  the  position  of  the  children  would  be  rendered  deplorable, 
and  the  moralist  might  be  horrified  at  the  thought  of  unhallowed 
tampering  with  the  holy  bond  of  matrimony.  But  the  practical 
level-head^  man  who  sees  things  pretty  much  as  they  are,  and 
not  through  theory  or  sentiment,  might  reply  that  the  position  of 
the  children  could  not  be  more  deplorable  than  it  is  in  the  cases 
to  which  the  argument  applies.  They  are  not  happy,  they  may 
be  fed  clothed  and  housed,  but  they  are  not  taught  by  example, 
however  much  they  may  be  directed  by  precept.  They  may  or 
may  not  obtain  school  learning,  but  they  are  being  bred  in  such 
an  atmosphere  of  contention  as  to  afford  them  the  smallest 
chance  of  becoming  peaceable  citizens.  Is  it  not  possible  that  the 
defenders  of  the  status  quo  defeat  their  own  object  ?  They  are 
much  concerned  for  the  state  and  tone  of  society,  and  yet  they 
leave  so  many  of  the  atoms  of  which  it  is  composed  to  struggle  on 
in  circumstances  which  lower  the  state  and  tone  of  society,  and  all 
for  the  good  of  society.  What  would  be  thought  of  the  surgeon 
who  refused  to  amputate  a  limb  affected  with  hopeless  gangrene, 
and  withheld  the  knife  becaase  it  would  lower  the  aspect  of  the 
species  to  have  a  man  going  about  with  one  leg  ?  "  If  thine  eye 
"  offend  thee  pluck  it  out  and  cast  it  from  thee."  Quite  so ;  but 
if  thy  husband  or  wife  offend  thee,  go  on  enduring  for  the  good 
of  the  children  and  of  society.  The  children  will  never  be  con- 
scious of  the  good  your  patience  has  done  them,  and  society  will 
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never  know  nor  care  anything  about  the  matter,  nor  be  one 
whit  the  better  of  your  endurance  on  its  behalf.  It  is  very 
difficult  to  believe  that  what  is  bad  for  the  individual  can  be 
good  for  society.  And  though,  in  the  department  of  which  the 
church  takes  the  oversight,  tribulation  worketh  patience,  it  has 
not  been  settled  that  the  common  law  is  to  refuse  an  escape  from 
the  tribulation  lest  the  patience  be  not  perfected.  No  doubt  the 
law  of  the  land  must  be  based  on  the  religion  of  the  people,  but 
its  province  is  rather  the  regulation  of  conduct  than  the  cultiva- 
tion of  growth  in  grace.  The  law  compels  the  payment  of  debt 
for  the  good  of  the  creditor,  and  in  justice  to  the  creditor,  and 
without  regard  to  the  moral  discipline  which  he  might  obtain 
from  a  few  good  pecuniary  losses,  and  without  regret  for  the 
denial  of  that  benefit  involved  in  his  obtaining  payment  by  com- 
pulsion. Perhaps  it  is  not  for  the  good  of,  and  in  justice  to,  the 
creditor  at  all  that  the  law  enforces  the  implement  of  pecuniary 
obligations,  but  rather  and  only  for  the  good  of  society,  i.6.,  in 
the  interest  of  everybody  except  the  parties  immediately  con- 
cerned. If  that  is  so,  then  we  may  console  ourselves  that  the 
same  principle  is  applied,  though  with  considerable  variation,  to 
the  case  of  husband  and  wife.  Principles  are  such  queer  things, 
and  so  difficult  to  understand !  Nay,  apart  from  their  appli- 
cation, they  are  so  obliging  that  they  seem  to  lend  themselves 
to  the  support  of  any  position  that  for  the  moment  requires 
support  and  can't  get  it  from  experience  or  ordinary  intelligence. 
It  is  then  that  principle  is  handy. 

But  all  the  world  knows  that  there  is  all  the  difference  in  the 
world  between  the  contract  of  marriage  and  all  other  contracts. 
In  all  other  contracts  gain  is  the  object,  and  they  are  onerous ; 
while  in  marriage  it  is  only  love,  favour,  and  affection  that  are 
the  considerations,  and  these  are  usually  the  antitheses  of 
onerosity.  Might  we  not  go  the  whole  way  and  say  that  the 
contract  of  marriage  is  gratuitous,  and  then  it  will  be  ecisy  to 
reconcile  our  minds  to  the  idea  that  it  would  be  rather  hard  to 
be  strict  in  the  enforcement  of  a  gratuitous  contract  ?  Thus,  or 
in  some  such  way,  the  law  appears  to  have  reasoned  out  the 
marriage  contract  and  its  enforcement,  and  there  is  at  least  thus 
much  to  be  said  for  the  reasoning  that,  if  the  contract  does  not 
obtain  implement  from  choice  of  the  parties,  fulfilment  will  never 
be  enforced  even  by  the  omnipotence  of  the  law.  And  so  the  law 
wisely  refrains  from  attempting  what  is  beyond  its  power,  and 
turns  its  back,  as  it  were,  on  the  difficulty.  Perhaps  it  turns  its 
bock  too  soon  and  without  waiting  to  see  whether  there  is  any- 
thing it  could  do  in  the  way  of  remedy  or  relief.  If  the  law 
cannot  grant  an  effectual  decree  ad  factum  prcestandum,  it  could 
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at  least  declare  the  contract  broken  or  ended  06  non  solutv/m 
caTwn&m.  The  marriage  relation,  we  are  reminded,  is  one  which 
should  not  be  broken  up  without  the  gravest  consideration  and  on 
the  most  overwhelming  occasion.  Just  so.  No  one  will  dispute 
this  proposition;  but  the  consideration  need  not  go  on  throughout 
the  joint  lives  of  the  spouses,  and  the  law  need  not  wait  for 
proof  that  the  occasion  is  overwhelming  till  one  of  them  is 
overwhelmed.  Would  the  law  not  be  more  benign  if  it  took 
pity  on  the  injured  spouse  and  granted  at  once  the  remedy  or 
relief  appropriate  to  the  injury  ?  The  law  must  either  do  that 
or  admit  that  the  primary  conditions  of  marriagd  (while  the 
spouses  adhere  and  avoid  adultery)  are  not  binding  in  law  but 
only  in  the  court  of  conscience,  whose  sittings  are  irregular, 
whose  proceedings  are  so  easily  interrupted,  whose  judgments 
are  not  recorded,  and  whose  decrees  cannot  be  extracted  or 
enforced. 

If  a  change  were  made  in  the  law  so  that  all  conditions  of 
marriage,  express  or  implied,  so  far  as  in  essentialihus,  must  be 
observed  or  accepted  as  the  ground  for  cancellation  of  the 
contract  in  case  of  non-observance,  the  husbands  and  wives 
who  honestly  and  faithfully  observe  and  perform  would  be 
unaffected  by  the  change,  while  those  who  fail  in  their  duty 
or  infringe  the  rights  of  their  spouses  would  have  to  mend  their 
ways  or  risk  the  consequences.  It  would  be  interesting  to  see 
what  effect  a  generation  of  the  altered  law  would  have  on 
connubial  conduct.  It  might  do  good.  What  harm  could  it 
do  ?  Not  any  more  than  the  present  law,  when  it  divorces  for 
desertion  or  adultery,  but  it  might  do  it  oftener — at  first. 


STAMP  DUTY  ON   ARTICLES  OF  ROUP. 
The  following  correspondence  has  taken  place  with  the  Solicitor 
of  Inland  Revenue  on  this  subject : — 

194  Ingram  Street, 
Glasgow,  \H  June,  1892. 
The  Solicitor, 
'  Inland  Revenue,  Edinburgh. 

Dear  Sir, — In  order  to  set  at  rest  some  uncertainty  which  still 
appears  to  exist  on  the  subject,  we  shall  be  obliged  by  your  stating 
what  is  the  proper  stamp  duty  on  articles  of  roup,  with  minute  of 
enactment  thereon,  assuming  that  neither  of  these  documents  contains 
a  consent  to  registration,  and  also  what  is  the  effect  when  either  or 
both  contain  such  consent. — Yours  truly,  Hill  <fe  Hogg  an. 


Inland  Revenue  (Solicitor's  Department), 
Edinburgh,  2,nd  June,  1892. 
I  am  in  receipt  of  your  letter  of  the  Ist  inst. 
The  view  prior  to  1st  January  last,  when  the  Stamp  Act,  J  891,  ctfimc 
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into  operation,  was  that  the  articles  of  roup  formed  a  **  schedule  "  to  a 
principal  instrument  to  be  afterwards  executed,  viz.,  the  minute  of 
enactment,  and  that,  according  as  there  was  or  was  not  a  clause  of 
registration  either  in  the  minute  of  enactment  or  the  articles,  the 
minute  was  liable  to  the  deed  duty  of  10s.  or  the  agreement  duty  of 
6d.,  and  the  articles  as  a  "  schedule  "  to  it,  liable  to  the  same  duty.  In 
the  new  Stamp  Act  the  charge  to  duty  upon  a  "  schedule  "  is  dropped, 
and  articles  of  roup  are  accordingly  not  now  regarded  as  separately 
liable  to  duty.  The  minute  of  enactment  is  liable  as  formerly  to  10s. 
or  6d.  as  the  case  may  be. — I  am,  gentlemen,  your  obedient  servant, 

Philip  J.  Hamilton  Grierson,  Solicitor. 


^frtjeraturje. 


The  Roman  Law  op  Sale,  with  Modem  Illustrations.  By  James 
Mackintosh,  B.A.,  Advocate.  Edinburgh:  T.  &  T.  Clark. 
1892.    <10s.  6d.) 

This  is  in  some  respects  the  complement  from  a  Scottish  point 
of  view  of  the  work  of  Dr.  Moyle  reviewed  in  our  last  issue. 
The  two  writers  have  prepared  their  elucidations  of  the  same 
subject  unknown  to  each  other,  but  the  exposition  of  Scots  law, 
which  Dr.  Moyle  as  an  Ejiglish  barrister  could  not  venture  upon 
with  confidence,  is  well  supplied  by  the  present  work.  The  plan, 
however,  is  entirely  different.  Mr.  Mackintosh  gives  the  text  of 
two  titles  of  the  Digest  with  a  translation  on  the  opposite  page 
and  very  full  notes,  while  Dr.  Moyle  supplies  "a  connected  sketch 
"of  the  whole  Roman  Law  of  Sale."  Mr.  Mackintosh's  notes 
occupy  by  far  the  largest  part  of  his  book,  and  we  are  not  sure 
that  he  has  done  himself  justice  in  subordinating  them  to  the 
text,  which,  in  his  own  words,  was  thrown  together  by  the  com- 
pilers out  of  materials  that  lay  to  their  hands  "  without  suflScient 
*'  regard  to  subject  or  to  orderly  arrangement."  Had  he  exercised 
a  freer  hand  he  might  have  avoided  the  defect  which  we  occa- 
sionally notice  of  stating  purely  English  law  as  if  applicable  to 
Scotland.  Thus  on  page  17  he  says,  "It  is  not  settled  whether 
"default  in  making  delivery  of  the  first  or  any  subsequent 
"  instalment  goes  to  the  root  of  the  consideration  and  justifies 
"  the  buyer  in  cancelling  the  contract."  It  would  have  been  well 
to  have  noted  here  that  the  doctrine  of  "  Consideration  "  has  no 
application  to  Scotland,  and  that  the  author  is  only  dealing  with 
English  law.  A  similar  reference  to  "Consideration"  occurs 
without  explanation  on  page  32,  where  Lord  Blackburn  is  quoted 
as  follows : — "The  difiiculty  in  every  case  is  to  determine  whether 
"  the  mistake  or  misapprehension  is  as  to  the  substance  of  the 
"  ivhole  consideration,  going  as  it  were  to  the  root  of  the  matter." 
In  general,  however,  the  notes  show  care  and  accuracy,  and  are 
specially  valuable  as  guides  to  the  further  study  of  the  Sale  of 
Goods  Bill,  and  of  questions  relating  to  the  assimilation  of  the 
law  of  sale.     The  text  of  the  Sale  of  Goods  Bill,  anterior  to  its 
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adaptation  to  Scotland,  is  given  in  an  appendix  as  a  compendium 
of  the  English  law  of  sale,  and  the  Scottish  clauses  form  an 
addendum.  Regarding  the  proposed  application  of  the  Bill  to 
Scotland,  the  author  is  of  opinion  that  it  would  be  "  productive 
"  of  more  confusion  than  advantage."  This  view  is  not  generally 
shared  by  the  legal  profession  or  the  commercial  public.  The 
particular  form  of  adaptation  adopted  by  the  House  of  Lords 
has  not  yet  had  the  amount  of  attention  bestowed  upon  it  that 
has  been  given  to  the  Bill  from  its  English  side,  but  when  the 
measure  again  emerges  from  the  House  of  Lords  we  hope  to  see 
a  workable  and  very  convenient  form  of  codification  and,  at 
least,  partial  assimilation.  A  Commission  of  Inquiry,  which  Mr. 
Mackintosh  suggests  as  a  preliminary  to  any  attempt  to  assimi- 
late the  law  of  sale,  would  be  a  mere  waste  of  time.  That  there 
were  two  such  Commissions  before  the  passing  of  the  Mercantile 
Law  Amendment  Act  of  1856,  so  far  from  being  an  argument  in 
favour  of  a  similar  course  in  the  present  instance,  points  distinctly 
the  other  way.  The  Commission  of  1855  heard  a  gretit  amount 
of  valuable  evidence,  and  tabulated  the  chief  points  of  difference 
between  the  commercial  laws  of  the  two  kingdoms  in  a  form 
which  has  become  permanently  useful.  The  result  of  the  Com- 
mission in  actual  legislation  was  miserably  small,  but  we  still 
reap  the  benefit  of  .  the  excellent  work  of  the  Commivssioners. 
A  new  Commission  would  be  simply  doing  the  same  work  over 
again.  R.  B. 

The  Criminal  Law  op  Scotland.     By  A.  M.  Anderson,  Advocate. 
Edinburgh :  Bell  &  Bradfute.     1892.     (88.  6d.) 

This  handbook  will  meet  a  felt  want.  While  mainly  intended 
for  students,  it  will  prove  very  useful  to  legal  practitioners,  as  it 
sets  forth  in  clear  and  logical  sequence  the  great  changes  in 
criminal  law  and  procedure  made  by  the  Criminal  Procedure  Act 
of  1887.  Although  Baron  Hume's  work  is  pre-eminently  the 
foundation  of  our  criminal  jurisprudence,  and  the  treatises  of 
the  late  Sir  Archibald  Alison  and  the  present  Lord  Justice-Clerk 
were  handy  means  of  reference  prior  to  1887,  the  many  altera- 
tions that  have  since  taken  place  rendered  a  work  like  the 
present  very  desirable.  A  student  who  takes  advantage  of  this 
useful  book,  which  is  written  in  a  popular  form,  will  be  able  to 
see  at  once  what  the  present  law  and  practice  really  are. 


The  Law  op  Expenses  in  the  Supreme  and  Sheriff  Courts  of 
Scotland.  By  R.  E.  Monteith  Smith,  M.A,  LL.B.,  Advocate. 
Edinburgh  :  T.  &  T.  Clark.    1892.     (188.) 

Without  committing  oneself  to  the  statement  that  a  treatise 
on  the  law  of  expenses  was  urgently  required  by  the  legal 
profession  in  Scotland,  one  can  oelieve  and  aver  that  many 
practitioners  in  this  kingdom  will  find  this  volume  of  much 
service  in  the  part  of  their  work  which  is  concerned  with  the 
Court  of  Seasion.  Mr.  Smith  himself  would  be  the  last  to  deny 
that  the  region  in  which  he  has  laboured   has  hitherto  been 
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cultivated  successfully  by  Sheriffs  Mackay,  B^g,  Dove  Wilson, 
and  Lees  in  their  several  standard  treatises  on  Scots  judicatories 
and  the  agents  therein ;  but  the  advantage  of  having  the  subject 
of  expenses  treated  in  a  volume  by  itself  is  so  patent  that 
Mr.  Smith  has  very  properly  set  himself  to  gather  together  the 
diyecta  membra.  He  acknowledges  on  almost  every  page  his 
indebtedness  to  these  authorities. 

Such  a  subject  as  this,  the  cardinal  rule  of  which  is  that  the 
Court  can  do  what  it  pleases,  affords  little  room  for  logical 
treatment,  and  he  who  handles  it  must  aim  rather  at  the  virtues 
of  a  compiler  than  at  those  of  an  author.  Mr.  Smith  recognises 
this,  and  we  can  see  that  he  has  spared  no  pains  to  include  in  his 
volume  everything  which  he  could  draw  from  the  sources  he 
consulted.  The  scheme  of  the  book  embraces  a  general  exposition 
of  the  practice  of  the  Court  of  Session  as  to  expenses ;  chapters 
on  caution,  mandataries,  the  poor's  roll,  and  tender,  with  reference 
to  expenses ;  on  expenses  in  ordinary  eu;tions  and  jury  trials,  on 
the  parties  liable  in,  or  entitled  to,  expenses ;  on  the  position  of 
agents  with  regard  to  expenses;  on  expenses  in  particular  actions, 
under  statutes,  in  the  other  Supreme  Courts,  in  appeals  to  the 
Lords,  and  in  the  Sheriff's  Ordinary  and  Small  Debt  Courts,  and 
a-  final  chapter  on  the  taxation  of  accounts.  There  is  also  an 
appendix  containing  forms  of  accounts  and  tables  of  fees.  The 
whole  extends  to  442  pages,  a  surprising  length  considering  that 
judicial  expenses  alone  are  treated  of,  and  that  the  space  specially 
devoted  to  the  Sheriff  Court  is  only  8  page&  The  remaining 
320  pages  of  the  text  hardly  ever  glance  beyond  the  Edinburgh 
practice,  and  the  single  reference  to  a  Sheriff's  decision  is  a 
quotation  from  an  opinion  by  Sir  Archibald  Alison.  No  forms 
of  Sheriff  Court  accounts  are  given.  Within  the  sphere  to  which 
Mr.  Smith  has  chiefly  confined  his  attention  we  have  not  observed 
any  statements  of  law  or  practice  challengeable  on  other  ground 
than  want  of  clearness  and  occasional  omission  of  authority. 
But  the  number  of  obscurities,  inaccuracies  of  expression,  and 
repetitions  in  some  parts  of  the  book  is  considerable.  For 
instance,  the  list  of  errata  directs  the  reader  to  delete  on  page 
104  a  paragraph  printed  already  on  page  103,  but  does  not 
intimate  that  the  immediately  preceding  paragraph  stands  in 
need  of  the  same  treatment,  and  the  eye  of  the  cursory  reader 
is  caught  by  such  misprints  and  malexpressions  as  "declara- 
tion" for  "declarator,"  "inhibit"  for  "interpone,"  "agent"  for 
"  trustee,"  "  Lee's  "  (a  persistent  misnomer)  for  "  Lees's  " — or,  so 
please  you, "  Lees'," — ''  liberated  from  a  jail  in  which  he  had  been 
"  imprisoned." 

Though  printed  as  a  treatise,  the  book  is  not  intended  to  be 
read,  but  only  for  reference,  and  in  this  view  cross  references 
might  have  been  greatly  multiplied.  We  think  the  rather 
meagre  collection  of  specimen  accounts  might  have  been  omitte<l 
without  loss.  But,  as  we  said  before,  there  is  no  doubt  that 
Mr.  Smith's  labours  will  be  appreciated  by  the  limited  section 
of  professionals  which  he  addresses,  and  he  is  entitled  to  com- 
mendation for  the  conscientious   performance  of   what  strikes* 
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one  as  likely  to  have  been  a  somewhat  dreary  task.  Nothing 
but  praise  can  be  given  to  the  printing  and  appearance  of  the 
volume. 


At  Edinburgh,  on  19th  June,  Mr.  James  Brodie,  late  Depute 
Clerk  of  Session,  aged  83. 

At  Kirkwall,  on  20th  June,  Mr.  A.  J.  Gold,  Sheriff-Clerk, 
Orkney.  Mr.  Gold  had  been  ailing  for  a  few  weeks,  but  was 
able  to  discharge  his  duties  till  within  a  fortnight  of  his  death. 
He  was  only  35  years  of  age,  and  had  held  the  oflRce  of  Sheriff- 
Clerk  for  nine  years. 


Uotts  from  (gbtnburg^. 

Parliament  House,  30th  June^  1892, 
It  is  impossible  not  to  detect  uncertainty  and  excitement  in 
the  Parliament  House  at  this  time.  The  general  election  has 
dislocated  business  in  a  provoking  way  and  to  an  awkward 
extent.  We  may  therefore  conclude  that,  barring  the  proofs  and 
trials  already  fixed,  litigation  will  be  in  a  bad  way  until  October. 
When  one  considers  the  subject  from  every  side  one  sees 
how  it  must  be  so.  The  souls  of  both  parties  are  in  a  state  of 
tension.  The  hopes  of  the  Opposition  especially  are  very  high. 
The  Parliament  House's  cabinet  is  already  made  up.  The  old  law 
officers  will,  by  general  consent,  resume  their  parts ;  but  there 
is  excessive  diversity  of  opinion  about  the  A.D.'s.  Few  men 
can  be  law  oflScers,  but  most  men  may  be  A.D.'s.  You  remember 
the  glorious  teams  of  1880  and  1885  !  They  are  uU  scattered — 
some  to  sheriffdoms,  some  to  heaven — with  two  honourable 
exceptions.  These  are  Mr.  Innes  (who,  I  observe,  has  issued 
another  book  on  his  favourite  subject)  and  Mr.  J.  A.  Reid.  It  is 
believed  the  choice  of  the  remaining  brace  will  lie  amongst  Mr. 
Strachan,  Mr.  Lorimer,  Mr.  Young,  Mr.  Harry  Smith,  and  Mr. 
Thomas  M'Kie.  Betting  is  4  to  1  on  the  la.st  two,  especially  if 
they  go  to  Westminster.  The  number  of  candidates  for  the 
minor  posts  is  too  formidable  to  give  any  indication  of  in  these 
pages.  Their  ranks  are  being  swelled  by  a  number  of  gentlemen 
whom  we  have  seen  little  of  tor  six  years,  but  who  seem  lately  to 
have  evinced  a  new-bom  zeal  for  the  profession  of  the  law.  But 
so  horrible  is  the  state  of  the  case  that  men  of  less  than  fifteen 
years'  standing  have  not  the  ghost  of  a  chance  for  anything. 
One  stands  abashed  before  the  naked  truth,  but  occasionally  it  is 
forced  upon  one*s  observation.  However,  no  prophecy  can  be 
reckoned  safe  in  times  when  Mr.  Gladstone  is  hit  on  the  eye  by 
ringer-nuts  (I  believe  they  are  known  as  "snaps"  in  this  country); 
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and  it  may  well  be  that  these  debased  and  inflammatory  Tories 
will  after  all  return  to  their  portfolios. 

The  office  of  Clerk  of  Justiciary  is  an  ancient  and  honourable 
one,  and  has  been  filled  by  a  succession  of  respectable  gentlemen. 
One  need  not  ascend  the  stream  of  time  any  higher  than  living 
memory  carries.  And  up  there,  sitting  in  a  snug  cubby-hole  on 
the  diversified  banks  of  that  great  river,  one  readily  descries  old 
Neaves,  the  first  of  his  line  to  make  a  distinct  mark.  Long  and 
weary  ago  did  that  characteristic  old  Forfarian  lay  down  his 
stiflF  formal  pen.  It  was  taken  up  by  a  penman  accustomed  to 
write  in  that  particular  Court,  a  fine  old  Scottish  gentleman,  one 
of  the  olden  time  (except  that  he  was  fond  of  flowers),  namely, 
Mr.  Forbes  Irvine  of  Drum.  And  when  the  restraints  of  one 
day  a  month  or  thereby  were  found  by  him  to  be  too  much,  the 
late  Mr.  Charles  Scott  was  cruelly  snatched  from  prodigious 
political  possibilities  to  be  placed  upon  this  historic  stool.  Mr. 
Scott,  who  dipped  his  pen  in  more  brilliant  substances  than 
official  ink,  was  called  away  after  an  incumbency  of  eighteen 
years  to  test  the  theories  of  his  favourites,  Schopenhauer  and 
Hartmann,  in  the  only  realm  where  they  can  be  tested.  And  so 
we  come,  through  the  fitful  exigency  of  political  chance,  to  have 
as  the  latest  priest  in  this  clerical  hierarchy,  Mr.  Gerard  L.  Crole. 

A  good  many  people  are  sorely  disposed  to  find  fault  with 
Mr.  Crole's  appointment.  This  is  not  on  any  personal  ground 
whatever,  Mr.  Crole  being  the  soul  of  kindness  and  courtesy, 
unobtrusiveness  and  popularity.  It  is  thought  he  would  have 
been  a  fool  not  to  have  put  forth  his  hand  and  pluck  the  plum 
that  dangled  almost  at  his  mouth.  Nay,  every  one  congratulates 
him  on  his  fortune.  But  disappointment  is  widely  expressed 
that  promotion  so  desirable  should  be  the  guerdon,  not  so  much 
(I  speak  in  the  abstract  and  of  the  rule)  of  legal  profundity 
or  intellectual  superiority  as  of  political  clerking.  No  doubt  the 
life  of  an  advocate,  or  at  all  events  of  the  large  number  of 
advocates  who  do  not  expect  or  cannot  get  work  is  greatly  a 
political  life,  and  politics  must  be  the  main  avenue  to  the  half- 
hundred  badly-paid  posts  for  which  advocates  are  eligible. 
They  must  organise,  and  pull  wires,  and  talk.  Owing  to  the 
decrease  of  business  and  the  simplification  of  principles  and 
procedure,  the  number  of  such  advocates  is  daily  increasing. 
Their  expectation  is  that  promotion  should  follow  political 
services,  with  a  certain  regard  to  the  magnitude,  the  seniority, 
and  the  character  of  those  services.  It  is  not  concealed  that  in 
making  this  appointment  several  deserving  Tories  have  been 
shamefully  ignored;  and  if  it  were  not  that  patriotism  rises 
above  party,  and  resentment  of  personal  injustice  gives  way 
before  the  dangers  that  beset  the  country,  I  am  assured  that  the 
existing  feeling  of  dissatisfaction  would  take  some  tangible 
shape  amongst  those  who  feel  that  acknowledged  merit  has  been 
unaccountably  and  repeatedly  ignored 

Amongst  other  sections,  too,  it  is  thought  that  an  office  like 
this  might  well  have  been  given  to  some  one  of  that  deserving 
band  whose  modest   hopes   are   boimded  by  preferment  of  the 
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kind,  and  who,  during  many  dull  years,  have  striven  to  rescue 
the  Faculty  from  literary  barrenness.  As  political  factions  are 
constituted,  that  was  an  expectation  which  might  have  figured 
in  More  s  Utopia.  Yet  one  sees  with  regret  a  crowd  of  worms 
who  have  grubbed  amongst  the  moths  of  Voet  and  Heineccius, 
in  the  hope  that  fortune  might  bear  them  to  some  haven  like 
this,  done  out  of  even  their  hope  by  the  factitious  arbitrament 
of  political  luck. 

These  remarks  lead  one  by  a  not  too  violent  leap  to  a  charming 
chapter  of  our  life — a  chapter  which  ought  to  be  admired  and 
commended  by  every  honest  unprejudiced  lawyer  among  us 
whose  soul  is  not  wholly  sustained  by  dross  and  ambition — the 
chapter,  namely,  of  intellectual  effort  pursued  amid  many  dis- 
couragements and  distractions  in  the  law-room  or  corridor,  with 
a  calm,  quiet,  sedulous  perseverance  by  a  score  of  young  writers. 
Day  by  day  these  gentlemen  seat  themselves  at  their  tables  and 
their  authorities  expounding  principles  and  posting  case-law 
up  to  date.  People  say  that  law  is  a  dry  subject.  Behold 
ite  ma^etism !  It  chains  youths  of  high  hope  and  noble  aim, 
and,  I  unagine,  some  romance,  although  this  may  be  doubtful,  to 
dusty  desks  throughout  the  sultry  summer  and  dreary  winter. 
Is  it  Arrestment  ?  or  Expenses  ?  or  Tinists  ?  or  Reparation  ?  or 
Prescription  ?  or  Horses  ?  All  the  same,  the  mill  goes  steadily 
on,  turning  its  customary  number  of  revolutions  per  day,  until 
the  book  is  full  and  away  it  goes.  It  may  be  that  the  atmosphere 
of  the  law-room  favours  production  of  this  kind.  There  may  be 
a  question  about  that  with  those  who  require  the  quietude  of 
their  chamber  and  the  midnight  to  produce  an  idea.  But  be  that 
as  it  may,  the  results  of  this  persistent  plodding  become  formid- 
able. Lord  Fraser  and  Lord  M'Laren  inaugurated  a  revival  in 
legal  literature.  Look  at  the  volumes  which  this  mill  has  turned 
out  since  that  time.  Is  there  one  subject  left  in  doubt  or 
difficulty  ?     Not  one. 

Last  month  I  mentioned  that  our  literature  was  shortly 
to  be  enriched  by  works  on  a  variety  of  subjects.  The 
month  has  seen  the  first  of  these  ventures  launched.  It  may 
be  said  of  all,  generally,  that  they  indicate  care,  ability,  and 
research,  but  I  may  be  allowed  to  say  a  little  more  about 
each,  not  so  much  from  the  point  of  view  of  the  critic  as  from 
that  of  pei'sons  who  philosophise  on  the  kaleidoscopic  mutations 
of  the  timea  The  fact  is  that  such  works  defy  the  critic  His 
office  is  to  find  fault,  more  or  less — very  often  more  than  less — 
because  he  is  in  the  main  incompetent  to  appreciate  the  merits  of 
a  technical  production. 

I  do  not  know  that  I  can  mention  all  these  books  in  this 
letter,  but  there  are  two  which  deserve  at  least  the  praise  of  the 
profession.  One  of  these  is  a  second  edition  of  Mr.  Gillespie's  Bar. 
Apart  fidtogether  from  academic  questions,  it  cannot  be  now 
said  that  the  pursuit  of  learning  for  its  own  sake  is  alien  to  the 
Scotch  bar.  The  14th  section  of  the  Court  of  Session  Act  of 
1850  wrought  greater  havoc  in  the  habits  of  lawyers  than 
anything  had  done  for  a  hundred  years.     From  the  institution 
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of  the  College  lawyers  had  conducted  litigations  chiefly  by 
written  pleadings.  Great  learning  and  logic  were  displayed  in 
terse  and  turgid  periods.  The  Lords  Ordinary  rushed  into  "cases" 
on  the  smallest  provocation  to  relieve  themselvas  of  diflSculties, 
small  and  great,  occurring  before  them.  Many  tomes  of  recondite 
lore,  ranged  and  classified  along  the  gallery  of  the  law-room, 
are  accordingly  monumental  of  the  erudition  of  the  Scotch  bar. 
Those  minutes  of  debate  gave  employment  to  scores  of  men  who 
could  not  address  a  judge  without  stammering  or  blushing — 
honest,  able  worms  that  burrowed  their  lives  away  amongst 
principles  and  precedents.  The  race  was  extinguished  in  a  day 
by  Andrew  Rutherford,  John  Inglis,  and  James  MoncreifF,  by 
four  lines  of  print. 

Yet  learning  has  not  died  out.  Moreover,  learned  pundits  are 
frequently  found — of  course,  there  are  exceptions,  whom  we  love 
and  reverence — suflRciently  unencumbered  by  the  mass  of  their 
acquirements  to  make  good  men  of  business.  Addison  himself, 
in  a  charming  essay,  says  that  it  ought  to  be  so,  and  no  one  ever 
differed  on  such  a  point  from  Addison.  But  be  that  as  it  may, 
Mr.  Gillespie's  Bar  proves  this,  if  it  proves  nothing  else  in  this 
connection,  that  our  learning  has  taken  a  more  onginal  cosmo- 
politan form  than  before  1850.  Savigny  is  great,  but  Bar  is 
greater.  Story  is  a  mere  compilation ;  6ar  is  a  philosopher,  a 
jurist,  a  work-a-day  lawyer,  all  in  one.  So  that,  throughout  these 
1162  pages  of  packed  print,  you  cannot  hit  upon  one  which  does 
not  display  alarming  comprehensiveness  and  profundity.  It  is 
only  a  translation,  it  is  true,  and  a  new  edition  of  that  translation; 
but  the  merit  in  the  translator  of  tackling  such  a  pixxligy  of 
learning  and  labour,  and  editing  from  a  Scots  lawyer's  point 
of  view,  cannot  for  a  moment  be  gainsaid,  and  ought  not  to  be 
overlooked  by  those  who  regard  jurisprudence  aa  a  science.  One 
would  wish  to  commend  the  book  to  patronage  as  well  as 
admiration,  but  it  is  very  much  above  anything  of  the  kind. 

Cognate,  in  the  matter  of  learning  at  least,  to  this  work  of 
Bar's  is  a  treatise  on  the  Roman  Law  of  Sale  by  Mr.  Mackintosh. 
I  need  hardly  say  that  the  study  of  the  civil  law  has  maintained 
its  ground  in  Scotland  as  the  foundation  of  a  full  legal  ti'aining. 
It  may,  however,  become  a  question  how  far  a  study  considered 
by  many  to  be  of  merely  academic  interest  should  hold  a  place 
in  legal  education.  Perhaps  the  best  bulwark  against  Philistine 
views  of  this  kind  will  be  found  in  a  sensible  and  practical 
treatment  of  the  subject  itself.  The  course  of  instruction  has 
been  too  exclusively  on  the  lines  of  the  Institutes  of  Gains 
and  Justinian,  especially  the  latter.  These  are  good  specimens 
of  their  class,  but  all  institutional  books  are  deadly  dull, 
especially  to  the  beginner ;  and  if  Roman  law  is  to  be  mode  to 
subserve  the  actual  requirements  of  professional  study  and 
practice,  it  would  be  well  to  select  from  the  Digest  a  subject 
which  is  fully  treated  there  in  detail,  and  which  is  closely  cognate 
to  modem  law,  to  equip  it  with  a  readable  translation,  and  to 
point  out  from  the  text-books  and  from  the  reports  the  course 
of  development  of  the  law  on  that  subject  in  modem  times. 
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Judge  Chalmers,  of  Birmingham,  said  in  a  recent  work  on 
sale,  "  The  civil  law  is  an  inexhaustible  store  of  legal  principles, 
"  and  there  is  hardly  a  judgment  of  importance  on  the  law  of 
"sale  in  which  reference  is  not  made  to  it."  The  reports, 
especially  the  House  of  Lords  cases,  bear  out  that  statement. 
This  seems  to  be  the  theory  worked  into  tangible  form  by 
Mr.  Mackintosh  in  a  modest,  convenient  book,  which  the  busy 
practitioner  will  not  open  without  deriving  some  instruction 
from  it. 

It  is  not  inappropriate  that  Forfarshire  should  have  done 
for  criminal  law  what  the  same  county,  in  the  person  of  Mr. 
John  Craigie,  has  done  for  heritable  and  moveable  rights. 
The  new  exponent  of  criminal  law  is  Mr.  A.  M.  Anderson,  who 
modestly  sets  out  the  scope  and  aim  of  his  book  as  if  it  were  a 
mere  student  s  manual.  I  think  it  will  be  found  of  use  by  a 
much  wider  and — ^with  great  respect  to  the  students — much  more 
important  class  of  persons.  The  book  fills  the  somewhat  wide 
gap  betwixt  the  learned  and  abstract  Hume  and  the  practical 
Macdonald  on  the  one  hand,  and  Mr.  Renton's  useful  hand- 
book on  summary  procedure  on  the  other.  It  is  as  well  arranged 
as  Mr.  Coldstream's  book  on  practice,  which  is  saying  a  good 
deal,  and,  as  far  as  I  have  been  able  to  find  out,  quite  as  accurate. 
I  imagine  that  in  a  year  or  two  we  shall  see  a  fresh  edition, 
enlarged,  let  us  hope,  in  matter  and  page. 

Mr.  Glegg's  book  on  Reparation,  at  which  he  has  worked 
for  years  with  the  indefatigable  industry  for  which  Aberdeen  is 
famous,  is  a  different  type  of  treatise.  It  is  a  standard  book.  I 
meant  to  take  it  up  in  this  letter,  but  I  see  that  to  do  it  justice 
would  involve  too  big  a  draft  on  your  space.  Meanwhile,  apart 
altogether  from  the  usefulness  of  these  volumes,  which  is  great, 
and  will  probably  be  their  chief  recommendation,  one  cannot  but 
hope  that  the  profession  will  encoui'age  readily  and  substantially 
the  efforts  of  these  gentlemen.  Along  with  some  ten  or  a  dozen 
more,  they  relieve  the  present  generation  of  our  learned  body  of 
a  merited  reproach — the  reproach  of  literary  sterility. 


Itolts  horn  l^onbon. 

The  Temple,  2(Hh  June,  1892, 
A  GOOD  many  changes  have  been  going  on  upon  the  bench  in 
consequence  of  the  death  of  Sir  Charles  Butt.  The  death  of 
Lord  Bramwell  does  not,  of  course,  cause  any  displacement.  Sir 
Francis  Henry  Jeune,  who  seems  one  of  fortune's  favourites,  has 
passed  very  rapidly  to  the  presidentship  of  the  Probate,  &c. 
Division,  and  poor  Mr.  Inderwick,  who  seems  to  come  in  for  a 
good  share  of  that  jade's  displeasure,  must  still  continue  to  adorn 
the  bar  of  the  Court  in  which  he  is  the  leader.  The  appointment 
of  Mr.  Barnes,  Q.C.,  came  as  a  great  surprise  to  the  profession, 
and  the  references  to  it  have  been  by  no  "^^^^^f^g^^J^^I^^Wf^'^y* 
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nar  can  they  have  been  soothing  to  the  ear  of  the  person  chiefly 
concerned.  Mr.  Barnes*  claims,  as  compared  with  Mr.  Inder- 
wick's,  were  indeed  small.  The  former  was  known  as  a  man  of 
ability  in  a  restricted  sphere.  He  understood  all  about  collisions 
and  salvage  and  charter-parties  and  bills  of  lading,  but  was 
never  in  a  probate  case,  and  never  represented  either  the 
stronger  or  the  weaker  vessel  in  the  matrimonial  collisions  which 
are.  tried  in  the  adjoining  Court.  Except  lawyers,  hardly  any- 
body knew  his  name,  for,  in  the  words  of  a  legal  journal,  he 
was  "  neither  politician,  nor  orator,  nor  writer,  nor  society  man, 
"  nor  sportsman,  nor  philanthropist,  nor  agitator."  He  had  a 
positive  qualification,  however,  which  was  just  as  serviceable  as 
if  he  had  been  all  that  he  was  thus  described  as  not  being,  for 
it  made  him  known  to  Lord  Salisbury,  and  it  is  never  without 
its  value  to  know  the  Prime  Minister.  He  had  been  the 
fortunate  person  with  whom  Lord  Robert  Cecil  had  read  in 
chambei's,  and,  after  all,  it  shows  that  a  young  gentleman,  who 
was  able  to  form  an  opinion  had  formed  a  good  one  of  his  tutor. 
But  not  many  pupils  can  help  their  tutors  so  well,  and  it  is  hardly 
desirable  that  they  should,  though  they  would  be  a  veiy  valuable 
property  to  their  fortunate  possessors. 

Then  we  have  had  the  retirement  of  Lord  Justice  Fry  and 
the  transference  of  Mr.  Justice  A.  L.  Smith  to  his  vacant  seat — a 
popular  movement.  Who  the  new  judge  will  be  is  not  yet 
known.  The  usual  advertising  of  names  is  going  on  with  or 
without  the  knowledge  of  the  pei"sons  concerned.  Advertising 
is  no  longer  unprofessional.  An  appointment  of  a  barrister  to  a 
secretaryship  was  announced  with  the  tag  (in  effect),  "  Business 
"  as  usual  at  so-and-so  chambers." 

In  a  few  more  days  we  shall  no  doubt  have  before  us  the 
authorised  statement  of  the  conclusions  arrived  at  by  the  Council 
of  Judges  in  the  matter  of  reform  of  legal  procedure.  There 
have  been  attempts  made  to  penetrate  the  secrecy  which  has 
been  maintained  so  long,  and  it  cannot  be  said  that  a  spirit  of 
hopefulness  has  prevailed  in  regard  to  the  proposals  which  were 
to  be  the  result  of  the  deliberations.  It  was  even  said  that  the 
judges  would  not  be  able  to  agree,  that  there  would  be  differ- 
ences amongst  the  committee,  and  that  the  Council  would  take 
up  a  position  of  passivity  in  the  matter  and  allow  things  to 
remain  as  they  were.  A  good  deal  of  encouragement  was  given 
to  this  opinion  by  the  tenor  of  the  speeches  which  several 
judges  have  made  upon  various  occasions  since  the  sittings 
began.  They  have  shown  a  soreness  at  the  criticisms  which 
have  from  time  to  time  appeared  in  legal  and  lay  newspapers, 
and  they  have  expressed  themselves  in  such  a  manner  as  to  lead 
to  the  inference  that  they  thought  the  whole  agitation  was 
based  upon  a  captious  spirit  of  fault-finding  which  was  unreal 
and  unreasonable.  If  the  occasion  was  a  public  banquet  at 
which  the  toast  of  the  judges  was  given  and  the  usual  con- 
ventional compliments   bestowed   upon  the  bench,  1 
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would  assume  that  there  was  proof  sufficient  that  everybody  wa.s 
perfectly  satisfied  with  things  as  they  were,  because,  if  not, 
would  they  be  eulogizing  the  judges  ?  Complaints  of  delay  and 
expense  were  met  by  elaborate  disquisitions  upon  the  hopeless- 
ness of  the  endeavour  to  simplify  legal  procedure  and  cut  down 
legal  expenses  in  view  of  the  complicated  state  of  society,  and 
the  difficulties  of  proof  without  incurring  great  costs  in  getting 
up  evidence,  and  so  on,  all  with  the  view  of  pooh-poohing  as  much 
as  possible  the  demand  for  reform. 

However,  we  have  been  fiJlowed  to  know  that  this  attitude, 
which  was  not  a  wise  one,  has  not  been  sustained  in  view  of  the 
facts,  and  rumour  has  it  that  the  conclusions  arrived  at  are  to  be 
embodied  in  a  report  of  a  hundred  and  one  sections,  which  are  to 
be  the  basis  of  new  rules.  The  only  statement  appearing  to  have 
any  air  of  authority  and  not  to  be  a  mere  guess  is  one  of  the 
Times  to  the  effect  that  the  resolutions  involve  important 
changes  in  procedure  on  the  equity  and  common  law  sides, — such 
changes,  for  example,  as  that  there  will  in  all  actions  be  one 
summons,  at  the  hearing  of  which  the  issues  will  be  settled ;  that 
pleadings  will  not,  at  common  law,  be  permitted  unless  by  special 
order ;  that  thei*e  will  be  one  taxing  board,  that  is,  for  the  two 
Divisions  so  €ls  to  introduce  the  same  principles  of  taxation  for 
each,  and  in  that  way,  amongst  other  things,  prevent  the  undue 
flow  of  business  from  Common  Law  to  Chancery  for  purposes 
of  costs  merely,  and  that  with  a  view  to  do  away  with  the 
existence  of  two  classes-  of  costs,  those  between  solicitor  and 
client  and  those  between  party  and  party,  the  taxing-masters 
are  to  have  larger  power,  so  that  the  successful  litigant  may 
have  fidl  the  costs  he  has  had  reasonably  to  incur  in  proving  his 
case  and  not  such  a  mere  fraction  of  them  that  he  leaves  off 
litigation  in  a  worse  position  than  if  he  had  never  begun  it 

This,  it  will  be  seen,  is  a  very  meagre  allowance  with  which 
to  appease  the  appetite  of  the  curious  and  the  earnest  law- 
reformers.  Rumours  have  been  requisitioned  to  fill  up  the 
vacuum.  Noticeably,  there  is  an  omission  of  any  reference  to 
the  circuit  system ;  there  is  none  of  the  long  vacation ;  nothing  is 
said  about  Divisional  Courts;  there  is  no  suggestion  that  the 
extension  of  the  jurisdiction  of  County  Courts  or  other  local 
Courts  has  been  considered  or  reported  upon.  They  may  have 
been,  but  if  so,  no  information  has  yet  come  to  hand.  Rumour, 
then,  with  the  Law  Tivies  for  trumpet,  announces  that  there  will 
be  a  large  modification  of  the  circuit  system  which  will  secure 
the  permanent  presence  in  town  of  six  judges,  and  Divisional 
Courts  will  almost,  if  not  wholly,  disappear.  As  to  the  long 
vacation,  the  Law  Ti/mes,  when  it  was  m  the  despairing  mood 
which  led  it  to  exclaim  that  it  was  hopeless  to  expect  the  judges 
to  decide  upon  anything,  asked,  "  What  credulous  pressman 
"  ventured  upon  the  statement  that  the  judges  had  agreed  to  the 
**  cuiiailment  of  the  long  vacation  ?  Homeric  laughter  would 
"  greet  the  proposal,  a  reform  which  nothing  but  a  Progressist 
"  Parliament  will  achieve."  What,  however,  if  the  judges,  having 
once  bowed  to  popular  demands  in  other  matters,  should  decide 
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to  produce  an  immense  moral  eflect  by  playing  this  trump  cai-d 
of  curtailment  of  the  long  vacation  ?  Nothing  conceivable  would 
so  strike  the  imagination  or  display  the  bench  so  well  in  the  light 
in  which  it  loves  to  be  viewed — that  of  sa^crificing  itself  for  the 
country — as  such  a  proposal.  Is  it  possible  that  we  may  have, 
not  only  curtailment,  but  actual  abolition  of  the  "Long,"  as  we  now 
know  it,  and  that  the  Courts  may  be  kept  open  all  the  year  round? 
It  seems  startling,  and  yet  a  most  important  report  of  a  committee 
of  the  Incorporated  Law  Society,  appointed  to  review  the  whole 
question  of  proposed  alterations  in  the  legal  system  in  the  light  of 
recent  discussions,  appears  to  indicate  that  it  is  practicable.  The 
committee  say,  "  If  litigation  is  to  be  treated,  as  they  submit  it 
"  should  be,  as  a  matter  of  business,  the  courts  and  offices  of  the 
"  High  Court  should  be  accessible,  substantially,  all  the  year 
."  round,  instead  of  being  shut,  as  they  are  at  present,  continuously 
"  for  ten  weeks,  in  addition  to  other  times,  making  in  all  about 
"  fourteen  weeks  in  the  year."  They  therefore  propose  that 
each  officer  of  the  Court,  from  the  highest  to  the  lowest,  should, 
by  rotation,  have  a  "long  vacation"  at  a  convenient  period  during 
the  year,  to  be  arranged  by  the  heads  of  departments.  As  the 
committee  is  composed  of  men  who  are  nothing  if  not  practical, 
I  suppose  this  must  be  possible ;  but  they  are  solicitors,  and  they 
appear  not  to  have  considered  it  from  the  point  of  view  of  the 
barrister.  A  solicitor  may  take  his  holiday  and  leave  a  substitute 
to  manage  in  his  absence,  but  who  is  the  barrister  to  look  to 
while  he  takes  a  necessary  rest?  It  is  not  good  business  to  leave 
a  rival  with  the  run  of  your  clients.  This  proposal  may  have 
been  brought  to  the  notice  of  the  judges,  amongst  other  matters, 
by  the  Incorporated  Law  Society,  but  it  is  hardly  likely  that  the 
most  ardent  reformer  in  the  ranks  of  the  bar  would  care  to  hear 
that  the  judges  had  done  more  than  curtail  the  vacation  by  a 
few  weeks.  Perhaps  six  weeks'  holiday  is  as  much  as  most 
people  can  take  without  getting  bored,  and  the  bar  will  think  it 
quite  heroism  enough  on  the  part  of  the  bench  if  they  should 
decide  that  the  long  vacation  ought  to  be  curtailed  to  this  extent. 
In  regard  to  the  extension  of  the  jurisdiction  of  the  County 
Courts  and  their  relation  to  the  High  Court,  it  is  not  expected 
that  the  report  will  deal  with  this  at  all.  It  is  too  large  a 
subject  to  be  dealt  with  otherwise  than  by  Parliament,  and  Lord 
Coleridge  was  conscious  of  this,  as  was  shown  by  his  omitting 
any  mention  of  it  in  his  letter  to  the  Lord  Chancellor.  There  are 
several  rival  schemes  and  a  goodly  number  of  rival  interests,  and 
there  is  nothing  like  the  unanimity  in  the  profession  upon  the 
topic  that  exists  in  respect  of  the  alterations  required  in  the 
procedure  of  the  Courts  as  they  at  present  exist.  It  is  really 
upon  this  general  agreement  of  the  profession  that  the  rumours 
of  the  judges'  report  are  founded.  If  we  expect  a  great  simplifica- 
tion or  even  abolition  of  pleadings  and  a  disallowance  of  many 
of  the  interlocutory  proceedings  which  have  been  shamefully 
multiplied,  it  is  because  the  general  sense  of  the  profession  is 
that  the  preliminary  proceedings  in  actions  must  be  cut  down  to 
the  very  lowest  possible  degree.     There  is  some  difference  as  to 
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whether  pleadings  should  be  abolished  and  the  procedui-e  assimi- 
lated to  that  of  the  CJounty  Courts,  or  whether  pleadings  should 
only  be  allowed  with  leave.  This  latter  is  the  recommendation 
which  "  rumour  "  says  the  judges  will  make.  The  Law  Society's 
Committee  have  had  this  matter  under  consideration,  and 
they  have  compared  the  statistics  of  the  High  Court  with  those 
of  County  Courts  in  regard  to  actions  commenced  and  actions 
actually  tried  in  each.  In  the  former  the  actions  brought  to 
trial  are  only  3  per  cent,  on  the  writs  issued ;  in  the  latter  the 
trials  have  the  proportion  of  62-3  to  the  plaints.  It  would 
seem,  therefore,  that  the  system  of  pleadings,  while  it  delays  the 
trial,  gives  an  opportunity  to  parties  of  settling  disputes  without 
the  heavy  expense  of  bringing  the  questions  in  issue  to  trial. 
This  at  least  is  the  opinion  of  the  committee,  and  upon  it  they 
found  a  recommendation  for  retention  of  pleadings  substantially 
as  at  present,  but  with  a  large  provision  for  dispasing  summarily 
without  pleadings  of  many  actions  in  which  they  are  now 
employed. 

The  matter  of  taxation  of  costs,  again,  is  one  dealt  with  by 
this  committee,  and  their  recommendation  may  be  looked  upon 
as  a  commentary  upon  what  is  to  be  found  in  the  Times*  short 
account  of  the  judges'  proposal  thereupon.  In  its  view  a  success- 
ful litigant  should  be  entitled  to  such  a  taxation  as  now  prevails 
when  costs  are  paid  by  a  third  party  or  out  of  a  fund  in  court, 
"the  effect  of  which  should  be  to  give  the  successful  litigant 
"  indemnity  in  respect  of  his  necessary  and  proper  costs,  and 
"  should  leave  him  only  to  pay  such  costs,  if  any,  as  might  have 
"  been  incurred  on  his  part  through  over-caution,  negligence,  or 
"  mistake,  or  at  his  own  caprice." 

In  like  manner,  while  there  is  not  a  sufficent  agreement  to 
allow  of  the  radical  alteration  of  our  system  of  judicial  central- 
ization, there  is  a  strong  enough  professional  opinion  in  regard 
to  requisite  alterations  in  the  arrangements  made  by  the  Court 
for  trials  of  actions  which  entitle  us  to  expect  a  certain  kind  of 
pronouncement  by  the  judges.  I  have  already  mentioned  the 
long  vacation  as  dealt  with  by  the  Law  Society's  committee. 
It  also  suggests  the  appointment  of  an  extra  judge  in  the 
Chancery  Division,  and  ste,tes  generally,  as  follows,  what  should 
be  the  ideal  aimed  at  in  dealing  with  litigation: — "As  to  the 
"  Common  Law  Division  and  London  and  Middlesex  business,  any 
"  present  arrears  should  be  disposed  of  by  special  arrajigement ; 
"  and  if  the  present  staff  of  judges  be  not  sufficient  to  cope  with 
"  the  business  of  the  Court,  additional  judges  should  be  appointed 
"  to  preside  at  continuous  sittings,  so  that  litigants  might  count 
"  upon  each  case  coming  on  for  trial  within,  say,  one  month  after 
"  it  is  set  down,  and  so  that  each  case  should  be  disposed  of  by 
"  the  presiding  judge  when  once  begun,  sitting  de  die  in  diem" 

And  yet,  in  dealing  with  the  circuit  system,  it  render  evident 
the  fact  of  the  professional  unwillingness  to  enter  upon  the  large 
scheme  of  fundamental  alteration  for  which  the  Law  Times 
thinks  the  Progressist  Parliament  will  have  to  be  called  upon. 
It  proposes   to  relegate  circuit  work   to  a  specified  number  of 
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judges,  leaving  the  remaining  Queen's  Bench  judges  exclusively 
devoted  to  continuous  sittings  for  disposal  of  London  business. 
This,  as  has  been  seen,  forms  part  of  the  judges*  proposals  accord- 
ing to  the  rumours;  but  we  have  not  been  told  whether  the 
further  recommendation  of  the  Law  Society's  committee  will 
also  find  a  place  therein.  This  Ls,  "That  the  present  assize  system 
"  is  unsuited  to  the  requirements  for  the  satisfactory  trial  of  civil 
"actions  in  Livei'pool  and  Manchester,  and  that  it  is  desirable 
"  that  arrangements  should  be  made,  whether  by  legislation  or 
"otherwise,  whereby  there  should  be  continuous  sittings  in 
"Lancashire  by  a  judge  sitting  alternately,  according  to  the 
"  requirements  of  business,  at  Liverpool  and  Manchester.  It  is 
"  not  suggested,  however,  that  the  same  judge  should  for  any 
"  long  period  be  engaged  in  this  duty,  or  that  any  judge  should 
"  take  up  his  residence  in  the  district." 

I  think  it  will  be  found  when  the  new  rules  are  published 
that  these  various  surmises  and  proposals,  if  not  the  rose,  are 
near  the  rose,  and  there  will  be  some  interest  in  seeing  how  near 
to  it  they  have  been. 


ASSOCIATION   OF   BURGH   OFFICIALS   IN   SCOTLAND. 
The  annual  meeting  of  this  Association  was  held  iu  Glasgow  on  8th  June 
— Mr.  J.  M.  Taylor,  president^  in  the  chair. 

The  Chairman,  in  opening  the  proceedings,  referred  generally  to 
the  work  that  had  been  done  by  the  Association  during  the  past 
year.  There  had  been  thirty-eight  subjects  under  consideration 
at  the  various  meetings,  all  of  considerable  importance,  and  the 
discussions  proved  to  be  of  very  great  usefulness  to  those  who  had 
taken  part  in  them.  Though  not  binding  as  decisions,  the  opinions 
of  the  meeting  were  arrived  at  after  painstaking  effort  to  arrive 
at  a  proper  conception  of  the  legal  points  involved,  and  that  with 
no  ill-feeling,  as  the  members  had  no  other  interest  but  to  help  each 
other  to  construe  very  difficult  Acts  of  Parliament.  With  reference  to 
Bills  in  Parliament,  the  voice  of  the  Association  had  been  heard  during 
the  past  year.  They  had  sent  a  deputation  along  with  one  from  the 
Convention  of  Royal  Burghs  to  the  Lord  Advocate  regarding  the  Burgh 
Police  and  Health  Bill.  The  representations  had  the  desired  effect  of 
getting  the  Bill  introduced  into  Parliament,  and  there  was  some  hope 
of  its  becoming  law  during  this  session.  One  Bill  had  found  a  place  on 
the  statute  books,  viz.,  the  Roads  and  Streets  in  Police  Burghs  (Scotland) 
Act.  The  Association  had  been  the  means  of  getting  introduced  the 
Foods  and  Drugs  Amendment  Bill  and  the  Junior  Magistrates  in  Police 
Burghs  Bill ;  but  it  was  to  be  feared  that  these  would,  if  the  dissolution 
takes  place  soon,  be  included  among  the  slaughtered  "innocents."  He 
had  been  greatly  impressed  with  the  importance  of  the  Association  and 
its  usefulness  during  the  past  year.  ^ 

Election  of  Office-hearers. — Sir  James  Marwick  was  elected  honorary 
president ;  Mr.  Taylor,  president.  Mr.  Young,  town  clerk,  Ayr ;  Mr. 
Glen,  town  clerk,  Gourock ;  and  Mr.  Wilson,  town  clerk,  Falkirk,  were 
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elected  vice-prosidcnts ;  Mr.  Donaldson,  tx)wn  clerk,  Partick,  was  re- 
elected treasurer  and  secretary;  and  the  town  clerks  of  Irvine,  Saltcoats, 
Motherwell,  Clydebank,  Renfrew,  Dumbarton,  and  Selkirk,  with  the 
office-bearers,  were  appointed  a  committee  for  the  ensuing  year. 

Boads  and  Streets  in  Police  Burghs  (Scotland)  Act,  1891.— The 
following  paper  on  the  subject  of  this  Act  was  read : — 

This  Act  was  passed  for  the  purpose  of  removing  grievances  and  anomalies 
which  existed  in  police  burghs  in  the  administration  of  the  Roads  and  BiidTOs 
Act  of  1878.  That  Act  abolished  tolls,  and  placed  the  management  of  roads  under 
a  partly  elected  body  of  Road  Trustees.  Turnpike  and  statute  labour  roads  were 
designated  highways,  and  rigid  regulations  laid  down  for  making  up  and  closing 
the  list  of  such  highways.  Road  Trustees  had  the  management  of  roads  in 
counties,  and  Town  Councib  in  royal  and  parliamentary  burghs.  Such  police 
burghs  as  proved  within  three  months  of  the  adoption  of  the  Koads  Act  to  have 
a  population  of  5000  or  upwards  obtained  the  charge  of  their  rocMls  and  streets — 
about  twenty  burghs  were  in  this  position ;  all  other  police  burghs  remained 
under  the  (jounty  Road  Trustees,  no  matter  how  much  the  population  might 
afterwards  increase.  The  point  of  the  grievance  was,  to  police  burghs,  that  the 
county  assessed  the  whole  rental  of  the  bnrffh  for  the  support  of  the  roads  outside 
of  the  burgh,  but  maintained  only  such  roads  within  the  burgh  as  were  on  the  list 
of  highways,  in  some  burghs  only  the  main  street.  Another  grievance  was  that, 
though  any  road  outside  of  a  burgh  might  be  put  on  the  list  of  highways  and 
supported  from  the  rates,  no  street  within  a  burgh  could  be  addeato  the  list 
except  in  the  case  of  burghs  created  after  the  adoption  of  the  Roads  Act  in  the 
county.  Numerous  representations  were  made  by  various  burghs  to  members  of 
Parliament  and  Grovemment  officials,  but  nothing  effectual  was  done.  A  remedy 
was  intended  to  be  provided  in  the  Bureh  Police  and  Health  Bill,  but  it  was  very 
much  on  the  side  of  the  County  Road  Trustees,  who  might  or  might  not  consent 
to  the  transfer,  and  for  the  most  of  the  burghs  there  was  no  appeal.  The  Asso- 
ciation of  Bursh  Officiab  of  Scotland  took  the  matter  in  hand  immediately  on  its 
formation.  The  result  of  its  efforts  shows  not  only  the  need  for,  but  the  value  of 
such  an  institution.  With  the  valuable  assistance  of  Mr.  Hugh  F.  Elliot,  M.P. 
for  North  Ayrshire,  in  the  House  of  Commons,  and  of  Lord  Elgin  in  the  House  of 
Lords,  the  measure  was  passed  into  law  and  received  the  Royal  assent  on  21st 
July.  1891. 

PravmonJi  of  the  Ad, — The  Act  provides  that  the  commissioners  in  a  police 
burffh  may  resolve  to  undertake  the  management  of  the  highways.  The  consent 
of  the  Road  Trustees  is  not  required.  There  is  no  limit  of  population  or  rental  in 
any  burgh.  The  procedure  is  simple.  All  that  is  required  is  one  month's  notice 
of  the  meeting  of  the  commissioners  and  their  resolution  to  take  over  the  roads. 
The  resolution  is  intimated  to  the  County  Council,  and  thereafter  the  council  and 
the  commissioners  are  to  agree  on  the  terms  on  which  the  highways  are  to  be 
transferred.  Failine  agreement,  the  tenns  are  to  be  settled  summarily  by  the 
Sheriff,  who  is  to  take  into  consideration  all  the  circumstances  of  the  case,  and  his 
decision  is  final.  The  transfer  takes  effect  on  15th  May,  after  the  date  of  the 
agreement  or  after  the  Sheriffs  decision.  Police  burghs  have  thereafter  the  same 
rights,  powers,  privileges,  and  liabilities  under  the  Roads  and  Bridges  Act,  as 
royal  and  parliamentary  burghs  have.  County  Councils  have  also  the  power  to 
require  burghs  to  undertake  the  management  of  the  highways.  The  terms  may 
be  r«Ml justed  at  the  end  of  ten  years,  and  the  Act  does  not  affect  the  liability  of 
a  police  bursh  for  road  debt  under  the  Act  of  1878,  that  is  debt  owing  under  the 
former  Road  Trustees.  An  important  provision  is  contained  in  section  6,  whereby 
the  commissioners  of  a  burgh,  who  may  not  care  to  take  the  management  of,  may 
obtain  a  grpnt  from  the  County  Council  towards  the  upkeep  of  those  streets  within 
the  burgh  which  are  not  on  the  list  of  highways.  Several  burghs  formerly  obtained 
such  grants,  but  they  were  found  to  be  illegal  and  were  discontinued. 

AdminUfration  of  the  Act. — It  will  be  a  mistake  to  suppose  that  the  Act  can  be 
administered  by  sliding  it  on  to  the  ordinary  work  of  the  commissioners  and 
officials  under  the  General  Police  Act.  The  commissioners  are  the  same,  but  they 
act  under  a  separate  statute.  The  officials  may  or  mav  not  be  the  same  persons 
.  as  those  under  the  Police  Act,  but  whether  or  not  they  will  require  separate 
appointments  under  the  Roads  and  Bridges  Act.  Every  commissioner  should  be 
supplied  with  a  copy  of  the  Roads  Act  of  1878  and  subsequent  amendments,  and 
should  make  a  careful  study  of  them.  Section  47  provides  that  "  the  highways 
"  and  hridges  situated  within  any  burgh  shall  bo,  by  virtue  of  this  Act,  trans- 
"  ferred  to  and  vested  in  the  local  authority  of  such  burgh  (the  xxMnmissioners), 
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''and  such  local  authority  shall  have  the  entire  management  and  control  of  the 
'*  same  (the  highways  and  bridges),  and  shall  possess  the  same  rights,  powers, 
'*aud  privileges,  and  be  subject  to  the  same  liabilities  in  reference  to  such 
*'  liighways  and  bridges  (including  the  construction  of  new  roads  and  bridges) 
''as  the  trustees  under  this  Act  possess,  and  are  liable  to  in  reference  to 
"  roads,  highways,  and  bridges  (including  as  aforesaid)  in  the  landward  part  of 
"  the  county,  including  the  right  to  any  assets  belonging  thereto,  and  shall  also 
"  have  and  may  exercise  with  reference  to  the  construction,  maintenance,  and 
"repair  of  the  roads,  highways,  and  bridges  within  their  respective  boundaries, 
"  such  and  the  like  powers  and  authorities  as  they  possess  under  the  General 
"Police  Act,  with  reference  to  any  streets  within  their  respective  boundaries." 
There  are  various  duties  in  the  Act  which  County  CouncilB  are  directed  to 
perform,  but  which  are  not  required,  at  least  they  are  not  imperative,  in  the  case  • 
of  a  burgh.  A  County  Council  is  to  appoint  a  Road  Board  (sec.  15),  form  districts 
(sec.  16),  hold  an  annual  meetins  and  elect  a  chairman  (sec.  21).  Regulations  are 
prescribed  for  conducting  the  ousiness  of  meetings  (sec.  24),  appointment  of 
officers  (sec.  28),  district  officers  (sec.  29),  and  fixing  their  salaries  (sec.  30). 
Every  district  surveyor  is,  before  30th  March  in  each  year,  to  make  up  a  report 
showing  (1)  the  condition  of  the  highways,  (2)  specification  of  repairs,  (3)  an 
estimate  of  the  sums  required  for  the  year.  Although  commissioners  are  not  tied 
down  to  all  these  details  of  managements,  it  is  obvious  that  they  would  do  well  to 
take  a  leaf  out  of  the  same  book. 

Highways. — Not  all  the  streets  in  a  burgh  (though  under  the  commissioners) 
will  fall  under  the  Roads  Act.  The  1891  Act  transfers  to  the  commissioners  only 
-the  highways  within  the  burgh,  and  it  provides  that  the  word  "  hiehway  "  shall 
have  tne  same  meaning  as  in  the  Roads  Act  of  1878.  One  of  the  first  duties  of 
the  commissioners  will  oe  to  make  up  a  list  of  the  highways  transferred,  specifying 
the  spot  where  each  begins  and  ends.  The  highways  on  the  list,  and  no  others, 
are  to  be  maintained  out  of  the  assessments  levied  under  the  Act,  and  no  altera- 
tion on  or  addition  to  such  list  is  to  be  made  except  as  therein  provided.  By 
section  42  the  County  Council  may  add  to  or  take  from  the  list,  but  only  on  a 
written  report  from  the  Board  and  only  at  an  annual  meeting,  and  after  adver- 
tisements and  other  notice. 

Side,  Streets. — ^In  many,  probably  in  aU,  burghs,  the  side  streets  not  at  present 
on  the  list  of  highways  will  be  put  upon  it,  and  this  should  be  done  in  a  formal 
mamier,  so  as  to  leave  no  doubt  whatever  as  to  the  streets  in  a  burgh  which  are 
highways  and  those  which  are  not. 

Pamng, — The  Act  will  enable  commissioners  to  make  improvements  on  streets 
which  the  County  Coimcil  could  not  be  expected  to  do.  In  particular,  it  will 
enable  them  to  replace  narrow  macadamized  streets,  on  which  mud  and  dust  are 
an  intolerable  nuisance,  with  square  paving  stones,  which  will  immensely  improve 
the  amenity  and  be  highly  appreciated  by  shopkeepers  and  housewives. 

Offirials. — The  first  duty  of  the  commissioners  will  be  the  appointment  of 
officials.  The  trustees  are  required  to  appoint  a  clerk,  a  treasurer,  a  collector, 
and,  if  they  think  fit,  a  surveyor,  and  such  other  officers  and  servants  as  they 
think  necessary.  In  most  cases  these  appointments  will  be  given  to  the  persons 
who  occupy  the  corresx>onding  offices  under  the  General  Police  Act.  A  separate 
appointment,  however,  is  necessary,  and  the  salaries  paid  must  be  charged  against 
the  road  funds. 

AMMessnients. — Assessments  are  leviable,  one-half  on  owners  and  the  other  half 
on  occupiers.  The  police  assessment  in  burghs  are  leviable  only  on  tenants,  and 
in  many  burghs  is  the  only  assessment  leWed  by  the  commissioners.  In  such 
cases  the  addition  of  the  road  rate  will  increase  the  work  of  the  collector,  as  he 
will  have  to  levy  from  both  proprietors  and  tenants. 

Duties  and  BesponsihUities.— All  the  duties  are  new  both  to  commissioners  and 
officials.  They  are  onerous  and  responsible.  Road  management  has  always  been 
a  fruitful  source  of  litigation,  much  of  it  arising  from  alleged  carelessness,  resulting 
in  accidents  involving  claims  for  reparation.  No  part  of  the  duties  of  commis- 
sioners and  officials  will  require  more  diligent  attention  than  the  state  of  the 
roads,  fences,  and  pavements,  particularly  during  the  making  of  alterations  and 
repairs,  or  allowing  them  to  be  ma<le,  so  as  to  leave  no  colourable  pretext  for 
attributing  an  accident  to  their  fault. 

Burghs  which  have  Adopted  Act. — Carnoustie  was  the  first  burgh  which 
obtained  the  decision  of  the  Sheriff.  The  Forfar  County  (Council  claimed  £179, 
or  alternatively  £208  10s.  per  annum,  for  the  maintenance  of  roads  in  the  neigh- 
lK>urhood  of  the  burgh.  The  Sheriff  decided  that  no  payment  was  to  be  made  to 
or  by  the  commissioners  or  County  Council.     The  same  decision  was  gi>*en  as  to 
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the  burghs  of  Tayport  and  Newport.  In  the  Clydebank  caae  the  Sheriflf  fixed  the 
payment  by  the  commissioners  at  £110  per  annum,  and  in  Dollar  at  £42.  By 
agreement  Ardrossan  pays  £20,  and  Bridge  of  Allan  £75 ;  and  (also  by  agree- 
ment), Saltooats  and  New  Cumnock  pay  nothing.  The  County  Council  of  Ayr 
has  required  all  the  other  burghs  in  the  county  to  take  over  their  roads.  The 
burghs  are : — Darvel,  Gralston,  Girvan,  Kilwinning,  Largs,  May  bole,  Newmilns, 
Oreenholm,  and  Stewarton.  A  number  of  burghs  resolved  to  wait  till  the  first 
contested  cases  should  be  ascertained,  and  are  now  initiating  proceedings  with  a 
view  to  get  a  transfer  on  15th  May  next. 

A  discussion  followed,  in  course  of  which  a  question  arose  as  to 
whether  in  a  burgh  the  cost  of  maintenance  of  roads  and  streets  could 
be  taken  out  of  the  police  assessment  for  certain  streets,  and  out  of  the 
assessment  under  the  Roads  Act  for  highways.  An  opinion  of  counsel 
to  the  contrary  was  quoted.  The  question  is  to  come  up  for  discussion 
at  a  future  meeting. 


Edinburgh. — Mr.  G.  L.  Crole,  advocate,  has  been  appointed  Clerk 
of  Justiciary  in  place  of  the  late  Mr.  Charles  Scott.  Mr.  Crole,  who  is 
the  son  of  Mr.  David  Crole,  late  Solicitor  of  Inland  Revenue,  was  called 
to  the  bar  in  1881. 

Mr.  John  Sitwell  Pitman,  W.S.,  has  been  appointed  Solicitor  to  the 
Pcjst  Office  in  Scotland,  in  room  of  Mr.  John  Cay,  W.S.,  deceased. 

Faculty  of  Advocates. — A  meeting  of  this  Faculty  was  held  on 
9th  June,  the  Dean  of  Faculty  presiding.  After  paying  a  tribute  to  the 
memory  of  the  late  Vice-Dean  (Mr.  Forbes  Irvine),  the  Dean  recom- 
mended the  appointment  of  Sheriif  Cheyne  to  the  vacant  office  of 
Vice-Dean.  The  recommendation  was  unanimously  agreed  to.  A 
report  of  the  committee  on  certain  building  proposals  made  by  the 
Writers  to  the  Signet  in  connection  with  the  extension  of  their  library 
on  the  west  side  was  received,  but  the  meeting  did  not  see  its  way  to 
accede  to  the  proposals  of  the  Writers  to  the  Signet,  and  suggested 
further  negotiations.  A  committee  of  the  Faculty  was  appointed  to 
consider  and  report  as  to  extending  the  accommodation  for  the  Faculty 
in  their  library.  The  report  of  the  committee  on  the  Sale  of  Goods  Bill 
was  remitted  for  further  consideration. 

Messrs.  Cliarles  Alan  M*Inroy,  Andrew  C.  Williamson,  B.A.  Oxon., 
John  Buchanan  Young,  M.A.,  LL.B.  Edin.,  and  William  Brown, 
M.A.,  LL.B.  Edin.,  have  been  admitted  members  of  the  Faculty  of 
Advocates. 

Solicitors  Supreme  Courts. — At  a  general  meeting  of  this  Society 
held  on  7th  June,  the  following  appointments  were  made  for  the 
ensuing  year,  viz. : — President,  Mr.  John  Smart ;  vice-president,  Mr. 
Charles  Ritchie ;  fiscal,  Mr.  R.  Addison  Smith ;  librarian,  Mr.  William 
Drummond ;  treasurer,  Mr.  John  Galletly ;  collector  of  widows'  scheme, 
Mr.  William  G.  Roy ;  secretary,  Mr.  A.  Ellison  Ross ;  assistant 
librarian,  Mr.  William  Black.  The  following  gentlemen  were  admitted 
members  of  the  Society,  viz.: — Messrs.  George  Scott,  Alexander 
Lcdingham,  William  Ainslie  Thin,  Peter  Jolly  Purves,  David 
William  Walker,  B.L.;  Thomas  Archibild  Coats,  and  George 
Matthewson. 


Rothesay. — Mr.  T.  W.  Alexander,  of  Rothesay,  has  been  appointed 
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Sheriif-Clerk  for  the  county  of  Bute,  and  Clerk  of  the  Peace  for  the 
county. 

Annan. — The  firm  of  Messrs.  Moffat  &  Scott,  Annan,  is  in  future  to 
be  known  as  Scott  &  Co. 

Dumfries. — Mr.  A.  W.  Findlay,  solicitor  (from  Messrs.  Moffat  & 
Scott),  Annan,  has  commenced  practice  at  22  Bank  Street,  Dumfries. 

The  firm  of  Dinwiddie  &  Ferguson,  solicitors,  has  been  dissolved  of 
mutual  consent.  Mr.  A.  M.  Ferguson,  who  was  for  some  years  with  the 
late  firm  of  Reid,  Johnston,  Scrimgeour  &  Co.,  solicitors,  Dundee,  has 
commenced  practice  on  his  own  account  in  Dundee. 


ADMISSION   OF   SOLICITORS   OR  BARRISTERS   IN 
AUSTRALIA. 

To  the  Editor,  "  Scottish  Law  Review." 

Collins  Street  West, 
Melbourne,  3rd  May,  1892. 
Sir, — I  would  send  through  your  pages  a  note  of  warning  to  any 
solicitors  or  barristers  who  might  be  thinking  of  coming  out  here  with 
the  intention  of  practising  at  their  professions.  Prior  to  the  1st  of 
January  all  solicitors  who  came  to  this  colony  with  home  qualifications, 
like  my  partner  and  myself,  were  admitted  on  complying  with  certain 
formalities  and  paying  a  small  fee,  but  on  that  date  an  Act  came  into 
force  which  has  amalgamated  the  legal  professions  and  put  a  prohibitory 
barrier  in  the  way  of  English,  Scotch,  or  Irish  solicitors  or  barristers  to 
pnictice  in  this  colony.  The  alteration  fully  appears  in  the  enclosed 
cutting  of  a  reserved  judgment  of  the  Full  Court  delivered  last  month. 
— Faithfully  yours,  James  Anthony  Lawson. 

(Lawson  &  Jardine.) 

[The  report  of  the  judgment  of  the  Australian  Chief-Justice,  which 
is  enclosed  but  is  too  long  for  quotation  in  our  limited  space,  is  to  the 
effect  indicated  in  Mr.  Lawson's  letter. — Ed.  S.L.R.] 
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OUR  UNFORTUNATE  FRIEND  WOODHEAD. 

Woodhead  v.  The  GaHness  Mineral  Company,  1877,  4  R.  469. 
Johnson  v.  Lindsay  <fc  Co,,  L.R.,  [1891],  A.C.  371. 
Woodhead  is  no  more.  He  never  was  much,  poor  fellow ;  but 
he  is  no  more  now.  A  stupid  underground  manager  of  a  mine 
had  removed  a  plank  by  means  of  which  Woodhead  was  in  the 
habit  of  crossing  a  shaft  five  fathoms  deep;  and  so  it  came  about 
that  he  fell  to  the  bottom  and  was  killed,  fifteen  years  ago.  But 
his  name  has  lived  in  the  Law  Reports  and  in  the  Coui-ts  of 
Scotland  familiar  in  men's  mouths  as  a  household  word.  He  has 
had  many  a  buffet  indeed ;  his  supremacy  in  his  sphere  has 
often  been  questioned.  Many  a  head  has  been  shaken  in  doubt 
and  disbelief  before  it  has  bowed  to  his  inevitable  authority : 
many  a  case  has  been  abandoned ;  many  a  good  ganging  plea  has 
been  prematurely  knocked  on  the  head  because  it  could  be 
brought  within  the  scope  of  Woodhead's  wide-sweeping,  all- 
embracing  sway.  Many  a  master's  purse  has  been  spared, 
many  a  widow  and  child  have  gone  without  recompense  for 
the  death  of  the  breadwinner  at  the  sound  of  his  name  and  the 
six-judge  power  law  at  his  ba<sk. 

He  lost  his  case,  it  is  true,  or  rather  his  father,  Woodhead 
senior,  lost  it;  but  that  is  a  detail.  Woodhead  has  been  a  power 
in  the  land  !  Messrs.  Dodson  &  Fogg  have  refused  to  bum  their 
fingers  with  a  whole  class  of  speculation  cases  on  his  account. 
His  dread  shadow  has  warned  off*  countless  attempts  at  impudent 
extortion,  if  it  has  sometimes  formed  a  convenient  excuse  for 
refusing  compensation  in  deserving  and  true  cases.  But,  alas, 
how  are  the  mighty  fallen  and  the  weapons  of  war  perished ! 
Woodhead  is  no  longer  Law!  He  has  been  killed  once  more. 
After  existing  for  fourteen  years  as  an  invulnerable  authority, 
he  received  his  second  deathblow  last  session  at  the  hands  of  the 
House  of  Lords.     The  miner  Woodhead  has  been  hurled  from  his 
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pedestal,  and  the  labouring  man  Johnson  has  taken  his  bishopric. 
One   may   be  pardoned   for  supposing  that  it  is  a  melancholy 
satisfaction  to  a  losing  litigant  to  know  that,  even  if  he  has  died 
for  it,  he  has  established  a  principle ;  if  he  has  ruined  himself  in 
pocket  and  reputation,  he  has  gained  an  otherwise  unattainable 
notoriety  in  the  pages  of  Rettie ;  if  his  name  will  some  day  be 
forgotten  even  in  the  village  where  he  soon  will  rest  in  his 
pauper  grave,  at  least  it  will  for  many  years  come  trippingly 
from  the  tongues  of  lisping  barristers;  it  will  stand  as  a  sign 
and  emblem  at  the  head  of  the  rubric  of  some  report  which 
expiscates  an  intricate  and  interesting  point  of  law.     But  if  these 
ninepins  who  have  been  bowled  over  ever  live  to  see  it,  if  they 
take  to  haunting  the  Parliament  House  and  poring  over  reports 
of  trials  in  the  newspapers, — as  we  are  told  those  who  have  once 
tasted  of  the  dangerous  fascinations  of  litigation  so  often  do, — 
how  bitter  must  it  be  to  find  out  all  too  late  that  they  have  not 
got  Justice,  and  have  not  made  Law !     They  have  lost  their 
cases ;  and,  worse  still,  they  find  that  they  have  also  lost  their 
prestige. 

Dingwall,  for  instance,  as  it  afterwards  turned  out,  should 
have  had  the  privilege  of  being  tried  on  an  indictment  which 
two  of  the  judges  of  the  High  Court  of  Justiciary  wrongly  held 
to  be  irrelevant.  As  an  authority  he  had  a  short  life  and  a 
merry  one,  merry  at  least  in  the  sense  that  he  was  the  cause  of 
much  irreverent  laughter  during  his  brief  career ;  but  finally  he 
was  contemptuously  snuffed  out  of  existence  by  the  reversing 
Swan.  You  may  draw  your  pen  through  his  name  in  White, 
for  he  is  unquotable  and  worthless.  A  gentleman  known  to  us 
now  in  the  Justiciary  Reports  as  "  A.  E."  should  have  had  the 
gratification  of  being  punished  for  a  nameless  and  abominable 
offence  had  he  not  succeeded  in  establishing  that  the  principal 
witness  against  him  could  not  legally  be  examined;  but,  alas, 
more  than  one  judge  has  since  ignored  the  existence  of  this 
gentleman's  authority  and  refused  to  be  bound  by  any  such 
doctrine.     He  also  may  depart  into  obscurity. 

But  more  to  be  pitied  is  the  case  of  those  who  blossom  for  a 
season  as  conclusive  authorities  on  account  of  judgments  in  the 
Inner  House,  only  to  have  their  career  ignominiously  cut  short 
by  a  timely  reversal  in  the  House  of  Lords.  By  such  inglorious 
uncertainty  do  we  keep  men  humble.  An  Irish  lady,  who,  when 
only  nineteen  years  of  age,  had  married  a  wealthy  Scotsman, 
and  had,  in  an  ante-nuptial  marriage  contract,  discharged  her 
legal  rights  for  a  paltry  pittance,  was  told  in  the  Court  of  Session 
that  there  was  no  "  enorm  lesion  "  to  her  in  the  tmnsaction  ;  and 
she  Wivs  pretty  roundly  informed  that,  being  a  "penniless  girl" 
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when  her  husband  condescended  to  do  her  the  honour  of  marrying 
her,  she  really  ought  to  be  very  thankful  that  she  got  anything 
at  aU  from  his  estate  at  his  death,  and  that  she  should  refrain 
from  coming  clamouring  at  the  door  of  the  Inner  House  for 
what  Mke  was  pleased  to  call  her  righta  But  she  was  not 
allowed  to  figure  long  in  the  rSle  of  unsuccessful  litigant  and 
leading  authority.  The  House  of  Lords  found  that,  as  she 
was  an  unprotected  Irish  infant  at  the  time  of  the  contract,  she 
was  not  bound  by  its  terms  whether  there  was  lesion  or  not ; 
and  she  retired  into  private  life,  carrying  her  sheaves,  in  the 
shape  of  a  substantial  jua  rdictcB  and  terce,  with  her.  Here  is 
another  example,  almost  as  sad.  A  gentleman  entered  into  a 
contract  with  a  railway  company  by  which  he  agreed  to  give 
them  certain  privileges  over  his  lands  on  condition  that  they 
should  cause  all  their  ordinary  passenger  trains  to  be  stopped  at 
a  certain  station.  The  company  took  the  privileges,  but  did  not 
cause  all  their  ordinary  passenger  trains  to  be  stopped  at  that 
station ;  and  when  the  gentleman  brought  an  action  against  them 
to  have  them  ordained  to  fulfil  their  bargain,  he  found  himself, 
to  his  surprise,  one  of  the  best  abused  persons  in  the  kingdom 
for  his  trouble.  His  conduct  in  desiring  the  defenders  to  do 
what  they  had  promised  to  do  was,  in  the  opinion  of  one  of  the 
judges,  **  almost  scandalous."  The  same  judge  repeated  that  the 
action  was  "  so  nimious  and  unreasonable  as  to  stir  up  prejudice 
"  against  the  pursuer  of  it,  and  to  put  the  judge  on  his  guard !" 
From  this  exalted  pinnacle,  however,  this  pursuer,  the  exciting 
cause  of  such  unwonted  emotion  in  the  judicial  bosom,  was 
gently  lifted  by  the  House  of  Lords.  His  natural  complacency 
and  self-elation  were  but  short-lived  after  all,  for  not  only  was 
the  judgment  reversed  and  the  railway  company  held  bound  by 
their  own  obligation,  but  one  of  the  noble  and  learned  lords  is 
reported  as  having  expressed  his  opinion  about  the  defence  in 
language  almost  identical  with  that  used  by  the  aforesaid  judge 
in  expressing  his  opinion  about  the  action,  thus  exemplifying 
that  even  among  the  nobles  and  judges  of  the  Icmd  there  may 
be  not  only  varying  opinions,  but  opinions  diametrically  opposed 
to  each  other  as  to  law,  justice,  and  even  common  sense. 

Yes,  we  do  their  work ;  we  fight  their  causes ;  but  we  make 
them  useful  too,  these  litigants !  We  pocket  their  money,  and 
lose  their  cases  for  them  right  nobly  ;  but  we  reward  them  with 
immortality  bound  in  half-calf,  and  then  we  quote  them  with 
self-satisfied  complacency.  How  they  crowd  on  one's  memory, 
these  useful  sign-posts  on  the  road  of  advancing  jurisprudence, 
these  living  subjects  upon  whose  heartrending  fears  and  feverish 
hopes  we  have  experimented  for  their  own  benefit,  or  at  least  for 
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the  purpose  of  helping  on  towards  the  perfecting  of  the  relation- 
ship between  man  and  man !  And  the  ungrateful  creatures  have 
often  failed  to  appreciate  our  kindness.  True,  one  has  lost  a 
fortune  on  account  of  the  omission  of  a  word  of  seven  letters 
from  the  deed  which  was  intended  to  enrich  him;  but  is  his 
name  not  a  foremark  and  exemplar  in  the  "Books"?  Another 
suffered  month  after  month  of  weary  imprisonment  because  he 
was  too  old  and  too  stupid  a  bankrupt  to  remember  what  he 
had  done  with  a  sum  of  £80 ;  but  what  of  that  when  he  has 
succeeded  in  establishing  the  power  of  a  Sheriff  to  imprison  one 
in  his  unfortunate  position  whose  answers  the  Sheriff  may 
consider  unsatisfactory,  and  the  extreme  difficulty  there  is  in 
discovering  the  proper  tribunal  to  reverse  the  sentence  ?  Some 
one  has  said  something  about  those  who  are  bom  to  greatness, 
and  those  who  have  greatness  thrust  upon  them ;  but  enviable 
indeed  is  the  lot  of  him  who,  through  the  cheap  and  cheerful 
process  of  litigation,  may  enjoy  it  for  ever  in  the  pages  of  the 
Court  of  Session  Cases. 

The  writer  recalls  an  incident  at  a  circuit  dinner  where  an 
Authority  was  presented  to  a  Judge.  The  ceremony  was  per- 
formed with  all  his  accustomed  suavity  by  the  Sheriff  of  the 
county;  and  before  the  judge  had  time  to  open  his  lips,  the 
Authority,  suddenly  and  without  warning,  gave  vent  to  the 
constitutional  exclamation,  ** Thank  God  for  the  House  of  Lords!" 
Upon  being  asked  to  give  some  intelligent  explanation  of  this 
pious  but  seemingly  irrelevant  observation,  he  gazed  trium- 
phantly on  the  judge,  and  sternly  replied,  in  a  burst  that  would 
have  done  credit  to  Mr.  Pickwick,  "  I  am  The  So-and-So " 
(mentioning  the  name  of  the  pursuer  in  a  well-known  case 
that  decided  a  point  in  Scots  Conveyancing  Law),  "and  They 
"  reversed  Yov,  /"  The  delight  of  the  judge,  the  exquisite  plea- 
sure of  the  Sheriff,  and  the  general  feeling  of  joy  and  good- 
fellowship  that  prevailed  amongst  the  junior  members  of  the 
bar  present  may  be  easily  imagined. 

But  to  return  to  the  more  immediate  subject  of  this  paper. 
One  can  almost  imagine  the  elder  Woodhead,  if  it  is  possible  to 
imagine  him  as  anything  but  a  name,  receiving  with  very 
mingled  feelings  the  information  that  the  Lord  Justice-Clerk 
was  right,  and  that  he  ought  to  have  won  his  case  after  all. 
It  may  be  that  he  has  taken  to  a  study  of  the  law  in  an  amateur 
fashion,  forgetful  of  all  else  since  the  day  when  seven  judges  sat 
on  his  case  and  six  of  them  sat  upon  him.  It  is,  indeed,  his  turn 
now.  If  he  could  only  get  a  fair  chance  at  a  circuit  dinner,  and 
a  friendly  Sheriff  to  perform  the  necessary  introduction,  he 
might  sit  upon  some  of  them.     But  it  is  not  in  that  way  that 
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one  would  fain  think  of  the  elder  Woodhead.  One  would  rather 
hope  that  he  has  been  more  of  a  philosopher  for  all  these  years. 
We  picture  him  posing  as  a  chosen  vessel,  a  person  apart,  one 
who  has  suffered  in  the  service  of  the  law  of  his  country.  "The 
"jury  gave  me  £160,"  we  hear  him  say  to  some  confidential  and 
sympathetic  friend,  "  but  the  Lords  would  not  let  me  have  it ; 
*'  but  what  is  £160  to  me  compared  with  the  proud  consciousness 
"  of  having  been  instrumental  in  establishing  the  legal  principle 
"  that  common  employment  is  a  valid  defence  to  an  action  of 
"  damages  by  a  workman  who  has  been  injured  by  the  fault  of 
"  the  servant  of  a  company,  even  although  that  workmcoi 
'*  happens  himself  to  be  in  the  employment  not  of  the 
"  company  at  all,  but  of  an  entirely  independent  contractor?" 
We  say  we  can  imagine  his  saying  all  this,  and  then  making 
some  passing  allusion  to  Artemus  Ward  and  things  that  are 
"  spoke  sarcastical." 

If  he  hfiLS  been  sustaining  himself  under  the  circumstances 
with  any  reflections  such  as  these,  he  has  had  a  rude  awakening 
now.  The  decision  of  his  case  has  been  disapproved ;  his  name 
is  an  authority  no  longer ;  he  may  be  scored  out  with  as  little 
compunction  as  Dingwall  and  all  the  rest  of  them ;  he  is  rele- 
gated to  the  lumber  room  of  cases  of  which  the  profession  has  no 
longer  need ;  he  has  been  overruled.  And,  "  most  unkindest  cut 
"  of  all,"  if  he  had  had  his  Rights,  if  he  had  had  Law — at  all 
events,  if  he  had  had  what  the  present  House  of  Lords  has 
declared  to  be  law — that  £160  would  have  been  in  his  pocket 
to-day  !  His  only  consolation  in  defeat  has  been  torn  from  him 
with  ruthless  hands. 

There  is,  however,  a  view  of  all  this  perhaps  of  greater 
gravity  and  seriousness.  It  may  be  that  there  is  such  a  person 
living  as  Woodhead  senior,  though  it  is  so  difficult  to  dissociate 
the  name  from  reminiscences  of  collahorateura.  One  thing,  at 
least,  is  certain.  If  he  is  in  existence,  he  is  poorer  to-day  by 
£160  of  damages,  and  goodness  knows  what  amount  of  expenses, 
than  he  ought  lawfully  to  be.  It  may  be,  of  course,  that  whatever 
is  is  best,  and  that  if  he  had  got  his  verdict  ducks  and  drakes 
would  have  been  made  of  the  money  long  before  this.  On  the 
other  hand,  it  is  just  possible  that  this  might  not  have  happened. 
It  is  just  possible  that  £160  might  have  been  the  means  of  setting 
him  up  for  life.  He  may  have  been  illegally  ruined  by  the 
strong  arm  of  the  law,  and  no  employment,  common  or  other- 
wise, may  have  fallen  to  his  lot  since  that  unlucky  day  when  he 
lost  his  son,  his  verdict,  and  his  damages  and  expenses  in  rapid 
and  painful  succession.  We  do  not  know;  but  we  would  venture 
humbly,  "  should  this  meet  their  eyes,"  as  a  practical  method  of 
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pointing  the  nioral  of  the  subject  of  this  paper,  to  commend  the 
case  of  Johnson  v.  Lindsay  &  Co.,  L.R.,  [1891],  A.C.  371,  to  the 
merciful  consideration  of  the  successful  defenders  in  Woodhead 
V.  The  Gartness  Mineral  Company.  W.  D.  L. 


THE  DISCHARGE  OF   TRUSTEES  BY   ANTICIPATION. 

It  is  no  unusual  thing  for  an  apparently  simple  trust  to  become 
a  very  complicated  one.  It  is  less  usual,  but  occasional,  that 
a  trust  which  threatened  to  be  intricate  turns  out  to  be  a 
light  matter.  Assume  that  the  trust  disposition  and  settlement 
which  founds  the  trust  provides  a  liferent  of  the  whole  income 
of  the  trust  funds  to  the  widow,  at  whose  death  the  estate 
is  to  be  divided  equally  among  the  children  or  their  represen- 
tatives, but  declares  that  the  shares  of  children  shall  vest  at 
majority  or  marriage,  whichever  of  those  events  shall  first  happen. 
We  shall  further  assume  that  when  the  youngest  child  attains 
majority,  all  his  brothel's  and  sisters  are  living,  and  that  mother 
and  children  alike  would  prefer  the  trust  should  terminate,  that 
the  widow  is  prepared  to  discharge  her  annuity,  and  the  children 
think  the  capital  of  the  estate  would  be  of  more  use  to  them 
now  when  setting  up  in  life  than  in  the  remote  future.  Are 
trustees  acting  under  a  settlement  containing  the  provisions 
above  indicated  entitled  to  disregard  the  testator's  instructions, 
and  to  give  effect  to  a  request  by  widow  and  children  that 
they  should  accept  a  discharge  of  all  their  actings  and  intro- 
missions from  them  noWy  and  part  with  the  trust  estate? 
There  is  little  doubt  trustees  will  be  glad  to  do  so  if  they  may, 
for  year  by  year  the  attractions  of  the  fiduciary  oflSce  become 
less  and  less  to  the  average  business  man. 

Turning  to  Lord  McLaren's  work  on  Trusts,  we  find,  as  might 
have  been  expected,  in  the  chapter  on  anticipation  of  the  period 
of  payment,  some  reference  to  the  question  above  raised.  The 
author  lays  down  the  law  broadly  as  follows : — 

"  Our  next  proposition  is  that,  where  all  the  parties  interested 
"  in  the  distribution  of  a  trust  estate,  whether  as  l)eneticiaries  or 
"  conditional  institutes,  concur  in  desiring  the  trustees  to  denude 
"  under  such  conditions  as  may  be  agreed  upon,  the  trustees  are 
"  bound  to  be  satisfied  with  their  discharge,  and  have  no  right 
"  to  retain  the  estate.  The  most  simple  case  is  that  of  liferenters 
"  and  fiars  requiring  the  trustees  to  convey  to  them  fcM*  their 
"  respective  interests.  Upon  the  authority  of  the  cases  relating 
*'  to  the  sale  of  heritable  property,  it  may  be  laid  do^m  that 
"  trustees  would  not  be  bound  to  denude  of  a  heritable  succession 
"  on  the  joint  requisition  of  the  beneficiaries  if  any  of  those  parties 
"  were  in  minority." 
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But  by  minority  it  subsequently  appears  he  means  legal 
minority,  not  such  as  may  be  constituted  by  a  deed  postponing 
majority  until  some  twenty-five  years  of  age. 

The  writer  has  read  all  the  eases  cited  by  Lord  M*Laren,  and 
has  his  own  ideas  as  to  the  relevancy  of  some  of  the  citations.* 
The  same  temptation  besets  all  writers  of  law  books,  viz.,  to  make 
the  citation  of  traditional  authorities  too  copious.  Some  of  the 
cases  referred  to  by  Lord  McLaren  certainly  do  not  tend  to  elucidate 
any  material  point  in  his  ax-guments.  Others,  such  as  Ruther- 
furd  v.  Tumbull,  May  30,  1821,  1  S.  37,  and  Craigie  v.  Gordon, 
June  17,  1837,  15  S.  1157,  bear  very  directly  on  the  power  of 
beneficiaries  to  call  upon  trustees  to  denude  on  receiving  a  prof- 
fered form  of  discharge.  Johnstone  v.  Johnstone,  March  11, 
1857,  19  D.  706,  seems  only  important  from  Lord  Chancellor 
Campbell's  observation  when  the  case  was  before  the  House  of 
Lords  (3  Macq.  619)  that  "  a  family  settlement,  w^hen  bona  fide 
"  made,  the  law  much  favours."  A  good  case  on  the  general  law 
relating  to  anticipation,  which  we  shall  have  to  refer  to  again, 
is  Roberton  v.  Davidson,  Nov.  24,  1846,  9  D.  152;  and  Kippen  v. 
Kippen's  Trustees,  Nov.  24,  1871,  10  Macph.  134;  and  the 
modem  cases  of  Urquharfs  Trustees  v.  Urquhart,  Nov.  23, 
1886,  14  R.  112;  Lousons  Trustees  v.  Dicksons,  June  19,  1886, 
13  R  1003;  Brovm  v.  Brown's  Trustees,  Feb.  27,  1890,  17 
R.  517,  may  also  be  consulted. 

But  (1)  does  what  we  have  seen  to  be  the  general  rule,  that  a 
trust  may  be  brought  to  an  end  with  the  concurrence  of  all  the 
parties  interested,  suffer  an  exception  in  the  case  of  a  marriage 
contract  pix)vision  for  a  wife  ?  From  Menzies  v.  Murray,  March 
5,  1875,  2  R.  507,  this  appears  to  be  the  case.  There,  by  an  ante- 
contract  of  marrieige,  a  wife  conveyed  all  her  property  to  trustees 
for  payment  of  the  revenue  to  the  spouses  in  liferent,  and  of  the 
fee  to  the  children  of  the  marriage,  whom  failing,  to  herself  or 
any  person  nominated  by  her,  whom  failing,  to  her  heir's,  execu- 
tors, and  assignees,  excluding  the  jus  mariti.  When  Mrs.  Murray 
was  sixty-five  years  of  age,  she,  with  consent  of  her  husband  and 
.  of  the  children  of  the  marriage,  all  of  age  and  willing  to  renounce 
their  rights,  called  upon  the  trustees  to  denude  themselves  of  the 
trust  estate  in  her  favour.  The  First  Division  of  the  Court  of 
Session,  with  three  consulted  judges,  held  (1)  that  the  wifes 
trust  conveyance  had  been  intended  to  secure  her  liferent  as  a 
provision  in  the  event  of  her  surviving  her  husband;  and  (2) 
that  the  conveyance  was  in  its  nature  irrevocable  by  the  wife, 
although  not  expressly  declared  to  be  so.     The  opinions  of  the 

•  Such  as  Broim  v.  CampbeU,  Nov.  16,  1865,  17  D.  759 ;  or  M'Lachlan's 
Executors  v.  Scott,  Jan.  16,  1860,  12  D.  467. 
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judges  are  very  instructive,  and  emphatically  endorse  the  pre- 
vious decisions  of  Tony  Anderson,  June  2,  1837,  15  S.  1073; 
Pringle  v.  Andersony  July  3,  1868,  6  Macph.  982 ;  and  Hope  v. 
Hope,  15th  March,  1878,  8  Macph.  699,  as  to  the  irrevocable 
character  of  marriage  contracts. 

Further  (2)  a  provision  very  generally  inserted  with  regard 
to  payments  to  a  widow  is  that  the  sum  destined  for  her 
benefit  shall  be  paid  for  her  alimentary  use  allenarly.  Can 
such  a  provision  be  dischargeable  by  a  widow,  however 
willing  that  her  children  shall  receive  at  once  the  sum  held 
to  provide  for  such  annuity  ?  We  think  not.  In  Roherton 
V.  Davidson  (above  cited),  a  case  very  favourable  to  denuda- 
tion by  trustees,  there  was  an  annuity  in  the  way,  but  the 
Lord  President  (Boyle)  observed,  9  D.  159,  "It  will  be 
"  observed  that  this  is  not  one  of  the  cases  in  which  the  trustees 
"  are  bound  to  protect  the  annuitant,  and  in  which  the  Court 
"are  called  upon  to  deny  effect  to  a  transaction  by  which  his 
"  interests  might  be  endangered.  The  annuity  was  not  declared 
"  to  be  aZimenta/ry.  It  might  be  sold  whenever  the  annuitant 
"  chose ;  it  might  be  renounced  if  he  thought  proper,"  &c.,  &c. 
Lord  Jeffrey's  remark,  on  p.  163,  "I  know  of  no  case  where 
"  fiar  and  Itferenter  were  the  ultimate  recipients,  and  they  came 
"  together  and  agreed  mutually  to  discharge  the  trust,  that  that 
"  trust  should  still  be  kept  up,"  may  perhaps  be  taken  to  mean 
that  his  opinion  went  further  in  the  direction  of  freedom  of 
renunciation,  but  his  lordship  was  in  fact  speaking  of  cases  of  a 
class,  not  laying  down  a  general  proposition  applicable  to  all 
kinds  of  contracts. 

Taking  all  the  above  cases  together,  it  would  appear  that, 
while  trustees  are  in  general  entitled  to  denude  themselves  of  a 
trust  when  all  the  beneficiaries  are  of  age  and  concur  in  offering 
a  discharge,  yet  that  they  are  not  entitled  to  do  so  when  they 
act  under  a  trust  created  by  a  marriage  contract,  or  when  the 
discharge  would  import  the  renunciation  of  an  alimentary 
provision. 

PROFESSIONAL  RECOLLECTIONS. 

To  the  Editor,  "  Scottish  Law  Rbvibw." 
Sir, — In  reading  the  Review  month  by  month  I  have  often 
thought  that  the  instructive  matter  which  it  contains  might  be 
rendered  still  more  interesting  by  an  occasional  narrative  drawn 
from  the  professional  experience  of  your  contributors.  There  is 
no  occupation  fuller  of  interest  and  variety  than  the  practice  of 
the  law.  People  talk  of  the  humdrum  of  professional  life  and 
work,  but  those  who  talk  in  that  way,  if  they  are  lawyers, 
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cannot  l^e  m  love  with  their  profession,  and  if  they  are  laymen 
cannot  know  the  endless  variety  which  for  ever  relieves  the 
so-called  monotony  of  legal  labour.  Every  lawyer  in  good 
practice  must  in  a  very  few  years  obtain  material  which,  in  the 
hands  of  a  Dickens,  would  suffice  for  a  novel  of  thrilling  interest. 
All  that  is  wanted  is  the  eye  of  the  artist  to  see  and  the  skill  of 
the  author  to  set  forth.  Perhaps  no  class  of  men  more  frequently 
verify  in  their  own  experience,  or  have  better  means  of  illustrat- 
ing the  tioith,  that  fact  is  stranger  than  fiction.  If  your  readei-s 
would  only  take  the  trouble  to  make  and  send  you  a  note  of  all 
the  curious  things  that  come  under  their  professional  observation 
your  pages  wotdd  soon  become  a  rich  mine  for  authors  in  search 
of  suggestions  and  novelists  looking  for  plots.  Lawyers  being 
under  the  necessity  of  dealing  with  what  is  proved  and  rejecting 
what  is  (no  matter  how  strongly)  suggested  but  not  proved,  are 
apt  to  put  aside  the  elements  of  intensest  interest  in  a  case,  though 
these  elements,  while  uncertain,  are  probably  as  true  as  those 
judicially  established  by  the  verdict.  There  have  been  lawyera 
whose  attention  to  the  facts  of  their  cases  and  the  technicalities 
of  theii*  profession  in  no  way  prevented  them  from  taking  a 
first  place  among  romancists,  and  whose  works  owed  their 
superior  accuracy  at  many  points  to  that  very  acquaintance  with 
legal  afiairs  which  in  the  case  of  other  men  turns  them  from 
imagination  to  bare  fact.  The  powers  that  for  a  while  slumbered 
in  Scott  may  lie  (in  some  measure),  though  "mute  inglorious,"  in 
m€uiy  of  your  subscribers  and  contributors.  The  object  of  this 
communication  is  to  rouse  those  latent  powers  to  effort  in  the 
interest  of  the  Review  and  its  readers.  As  example  is  said  to  be 
better  than  precept,  I  enclose  a  narrative  of  a  case  which  amused 
me  at  the  time  and  may  amuse  your  readers  now. 

I  remain,  &c.,  Law  Agent. 

Professional  Recollections. 

1.  Due  to  the  brogue. 

Nearly  twenty  years  ago  a  letter  was  handed  to  me  one 
morning  by  a  young  Irishman,  whom  it  introduced  as  a  client  in 
a  case  to  be  tried  m  the  Small  Debt  Court  on  that  day.  The 
writer  of  the  letter,  then  a  solicitor  in  Stirling,  was  an  old  fellow 
clerk  of  mine,  and,  being  hurried  when  writing,  he  said  the  bearer 
would  explain  his  own  case.  My  client  was  suing  for  a  few 
pounds,  being  the  price  of  several  boxes  of  eggs  which  he  had 
bought  and  paid  for  in  Glasgow  some  weeks  before,  and  which 
he  had  instructed  the  seller  to  forward  to  him  at  his  place  of 
business  in  the  country.  The  eggs  did  not  reach  him  till  they 
were  rotten,  and  he  had  taken  out  a  summons  for  repetition  of 
the  price.  I  never  learned  who  had  taken  out  the  summons  for 
the   pursuer,  but   he  was   too  illiterate  to  frame  the   account 
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himself.  I  don't  think  my  Stirling  friend  had  framed  it,  but  it 
was  not  open  to  objection  in  point  of  form. 

The  defender  turned  out  to  be  an  old  woman,  who  appeared 
without  an  agent.  She  denied  liability,  and  said  she  had  at  once 
sent  off  the  eggs  to  the  address  given  by  the  pursuer  and  taken 
down  from  his  own  lips  by  her  daughter,  who  was  her  assistant 
in  the  business  of  butter  and  egg  dealer.  Sheriff  Dickson,  who 
presided,  then  asked  me  to  prove  my  case.  I  had  only  one 
witness,  the  pursuer.  He  swore  that  he  had  bought  ihe  eggs 
and  paid  for  them,  and  he  produced  a  duly  stamped  receipt  by 
defender.  He  stated  that  he  had  bought  the  eggs  for  immediate 
re-sale,  and  had  told  defender  the  need  for  immediate  despatch 
of  the  boxes.  He  also  produced  a  railway  receipt  for  the 
carriage,  and  added  that  the  eggs  had  arrived  only  on  the  day 
on  which,  as  the  receipt  showed,  he  had  paid  the  freight.  As  the 
dates  showed  undue,  indeed,  gross  delay,  he  made  the  Sheriff 
undei"stand  that  he  thought  his  money  should  be  returned,  adding 
that  as  the  eggs  were  rotten  he  had  left  them  at  the  station,  and 
defender  would  find  them  there  if  she  wanted  them.  Pursuer 
was  then  asked  if  he  had  given  the  correct  address  to  defender, 
and  he  swore  that  he  had.  Asked  to  state  the  instructions  he 
had  given  about  the  forwarding,  he  replied  that  he  had  told 
defender  to  vsend  on  the  eggs  "  till-Avey."  The  Sheriff  asked  what 
that  meant,  but  my  client's  chief  difficulty  here  was  to  imagine 
what  could  be  his  lordship's  difficulty.  Pursuer  could  only  repeat, 
and  he  did  repeat,  that  he  told  defender  to  forward  the  eggs 
"  till-Avey."  The  Sheriff  asked  defender  to  state  how  she  had 
acted  on  these  instructions,  and  the  daughter  thereupon  wrote  a 
copy  of  the  address  she  had  put  on  the  boxes.     It  ran  thus — 

Mr.  Patrick  O'Brien, 

Butter  and  Egg  Merchant, 

TiLL-AVEY. 

Per  N.  B.  Railway. — Immediate. 

Being  asked  if  she  knew  Till- Avey ,  the  girl  said  "  No,"  and  that  she 
had  asked  O'Brien  to  spell  it  for  her,  but  that  he  could  not  She 
further  stated  that  she  spelled  it  as  he  had  pronounced  it,  and 
asked  him  if  she  had  spelled  it  correctly,  and  that  he  appi-oved 
of  the  spelling  and  went  away.  Pursuer  was  then  asked  if  the 
girl's  evidence  was  correct,  and  he  confirmed  it.  He  volunteered 
the  further  statement  that  the  railw^ay  officials  had  told  him  he 
ought  to  be  charged  more,  as  the  boxes  had  been  at  various  places 
looking  for  the  consignee,  and  had  at  last  come  there  by  way  of 
another  and  final  effort  to  find  him.  The  Sheriff  then  decided 
the  case  by  granting  absolvitor.  He  carefully  explained  to 
O'Brien  that  there  was  no  fault  on  the  part  of  the  defender, 
and  that  the  fault,  or  misfortune,  lay  with  the  pursuer  himself, 
who,  instead  of  asking  his  eggs  to  be  sent "  till- Avey,"  should  have 
ordered  them  "to  Alva,"  his  place  of  abode,  as  shewn  by  the 
account  attached  to  the  summons. 

I  am  sure  my  client  went  home  with  the  conviction  that  he 
had  not  obtained  justice ;  and  though  the  defender  did^  not  ask 
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for  expenses,  and  I  thought  the  case  one  in  which  a  fee  should 
not  be  charged,  my  client  was  not  very  thankful. 


3ty^ratere. 


The  Scottish  Poor  Laws:  Their  History,  Policy  and  Operation. 
By  Robert  Peel  Lamond,  member  of  the  Faculty  of  Procuratoi-s 
in  Glasgow.  New  edition,  revised  and  enlarged,  with  Appen- 
dices.    Glasgow  :  William  Hodge  &  Co.     1892.     (IGs.) 

The  reader's  first  impression  of  this  book  is  that  it  is  wonder- 
fully pleasant  reading.  We  fancy  this  can  be  said  of  few  law 
VK)oks,  and  of  all  subjects  the  Poor  Laws  probably  offer  the 
fewest  opportunities  for  the  display  of  literary  ability.  Yet 
Mr.  Lamond,  while  sticking  to  his  subject  with  remarkable 
fidelity,  and  resolutely  refusing  to  digress  where  digression  was 
most  tempting,  has  produced  a  book  which  evidently  is  written 
by  one  who  is  not  only  a  thorough  lawyer,  but  an  able  master  of 
English  style.  Carefully  arranged,  temperately  written,  well 
indexed,  the  work  before  us  takes  at  once  a  place  among  the 
most  useful  additions  to  the  legal  library  which  have  been  made  in 
recent  years.  It  is  not,  however,  merely  for  lawyers  Mr.  Lamond 
writes.  His  book  is  dedicated  to  the  Inspectors  of  the  Poor 
in  Scotland,  and  in  his  preface  the  author  states  that  his  chief 
aim  throughout  has  been  to  put  in  a  clear  and  connected  form 
before  the  officials  engaged  in  the  administration  of  the  Poor  Law 
in  Scotland  the  history  and  practical  aspects  of  the  laws  in  the 
working  out  of  which  they  are  so  intimately  concerned,  nor  is  it 
likely  his  public  will  be  limited  to  lawyers  and  inspectors  of  poor. 

It  is  twenty-one  years  ago  since  the  first  edition  of  Mr. 
Lamond's  book  appeared,  and  as  practically  it  has  been  re- 
written, we  may  regard  it  as  a  new  work.  The  author,  in  the 
first  place,  traces  the  history  of  poor  relief  in  Scotland  from  the 
earliest  times  to  that  critical  period  when  dissent  began  to  spread 
through  the  country,  and  consequently  the  church-door  collections, 
no  longer  contributed  to  by  the  many  seceders,  became  insuflBcient 
for  the  needs  of  the  parish  poor,  and  the  absenteeism  of  many 
landowners,  who  formerly  looked  after  the  welfare  of  their 
poorer  tenants  individually,  tended  to  increase  the  number  of 
the  pauper  classes.  The  Act  of  1845  was  intended  not  so  much 
to  aJter  as  to  supplement  existing  laws,  but  in  effect  it  meta- 
morphosed the  Poor  Law  in  Scotland.  Mr.  Lamond  treats 
successively  of  the  alteration  in  the  managing  bodies,  the 
creation  of  the  Board  of  Supervision,  the  introduction  of  an 
alternative  mode  of  assessment,  the  alteration  in  the  law  of 
settlement,  the  status  of  dissatisfied  paupers,  and  other  matters. 
He  then  considers  the  specific  charges  brought  against  the 
present  laws,  and,  as  regards  the  proposition  that  the  poor 
are  worse  off  under  the  new  system  than  the  old,  after  a  careful 
examination  of  the  matter,  he  comes  to  the  conclusion  that  the 
charge   is   not   proved.      Regarding    the   increased    number   of 
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paupers  and  the  increased  expense  of  their  maintenance,  he  has 
some  pertinent  figures,  and  his  knowledge  of  local  statistics 
enables  him  to  present  tables  which  are  of  a  very  suggestive 
character  as  bearing  on  his  line  of  argument.  His  remarks, 
however,  on  the  Marriage  Laws  of  Scotland  as  tending  to  ille- 
gitimacy will  probably  not  be  concurred  in  by  all  lawyers. 
Mr.  Lamond  also  argues  that  the  begetting  of  illegitimate 
children  should  be  made  an  oifence  punishable  by  fine  or 
imprisonment  (p.  98).  The  increase  in  the  number  of  lunatic 
paupers  is  a  serious  matter,  and  well  deserves  the  ample 
examination  which  is  given  to  the  subject  both  in  Cha^pter  V. 
and  Chapter  VII.  To  lawyers  the  suggestions  oifered  as  to 
alteration  upon  the  law  of  settlement  are  interesting.  Mr. 
Lamond,  for  example,  would  make  birth  the  only  settlement 
(p.  175),  thus  saving  litigation,  and  he  would  entrust  the  settle- 
ment of  such  questions  as  might  still  arise,  not  to  Sheriffs 
nor  to  the  Court  of  Session,  but  to  the  Board  of  Supervision 
(p.  184),  a  point  as  to  which  we  have  our  doubts;  he  would 
also  legalise  a  claim  against  Irish  parishes  for  the  maintenance 
of  Irish  paupers  in  this  country  as  an  alternative  to  the  removal 
of  the  paupers  (frequently  an  expensive  job)  to  Ireland.  The 
law  regulating  the  limit  of  liability  among  relatives  is  treated 
with  care,  and  the  author's  observations  thereon  should  prove 
useful.  In  conclusion,  Mr.  Lamond  finds  satisfactory  evidences 
of  the  growth  of  thrift,  and  discusses  with  elaboration  the  history 
of  State  pension  schemes,  and  Mr.  Chamberlain's  scheme  in 
particular,  which  he  pronounces  to  be  unsound  on  all  groimds, 
political,  social,  economical,  and  financial.  There  is. abundant 
food  for  discussion  in  Mr.  Lamond's  arguments  on  many  points, 
but  the  proper  place  for  such  discussion  would  not  be  this  notice. 
We  shall  be  satisfied  with  welcoming  the  author's  return  to 
literary  work,  and  with  congratulating  him  on  the  production 
of  a  work  which  will  be  serviceable  to  many  of  the  community 
in  a  department  where  sober  and  dispassionate  discussion  of 
grave  matters  affecting  the  welfare  of  many  thousands  must 
always  be  desired. 

The  VALUA'noN  of  Property  for  Rating  in  Scotland  :  A  Digest  of 
the  Decisions  relating  to  the  Valuation  of  Lands  and  Heritages. 
By  S.  B.  Armour,  M.A.,  Advocate,  Sheriff-Substitute  of  Caith- 
ness, Orkney  and  Zetland  at  Kirkwall.  Edinburgh :  Bell  & 
Bradfute.     London  :  Sweet  &  Maxwell.    1892.    (18s.) 

The  aim  of  this  book.  Sheriff  Armour  tells  us,  is  to  supply  a 
digest  of  the  various  statutes  and  cases  bearing  on  the  valuation 
of  property  for  rating,  and  it  may  be  admitted  that,  as  he  says, 
to  grope  one's  way  among  the  decisions  is  a  troublesome  task  to 
the  practising  lawyer,  and  much  more  to  assessors,  valuation 
committees,  and  others  engaged  in  the  actual  administration  of 
the  Lands  Valuation  Acts.  A  brief  introduction  tells  us  most 
that  probably  we  require  to  know  regarding  these  ancient 
mysteries,  the  Old  and  New  Extent  and  Valued  Rent,  but  as 
regards  the  latter  subject  there  is  nothing  throughout  the  book 
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to  show  that  the  author  has  heard  of  division  of  the  valued  rent, 
though  he  must  be  aware  that  this  antique  process  is  sometimes 
resorted  to,  and  is  to  be  discharged  by  the  Sheriff  under  the 
Local  Government  Act  of  1889  instead  of  by  the  Commissioners 
of  Supply  as  formerly,  nor  is  Valued  Rent  indexed  either  under 
"  V "  or  "  R"  Successive  chapters  treat  with  fulness  and  care 
the  purpose  and  scope  of  the  Valuation  Acts,  the  valuation  roll, 
the  assessor  and  his  duties,  the  areas  of  valuation,  appeals 
and  complaints,  &c.  In  Chapter  VL,  where  the  author  says, 
"There  is  no  general  principle  applicable  to  the  valuation  of 
"  unlet  deer  forests,  &c.,"  he  correctly  states  the  import  of  Lord 
Breadalbane's  case,  but  he  might  have  made  his  text  some- 
what clearer.  We  learn  from  Chapter  VIII.  that  the  wires 
of  a  telephone  company  have  been  held  to  be  rateable  in 
England,  but  that  as  yet  the  matter  has  not  been  taken 
up  by  the  assessors  in  Scotland.  In  Chapter  VIII.,  too, 
Sheriff  Armour  examines  with  great  care  the  import  of  the 
decisions  relative  to  tolls  and  trades'  profits;  he  remarks  that 
the  rules  as  to  the  rateability  of  market  tolls  are  better 
defined  in  England,  where  cases  have  been  more  numerous,  and 
thus  incidentally  confirms  what  has  long  been  a  growing  opinion 
among  lawyers  that  there  is  scarcely  a  subject  upon  which  our 
legal  writers  have  commented  which  might  not  have  been  eluci- 
dated and  illustrated  for  the  benefit  of  his  readers  by  the  author's 
knowledge  of  the  kindred  law  and  practice  of  England.  It  is 
not  the  least  merit  of  Sheriff  Armour's  laborious  volume  that  it 
displays  his  intimate  acquaintance  with  the  English  case-law  of 
his  intricate  subject  as  well  as  with  Rettie  s  reports.  He  has  also 
not  overlooked  the  valuable  judgments  given  from  time  to  time 
in  the  Sheriff  Court,  as  in  the  case  of  the  Lavarkahirx  County 
Council  V.  WishaH,  7  Sh.C.  Rep.  295.  "Annual  Value"  is 
treated  in  a  careful  manner  in  what  is  virtually  a  separate 
treatise  of  a  hundred  pages.  Sheriff  Armour  has  produced  a 
good  example  of  conscientious  work.  It  is  not  lively  reading, 
but  it  grapples  successfully  with  some  very  stiff  law. 


The  Law  of  Horses.     By  D.  Ross  Stewart,  M.A.,  LLB ,  Advocate. 
Edinburgh  :  William  fJreen  &  Sons.     1892.     (lOs.  6d.) 

The  author  of  this  excellent  treatise  explains  in  the  preface 
that  his  object  is  to  "  bring  within  a  volume  of  moderate  size 
"a  view  of  the  principles,  enactments,  and  cases  in  Scots  law 
"  tliat  relate  to  horses."  The  subject  is  necessarily  a  narrow  one, 
but  it  has  been  treated  so  exhaustively  and  so  comprehensively 
that  a  very  elaborate  work  is  the  result.  We  have  nothing  but 
praise  to  bestow  upon  it.  The  subject-matter  is  well  arranged  ; 
the  legal  principles  applicable  are  lucidly  and  carefully  ex- 
pounded ;  great  pains  have  been  taken  with  the  arrangement  of 
the  authorities,  and  it  would  be  diflicult  to  specify  a  branch  of 
our  law  in  any  way  connected  with  the  useful  quadruped 
concerned  that  is  not  thoroughly  treated  of.  The  general 
principles  of  the  contract  of  sale  are  first  dealt  with.     Then  we 
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learn  all  about  warranties,  the  considerable  body  of  legal 
doctrine  relating  to  unsoundness,  and  the  changes  effected  by 
the  Mercantile  Law  Amendment  Act.  The  important  principles 
relating  to  the  hiring  and  lending  of  horses  and  their  carriage 
by  land  and  sea  receive  attention,  and  the  various  questions  of 
compensation  for  injuries  likely  to  arise  through  the  use  of 
horses  form  a  considerable  part  of  the  treatise.  An  important 
feature  of  the  book  is  the  constant  reference  to  the  principles  of 
English  law  and  to  English  decisions,  and  the  distinctions 
between  the  two  systems  of  jurisprudence  are  very  clearly 
explained.  We  could  have  wished  that  fuller  advantage  had 
been  taken  of  the  Sheriff  Ck)urt  decisions  which  now  and  then 
illustrate  important  points  in  this  branch  of  law,  and  are 
undoubtedly  useful  in  practice.  Altogether  this  book  will  supply 
a  want  in  our  legal  literature,  and  we  have  no  hesitation  in 
commending  it  to  our  readers. 


At  Glasgow,  on  10th  July,  Mr.  W.  Veitch  Orr,  of  the  fii*m  of 
W.  V.  &  J.  R.  Orr,  writers.  Mr.  Orr,  who  was  fifty  years  of  age, 
belonged  to  a  Greenock  family,  and  served  his  apprenticeship  in 
a  Greenock  oflBce.  He  then  went  to  Glasgow  and  entered  the 
office  of  Messrs.  Gordon  Smith  &  Lucas.  He  became  acquainted 
with  Police  Court  work  as  clerk  to  Mr.  Gordon  Smith,  whom  he 
succeeded  as  police  assessor  nearly  seventeen  years  ago.  Mr. 
Orr  was  widely  known,  and  held  in  much  esteem  for  his  qualities 
of  geniality  and  warm-heartedness.  He  was  especially  sought 
after  in  musical  circles,  and  was  a  well-known  member  of  various 
musical  societies  in  Glasgow.  He  had  been  in  ill-health  for  a 
considerable  time  before  his  death.  He  leaves  a  widow  and  four 
children. 


Hotes  from  (gbinbitrg^. 

Parliament  House,  30th  July^  1892, 
It  need  hardly  be  said  that  the  general  election  of  1892  dis- 
located the  course  of  business  to  an  awkward  degree.  I  do  not 
recapitulate  the  gains  and  losses,  for  that,  which  is  a  purely 
political  affair,  can  have  no  place  in  so  colourless  things  as  these 
lettei-s  are  bound  to  be.  But  while  it  behoves  to  be  silent  on 
topics  so  delicate,  there  are  a  few^  facts  in  connection  therewith 
which  may  be  put  upon  record. 

At  no  time  in  the  history  of  the  Faculty  have  so  many 
of  its  members  partaken  in  the  thankless  turmoil  of  politics. 
It  is  surprising  that  it  should  be  so,  when  one  remembers 
their  political  bent.  You  see  it  stands  thus,  a  political 
thread  runs  through  the  woof  of  every  advocate's  life.     It  is 
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distinctive,  permeating,  recurrent,  like  a  refrain  or  quality  in 
music,  but  not  so  harmonious.  In  some  lives  it  forms  a  broad 
and  consistent  band  in  the  texture ;  in  others,  a  few  shreds  of 
thin  shifting  gossamer.  That  ifc  should  be  present  in  all  is  not 
wonderful,  since  no  calling  is  or  has  been  so  identified  with,  or 
effective  in,  the  exposition  or  solution  of  great  social  problems. 
There  seems  to  be  a  close,  as  there  is  a  traditional,  connection 
betwixt  the  esoteric  experiences  of  a  counsel  and  the  perplexities 
of  his  country.  This  connection  has  subsisted  in  its  palpable  or 
its  hidden  phases  since  the  days  of  Cicero,  and  more  recently 
since  the  younger  sons  of  the  Scotch  aristocracy  enjoyed  a 
monopoly  at  the  local  bar,  serving  themselves  or  their  families 
or  their  party  in  that  capacity- — sometimes  for  the  benefit  of  all 
or  each,  and  occasionally  for  the  glory  of  God — down  to  the 
present  time,  when  the  bar  is  wholesomely  leavened  by  a  not 
inconsiderable  strain  of  the  common  people  in  the  first  or  the 
fifth  or  the  intervening  generations. 

And  Parliament  House,  it  must  be  owned,  is  no  contemptible 
academy  for  the  mastery  of  political  science.  As  a  rule,  young 
men  now  go  there  familiar  with  the  traditions  of  a  profession 
closely  identified  with  our  history,  and  rather  better  prepared 
than  their  grandfathers  were  to  discuss,  as  they  do  with  sense 
and  boldness  from  day  to  day,  the  numerous  questions  of  foreign 
and  fiscal  policy  that  agitate  the  times.  Indeed,  this  has  been 
the  chief  occupation  of  the  superfluous  leisure  that  encumbers 
the  majority,  at  least  for  a  time.  Youth  itself  gives  zest  to  this 
intellectual  exercise.  The  young  advocate  enters  the  old  Hall 
when  life  is  full  of  wonder  and  enchantment,  of  dreams,  illusions, 
transports,  emotions.  He  has  ceased  to  be  a  block  of  hot  iron 
hammered  upon  in  the  class-room  or  academy.  He  is,  or  yearns 
to  be,  an  actor  or  producer.  Well  equipped  for  the  battle,  he 
bums  to  engage  in  it.  With  a  keen  and  fresh  mind,  steeped  in 
all  manner  of  theories,  the  substance  or  hoUowness  of  which  he 
has  now  to  find  out  in  the  multifarious  conflicts  of  life,  is  it 
wonderful  that,  with  zeal  bom  of  natural  preference,  he  should 
at  once  dash  into  the  dusty  arena  of  politics  ? 

The  political  existence  of  the  advocate  may  be  divided  into 
three  stages.  There  is,first  of  all,  the  callow  stage,  characteristically 
different  in  different  men,  according  to  the  nature  or  manner  of 
their  minds  and  the  measure  of  their  capacities.  There  is, 
secondly,  a  golden  interregnum  of  silence  coincident  with  maturity. 
Thirdly,  there  is  the  period  of  effective  political  influence 
acquired  contemporaneously  with  professional  weight,  when  a  tilt 
with  antagonists  of  equal  calibre  may  be  safely  tried  for  a  seat 
in  Parliament,  or  in  the  pursuit  of  place — in  this  being  actuated 
by  political  aflfinities  and  also  by  professional  exigencies  which 
must  be  obeyed.  Most  advocates  have  to  go  through  the  first 
stage.  All  of  them  experience  the  second — generally  about  the 
time  when  the  hopes  of  the  rosy  mom  have  sustained  their 
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first  blight ;  but  it  is  reserved  for  the  successful  few  to  main- 
tain the  honour  of  their  order  in  the  third.  These  three  stages 
have  been  well  known  and  well  marked  since  the  country  shook 
itself  down  to  its  emancipated  prerogatives  after  the  year 
1832. 

Then,  again,  for  fifty  years  the  junior  bar,  while  doing  the 
political  work  effeiring  to  the  first  stage,  has  ranged  itself  into  three 
distinctive  divisions.  The  first  may  be  likened  to  an  engineering 
corps — genuine  workers  who  go  forth  with  spade  and  mattock 
and  atto.ck  the  enemy's  entrenchments  in  the  slums  and  side 
streets  of  cities,  and  in  the  wards  of  towns,  and  the  hamlets  of 
rural  parishes — the  places,  in  short,  where  the  fate  of  governments 
is  cast.  Secondly,  there  is  the  limited  section  of  professional 
successes — hopeful,  busy  men,  who,  having  got  a  good  start 
in  business,  wisely  devote  their  days  and  nights  to  Stair 
and  case  law,  and  who  can  come  out  of  their  dens  only 
occasionally  at  the  bidding  of  the  local  whips  to  do  a  small 
share  in  a  not  uncongenial,  but  to  them  forbidden,  strife. 
Lastly,  there  is  the  class  of  drones  and  dandies — the  young 
gentlemen  of  adventitious  advantages  of  birth  and  family 
who  hang  on  to  the  skirts  of  patronage  ready  to  pick  up, 
as  they  very  often  do,  the  stray  crumbs  of  office  as  they  fall. 
It  is  to  the  first  section  that  a  party  owes  most  They  may  have 
a  personal  objective,  but  in  the  main  they  are  actuated  by  prin- 
ciple, by  sympathy,  and  by  the  love  of  political  science  for  its 
own  sake.  Patient,  disinterested  worms !  they  cannot  be  over- 
praised. Scores  of  them  annually  buiTOW  and  canvass,  cozen 
and  cajole,  flatter  and  spoil  the  master  of  the  situation,  the 
British  workman,  ungrudgingly  and  often  without  reward.  The 
past  year  or  two  have  been  years  of  toil  for  them.  Many  of 
them  have  worked  in  season  and  out  of  season.  How  many  of 
them,  since  1886,  have  aired  the  pinions  that  may  in  due  season 
bear  them  to  Westminster !  For  speaking  is  a  pleasurable 
part  of  their  political  duties.  Eloquently  they  do  it.  Some- 
times they  aim  too  high  and  miss  the  mark,  speaking  above  the 
level  of  the  audiences  to  whom  they  are  sent ;  but,  as  a  rule,  they 
fail  not  to  rouse  enthusiasm  and  sympathy.  All  the  same,  their 
really  effective  work  is  in  the  nanva^,  and  in  this  they  have  had 
sufficient  occupation  for  their  leisure.  They  have  had  their 
reward  in  the  consciousness  that  the  battle,  if  lost,  has  been  lost 
through  no  torpor  of  theirs;  if  won,  by  careful  organising  in 
which  they  have  borne  a  part. 

But  it  was  hardly  about  these  rank-and-file  lawyers  that  I 
meant  to  dpeak.  I  meant  rather  to  record  the  honourable  place 
which  the  members  of  the  bar  have  recently  taken  in  the  higher 
walks  of  politics. 

Few  men  at  our  bar  seek  to  wear  the  costly  encumbrance  of 
popular  suffrage.  What  has  been  said  by  Cockbum  and  others 
about  the  temporary  banishment  to  London  of  Lord  Advocates, 
undistinguished  for  social  or  literary  gifts  or  great  wealth  or 
certain  practice,  applies  more  forcibly  to  the  private  member, 
foolish  or  ambitious  or  disinterested  enough  to  covet  the  co^sti^ 
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and  least  satisfactory  of  popular  favours.  As  a  matter  of  fact, 
no  advocate  who  has  outlived  the  enthusiasm  of  youth,  to  whom 
politics  is  not  a  high  and  serious  study,  or  who  does  not  hope  to 
become  Lord  Advocate,  cares  a  brass  farthing  for  Parliament. 
There  are  80  or  90  English  lawyers  at  Westminster.  At  the 
present  moment  only  seven  men  from  Parliament  House  bear 
them  company.  This  number  is  above  the  average.  During  the 
last  half  century  it  has  stood  at  three,  consisting  of  the  chief  law 
officer — he  who  is  in  and  he  who  is  out — and  an  odd  adventurer 
like  the  late  Mr.  Roger  Montgomery,  member  for  North  Ayr- 
shire. Until  recently  it  was  not  expected  even  of  the  Solicitor- 
General  that  he  should  obtain  a  seat.  The  odd  man  has  often 
been  extremely  useful.  In  the  beginning  of  the  century  the 
odd  man  was  Kennedy  of  Dunure,  and  every  student  of  that 
troublous  time  knows  the  important  paiii  he  played,  if  not 
by  action,  at  least  by  private  influence  and  correspondence. 
Then,  in  the  middle  of  the  century,  in  the  days  of  James 
MoncreifF,  John  Inglis,  Adam  Black,  Edward  Colebrooke,  and 
W.  E.  Baxter,  there  was  the  great  Dunlop  of  Greenock,  he  who 
for  many  years  was  adviser  of  the  Free  Church,  and  helped  the 
law  affairs  of  his  day  with  many  measures  of  legal  reform.  I 
have  mentioned  Roger  Montgomery,  who  used  to  turn  up  in 
the  Hall  occasionally  to  do  some  little  bit  of  depute  work 
and  off  again  to  St.  Stephen  s  like  a  shot.  One  or  two  odd 
men  of  our  own  day  have  not  done  anything  to  attract  general 
attention.  It  has  therefore  been  reserved  for  the  present  Parlia- 
ment to  welcome  at  least  two  unofficial  lawyers  from  Parliament 
House,  who  may  reasonably  be  expected  to  cut  some  figure  in 
that  great  arena.  They  are  the  members  for  the  Border  Burghs 
and  the  Falkirk  Burghs. 

Mr.  Thomas  Shaw  is  a  native  of  Fife,  and  came  here  about 
1875  with  no  advantages  of  any  kind  save  a  reputation  for 
moral  philosophy.  That  reputation  has  steadily  increased.  Mr. 
Shaw  has  for  some  years  been  a  leading  light  among  the 
voluntaries.  Like  many  brethren  he  is  an  elder,  and  he  neither 
drinks  nor  swears.  He  is  an  entirely  serious  man,  and  from  the 
first  showed  himself  to  be  governed  by  a  single  earnest  purpose 
in  life.  It  redounds  to  his  credit  that,  whereas  17  years  ago 
he  was  a  stranger  and  an  Ishmael  among  us — as  every  uncon- 
nected aspirant  to  practice  who  is  likely  to  get  it  must  be — he 
has  now  a  first-class  business.  His  rise  is  due  to  himself  alone, 
and  his  position  is  not  a  whit  the  less  secure  that  he  himself  is 
the  sole  guardian  of  it.  His  success  at  the  polls  caused  a  good 
deal  of  interest.  I  quote  from  a  song  on  the  subject,  sung  to 
"  Lochinvar  " — 

Boldly  he  entered  the  lists  for  the  fight ; 

In  the  cnemy'a  camp  he  caused  quite  a  fright ; 

Till  out  spoke  their  captain,  "  We'll  take  his  dimensions — 

"  If  he  comes  courting  round  hero  we  must  ask  his  intentions. 
"  Oh  !  come  ye  in  peace,  say,  or  will  ye  withdraw  ?" 
"  Catch  a  weasel  iisleep  ! "  replied  'cute  Mr.  Shaw. 
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He  goes  in  for  free  fishing  in  rivers  and  rills, 

And  taxing  land  values,  and  access  to  hills  ; 

ile  will  vote  to  extinguish  the  Kirk's  dying  embers, 

And  last,  but  not  least,  for  the  payment  of  members. 
"  If  this  is  accomplished,  good-bye  to  the  law — 
"  You  may  bet  your  last  dollar !"  saith  young  Mr.  Shaw. 

Mr.  Shaw  can  afford  to  laugh  at  these  good-humoured  pasquils,  for 

He's  off  to  St.  Stephen's  to  make  Home  Rule  law —  • 

**  They'll  be  smart  men  that  follow  !"  quoth  young  Mr.  Shaw. 

And  there  isn*t  any  reason  in  the  world  why  he  should  not  be  as 
great  a  success  in  Parliament  as  in  Parliament  House,  and  rival 
the  ancient  Kennedy  and  the  mediaeval  Dunlop.  Perhaps,  how- 
ever, this  brilliant  fate  is  reserved  for  Mr.  Harry  Smith,  the 
member  for  Falkirk,  although  from  his  meteoric  appearances  in 
the  Edinburgh  Town  Council  there  is  reason  to  apprehend  that 
Mr.  Smith  may  be  diverted  from  the  serious  to  the  jocular  side 
of  politics.  It  will  certainly  be  an  interesting  epoch  in  psychology 
if  he  of  all  men  should  rescue  the  Scotch  character  from  the 
reproach  that  now  clings  to  it  of  being  blunt  and  unproductive 
in  the  matter  of  wit  and  humour. 

One  does  not  here  require  to  name  the  official  or  quasi- 
official  members  who  have  been  returned  out  of  Parliament 
House.  But  a  word  is  undoubtedly  due  to  the  unsuccessful 
candidates.  They  are  Mr.  C.  S.  Dickson  (Kilmarnock),  Mr,  Ure 
(West  Perth),  Mr.  W.  C.  Smith  (Dundee),  Mr.  C.  N.  Johnston 
(Paisley),  Mr.  Chisholm  (Kirkcaldy),  Mr.  B.  P.  Lee  (Aberdeen), 
and  Mr.  Monteith  Smith  (Bute).  I  am  safe  to  say  that  at  no 
period  in  the  history  of  the  bar  has  such  a  phalanx  gone  forth 
to  do  battle  for  their  party.  Some  of  them  are  quite  as  well 
pleased  that  they  did  not  succeed,  but  that  is  nothing  to  the 
point.  They  did  their  best,  and  in  no  case  was  that  best  con- 
temptible. But  why,  it  may  be  asked,  is  it  that,  since  there  are 
so  many  good  men  in  Parliament  House,  on  both  sides,  ready  to 
go  to  Parliament,  they  are  not  sent  in  preference  to  foreigners 
like  Birrell,  and  Asquith,  and  Haldane..  and  Wallace,  and  Paul  ? 
Shame  on  us  that  we  accommodate  our  politics  to  the  ambition 
and  convenience  of  Cockneys  ! 

One  other  election  matter  ought  to  be  mentioned,  and  it  is 
a  grievance.  The  poll-sheriffs  were  all  lawyers — ^generally, 
although  not  in  all  cases,  selected  by  the  returning  officers  either 
from  the  bar  or  from  the  law-a,genis  of  their  respective  sheriff- 
doms. These  gentlemen  were  paid  at  the  rate  of  three  guineas 
for  a  day  of  fifteen  hours !  This  is  the  fee  by  Act  of  Parliament. 
The  sooner  the  Act  is  altered  the  better,  because  competent, 
reliable  men,  accustomed  to  responsible  work,  will  not  be  got  at 
the  money,  and  it  is  surely  better  to  increase  the  fee  and  so 
o))tain  the  services  of  dependable  men  than  to  have  elections 
blundered  by  cheap  but  incompetent  officers. 

I  have  said  so  much  about  electioneering  that  little  space 
remains  to  me  for  law.  But,  in  truth,  I  know  not  what  of 
interest  there  is  in  the  legal  world  to  adveH  to.  The  two 
Divisions    are    practically    abreast    of    their  ^^^gyj^yvthe    Lonl 
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Ordinaries  have  been  kept  busy,  and  the  jury  trials,  taken  by 
the  Lord  President  and  the  Lord  Justice-Clerk,  lasted  a  week  ; 
thase  are  three  potent  facts  which  hardly  require  comment.  It 
may  only  be  mentioned  that,  contrary  to  the  results  of  the  last 
two  years,  the  pursuers  have  had  the  best  of  it,  and  that  the 
verdicts  obtained  will  probably  encourage  this  kind  of  litigation 
at  least  for  a  time. 

Last  month,  when  praising  the  literary  activity  of  the  present 
generation   of  juniors — by  literary  activity  I  here  mean  law- 
bookmaking — I   referred  very  briefly  to   Mr.  Glegg's  work  on 
Separation.     I  am  now  to  enlarge  on  some  of  its  Features.     It 
is   undoubtedly  a   notable  book,  the   fruit   of  years,  of  pains- 
taking and   research,   and   of  a  mind    imbued   with   accurate 
conceptions  of  principles  governing  this  large  branch  of  the  law. 
Fi-om  the  tenor  of  the  book  and  from  the  number  and  character 
of  the  cases  cited,  it  is  clear  that  the  author  has  not  been  content 
with  stereotyped  or  insular  definitions  of,  or  notions  regarding, 
those  principles,  but  has  made  laborious  excursions  into  the  juris- 
prudence of  other  systems — ^notably  that  of  America — in  order  to 
throw  light  upon  the  theories,  ethical  or  others,  on  which  they 
are  based.     In  tracing  their  evolution  and  history,  with  a  manly 
independence   of  judgment,   he  discriminates   betwixt   what   is 
sound  and  what  is  mistaken  doctrine.    He  uses  the  name  Repara- 
tion as  synonymous  with  Damages  in  some  of  the  other  works. 
These   terms  are,  in   truth,  convertible  as  descriptions  of   that 
which  is  due  for  loss  or  injury  sustained  by  one  person  through 
the  fault  of  another.     The  theory  generally  on  which  Mr.  Glegg 
proceeds  is  that  every  illegal,  unwarrantable,  or  malicious  act  or 
omission  by  which  another  is  injured  in  feelings,  person,  or  estate 
grounds  a  claim  for  reparation.     This  view  necessarily  involves 
a  scheme  of  duties,  and  he  expounds  every  wrong  as  a  breach  of 
duty.     This  is   a   distinctly  intelligible  arrangement  from  the 
point  of  view  of  pure  principle ;   and  I  may  at  once  say,  some- 
what paradoxically   perhaps,  that   those  who  have  not  a  fair 
understanding  of   the  law  will  not  derive  the  same  assistance 
from  the  book  as  those  who  have.     The  arrangement  mentioned 
to  some  extent  characterises  Addison  s  Torts,  but  if  you  compare 
Addison  with  Glegg  you  will  find  that  Addison  jumps  about  in  a 
fitful,  provoking  way  from  breach  of  duty  to  injury  to  rights, 
whereas    Glegg    sticks    to    the    breach.        Then    he     pursues 
this     method     further    by    classifying     the    circumstances    in 
which   the   breach    arises,   expounding   what    in   each   case   i.s 
evidence   of  malice,   or  of   negligence,   or   of   fault.      A   clear 
distinction    is    then    made    between    breach    of    duty    arising 
from  contract  and  breach  of  duty  arising  in  connection  with 
conti-act — a  duty  which  may  be  called  a  common  law  and  not  a 
contract  duty  (pp.  5-8, 193, 161,  456,  322,  &c.)    Other  outstanding 
features  of  the  book  are  its  explanation  of  doctrines  of  con- 
tributory negligence  (p.  41),  collaborateur,  and  joint  and  several 
liability  (p.  9.)     It  will  at  once  be  apparent  that  these  subjects 
involve,  as  they  receive,  exhaustive  treatment  of  the  relations  of 
employer  and  employed,  whether  as  master  and  servant  or  agent 
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and  client.  The  author's  style  is  clear,  and  for  the  most  part 
accurate.  Throughout  it  is  lawyer-like.  He  never  falls  into  the 
faults  especially  of  interjectional  comment  and  occasional  eccen- 
tricity which  characterise  some  of  our  best  writers.  I  have 
checked  some  of  his  case  readings  and  find  them  accurate  and  fair. 
Mr.  Glegg  has  aimed  at  making  the  book  a  strictly  practical  and 
modern  work,  and  therefore,  with  some  courage,  he  discaixls  what 
may  be  called  antiquarian  case-law.  This  is  especially  noticeable 
in  his  chapters  on  slander  and  convicium,  betwixt  which  he  is 
pai-ticularly  careful  in  distinguishing  (p.  102);  and  I  rather  think 
the  working  part  of  the  profession  will  thank  him  for  ignoring 
what  may  once  have  been  authority,  but  what  cannot  now  be  of 
the  slightest  use  in  helping  to  rehabilitate  character  or  to  exact 
reparation  from  a  slanderer.  Of  course,  in  a  passing  pai'agraph 
it  is  in  vain  to  attempt  a  long  criticism,  and  I  have  therefore 
confined  my  remarks  to  the  salient  features  of  a  generally 
praiseworthy  contribution  to  our  litei'ature.  I  imagine  its 
woi-th,  in  the  minutiae  of  which  it  is  composed,  will  be  apparent 
to  the  large  body  of  practitioners  to  whom  it  is  indispensable; 
and  I  feel  sure  they  will  not  withhold  their  suppoii  or  commenda- 
tion either  from  the  author,  who  has  spent  so  much  labour  and 
devoted  so  much  learning  to  such  good  purpose,  or  from  the 
publisher  (Green)  who  has  put  the  book  out  in  such  excellent 
form. 

itot^s  from  bonbon. 

The  Templb,  30th  July,  1892, 
If  last  month  was  a  period  of  actual  changes  and  transferences 
upon  the  bench,  with  new  appointments  thereto,  this  has  been 
one  of  speculations,  rumours,  and  prophecies  upon  the  events 
which  are  lo<:)ming  in  the  near  future,  when  Lord  Salisbury  has 
given  place  to  Mr.  Gladstone  as  the  dispenser  of  legal  patronage. 
The  general  election  that  has  just  taken  place  is  expected  to 
leave  its  mark  very  decisively  upon  the  personnel  of  our  Courts. 
Conservative  judges  and  Liberal  judges  holding  great  ofiices 
have  been  sitting  awaiting,  like  the  tares  and  the  wheat  of  the 
parable,  the  arrival  of  the  great  harvest,  when  they  might  bo 
gathered  in  at  the  most  convenient  moment  for  the  husbandmen, 
the  Marquis  and  the  Great  Commoner.  If  this  form  of  expression 
seems  invidious,  I  hasten  to  say  that  the  association  of  Conserva- 
tive and  tires  and  Liberals  and  wheat  is  altogether  without 
malicious  intention,  and  I  would  quite  as  readily  use  the  reversed 
figure.  It  would  be  easy  to  think  of  cases  where,  if  it  were 
taken  seriously,  it  would  be  only  justice  that  it  should  be 
reversed. 

Some  of  these  rumoured  changes  are  rather  of  a  suiprising 
kind.  Thus  we  are  told  that  Lord  Herschell,  instead  of  going 
back  to  the  woolsack,  will  take  the  place  of  Lord  Coleridge  as 
the  head  of  the  Queen's  Bench  Division,  and  that  Loixi  Coleridge 
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is  to  find  himself  presiding  over  the  Peers.  This  is  quite  a  happy 
thought.  One  can  never  help  feeling  that  Lord  Coleridge  is 
always  bored  to  death  with  the  ordinary  duties  of  a  judge,  and 
probably  would  be  with  most  others  that  would  demand  great 
labour  and  could  not  be  discharged  in  an  attitude  of  pose  and  in 
polished  sentences.  But  he  would  make  an  ideal  Chancellor  in 
several  ways — chiefly  ornamental.  For  the  short  time  that  this 
Parliament  is  likely  to  last,  and  considering  the  nature  of  the 
business  with  which  it  is  likely  to  be  occupied  during  its  con- 
tinuance, there  will  not  be  much  opportunity  for  a  Lord 
Chancellor,  however  full  of  reforming  zeal  he  might  be,  to 
introduce  many  legal  measures.  Lord  Coleridge  would  not 
lament  about  that,  and  he  would  find  sufficient  stimulus  in  the 
publicity  of  his  new  office,  both  on  its  legislative  and  its  judicial 
side,  to  perform  its  duties  admirably.  His  party  spirit  and  his 
special  ties  to  Mr.  Gladstone  would  secure  him  for  the  one,  and 
his  amour  projpre  when  sitting  amongst  his  legal  colleagues 
would  secure  him  for  the  other.  Amidst  all  the  dissatisfaction 
that  has  prevailed  about  Lord  Coleridge's  management  of  the 
Queen's  Bench  Division,  no  one  has  ever  put  the  blame  upon  any 
want  of  intellect;  it  has  always  been  upon  want  of  interest. 
The  feeling  is  expressed  by  the  La^v  Times,  in  speaking,  not  of 
the  Chancellorship,  but  the  retirement  of  his  lordship  and  Lord 
Herschell's  Chief -Justiceship,  when  it  says,  "  This  is  too  good  to 
"  be  true.  The  inefficient  irregularity  of  that  conglomeration  of 
"journeymen  judges,  the  Queen's  Bench  Division,  would  soon  be 
"got  rid  of,  and  the  Courts  reduced  to  an  orderly  system.  A 
"  strong  young  head  would  render  95  of  the  101  almost  forgotten 
"  resolutions  unnecessary."  [I  need  not  remind  my  readers  what 
the  reference  to  the  101  resolutions  means.]  The  rumour  as  to 
the  appointment  of  Lord  Herschell  to  the  Chief -Justiceship  is 
probably  founded  upon  this  expectancy,  that  he  in  that  position 
would  confer  upon  the  Courts  the  greatest  boon  they  could  have 
just  now,  when  not  much  is  hoped  for  from  legislative  changes — 
the  boon,  namely,  of  an  active,  energetic,  controlling  personality 
at  their  head. 

The  removal  of  Lord  Coleridge  to  the  woolsack  is  probably 
suggested  by  the  feeling  that  his  lordship  is  not  at  all  likely  to 
retire  without  its  being  made  worth  his  doing  so.  and  he  has  only 
the  Chancellorship  above  him.  He  is  not  likely,  for  instance,  to 
retire  merely  for  the  love  of  the  beaux  yeiix  of  Sir  Charles 
Russell,  who  has  also  been  spoken  of  as  the  coming  Chief -Justice. 
What  will  be  done  with  Sir  Charles  is  a  question  which 
neither  lawyers  nor  politicians  find  easy  to  answer.  Most  of  us 
find  it  easier  to  think  of  Sir  Charles  in  the  Government  than 
upon  the  Bench.  Yet,  not  being  a  rich  man,  we  can  sympa- 
thetically consider  his  natural  hesitation  at  giving  up  his 
splendid  practice  if  he  took  a  political  office  other  than  that  of 
the  Attorney  Generalship.  Moreover,  there  is  a  feeling  that  the 
experiment  will  be  tried  in  the  new  Government  of  law  officers 
who  shall  wholly,  or  in  great  part,  give  up  their  ordinary  private 
practice.     Sir  Horace  Davey,  who,  It  is  sHi^^i^jg^  "y^(g3[5^[^  a 
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"lawyer  iis  he  is  unfortunate  as  a  politician,"  if  not  Lord 
Chancellor,  would  almost  surely,  in  spite  of  his  non-election 
hitherto,  obtain  a  seat,  and  with  it  one  of  the  legal  oflSces,  and 
rumour  has  it  that  he  has  expressed  his  willingness  to  hold  it 
upon  the  terms  of  giving  up  all  his  private  practice  except 
before  the  Lords  and  the  i?rivy  Council.  Such  a  self-denying 
ordinance  is  in  his  case  much  easier  than  it  would  be  for  Sir 
Charles,  who,  from  the  nature  of  his  practice,  could  not  limit 
himself  as  Sir  Horace  may  well  do.  Li  like  manner,  if 
Mr.  Rigby,  Q.C.,  were  to  become  one  of  the  law  officers,  as  he  k 
almost  sure  to  be  if  Sir  Charles  did  not  hold  the  Attorneyship, 
he  could  follow  the  example  of  his  rival  without  serious 
inconvenience  or  loss.  There  is  the  obstacle  of  Sir  Charles* 
religion  against  his  attaining  the  Chancellorship  in  England; 
and  the  Chancellorship  of  Ireland  would  hardly  be  sufficient 
reward  for  his  position  and  the  services  he  has  rendered.  If  he 
went  to  the  presidency  of  the  Queen's  Bench  now,  he  would 
have  at  least  a  security  against  being  shelved,  which,  eminent  as 
he  is,  is  a  risk  he  must  incur  if  the  office  is  given  to  any  one  else. 
It  is  thought  that  the  present  Government  will  not  have  left 
office  before  the  retirement  of  Lord  Esher  takes  place  from  the 
office  of  Master  of  the  Rolls,  and  that  this  retirement  will  be 
followed  by  the  appointment  of  Sir  Richard  Webster.  Thus,  of 
the  only  three  great  offices  which  possess  attraction  for  distin- 
guished advocates  of  the  very  first  rank,  only  one  seems  actually 
within  the  power  of  Sir  Charles  to  count  upon. 

Sir  Richard  Webster  seems  intended  by  nature  for  this 
post,  and  everyone  would  accept  his  appointment  with  perfect 
satisfaction.  But  what  will  be  done  with  his  eager,  pushing, 
ambitious  colleague,  the  Solicitor — Sir  Edward  ?  Nothing  but 
what  is  big  will  satisfy  the  clever  little  man's  large  ambitious. 
No  judicial  office  vacant,  or  likely  to  become  so  within  a  reason- 
able distance  of  time,  could  tempt  him  from  the  bar  or  from 
Parliament.  He  believes,  indeed,  in  a  binary  star,  at  once  presiding 
over  his  own  destinies  and  those  of  the  Conservative  party.  After 
certain  revolutions  of  that  compound  celestial  body  will  arrive  a 
crisis  in  their  history  when  the  two  become  one.  Then  will  come 
the  time,  "  whoe'er  shall  live  to  see't,"  when  Sir  Edward  shall 
exclaim,  "  The  Conservative  party — c'eat  tnoiy  For  what  did 
Lord  Beaconsfield  live  but  to  encourage  Sir  Edward  ?  And  if 
Lord  Cairns  almost  became  its  leader,  who  would  say  that  Sir 
Edward  could  not  succeed  where  Lord  Cairns  failed  ?  Lord 
Cairns  never  published  a  volume  of  political  speeches.  That 
showed  he  did  not  take  himself  so  seriously  as  Sir  Edward,  who 
has.  You  may  buy  them  if  you  like,  and  put  them  by  the  side 
of  Burke's,  or  Bright's,  or  the  Midlothian  and  the  Randolphian 
speeches.  They  are  quite  as  good — on  the  outside.  Some  of  us 
have  read  more  or  less  of  Cicero's  forensic  speeches.  Sir  Edward 
has  secured  that  the  coming  generations  shall  have  equal 
opportunities  of  studying  the  forensic  oratory  of  the  Victorian 
age  by  publishing  some  of  his  own — and  Cicero  was  counsel  and 
saved  his  country  !  Digitized  by  Google 
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The  profession-  may  be  forgiven  for  feeling  a  good  deal  of 
pride  in  the  number  of  legal  members  returned  to  the  new  House 
of  Commons.  There  are  seventy-five  altogether,  reckoning 
barristers  and  solicitors,  and  of  these  thirty-two  are  Queens 
Counsel.  A  solicitor,  Mr.  H.  H.  Fowler,  is  expected  to  attain 
Cabinet  rank  in  the  new  ministry,  and  that  is  an  event  un- 
precedented in  the  ranks  of  the  "lower  branch"  of  the  profession. 
That  one  of  every  nine  members  in  the  House  should  be  a 
lawyer  is  a  striking  proof  at  once  of  the  influence  of  the  law  in 
society  and  the  confidence  which  the  public  feels  in  its  members. 
Character  and  intellect  alone  are  the  source  of  this  influence. 
Neither  wealth  nor  any  peculiar  position  such  as  the  landed 
magnates  or  those  of  commerce  possess  contribute  to  it  in  any 
appreciable  degree.  In  spite  of  the  sinister  prejudices  which 
have  become  fixed  in  our  proverbial  philosophy  against  the 
supposed  self-interest  and  professional  interest  animating  lawyers 
in  seeking  entrance  into  or  continuance  in  public  life,  the  con- 
stituencies return  them  in  larger  proportion  than  the  meml)ers  of 
any  other  class.  They  don*t  worry  them  about  law  reform,  and 
they  are  proud  if  their  legal  members  obtain  professional 
honours  above  the  average;  they  trust  them  and  admire  them  with 
an  admiration  which  the  people  always  feels  for  gladiatorship  of 
any  kind,  and  not  least  for  the  intellectual.  You  shall  have  your 
clever  lawyer  sitting  twice  for  no  constituency,  and  yet  chosen 
inevitably  by  some  constituency,  whenever  he  appears  and  sits 
down  with  his  carpet  bag  to  besiege  it.  You  know  Mr.  Waddy, 
Q.C.  He  sat  for  a  division  of  Edinburgh  ;  and  what  he  has  not 
sat  for  is  not  worth  mentioning.  As  a  Parliamentary  represen- 
tative he  has  always  been  attractive  for  a  time,  and  yet  somehow 
his  cleverness,  his  combativeness,  and  his  rhetoric  have  always 
failed  to  secure  him  a  solid  position.  His  career  at  the  bar 
has  had  the  same  history.  Years  ago  his  friends  would  have 
prophesied  confidently  of  his  future  eminence,  and  thought  of 
the  woolsack.  Now  he  has  become  an  unfulfilled  prophecy. 
What  can  be  done  with  Mr.  Waddy  ?  Whatever  one  thinks  of 
seems  either  too  small  or  too  great  for  hira.  He  is  a  curious 
piece  of  psychology.  One  begins  with  admiration  and  ends  with 
distrust  of  him,  for  some  reason  which  it  would  not  be  easy  to 
explain.  Poor  Samuel  Danks  Waddy,  your  career  seems  now 
powr  Hre;  and  one  sighs  in  thinking  of  it.  Can  Mr.  Gladstone 
do  nothing  ?  will  he  not  do  something  for  you  ? 

This  mention  of  Mr.  Waddy  reminds  me  that  he  once  wrote 
a  letter  giving  a  certificate  for  piety,  in  his  character  of  a 
Wesleyan  expert,  and  making  a  protest,  as  a  man  of  wit  and  a 
humorist,  which  quality  need  not  be  denied  him,  against  a 
charge  of  dulness  in  behalf  of  Mr.  Gainsford  Bruce,  now  Mr. 
Justice  Bruce,  the  latest  made  of  the  judges.  Mr.  Waddy  or 
someone  else  ought  now  to  write  a  defence  of  Lord  Halsbury  in 
his  appointment  of  Mr.  Bruce  as  judge — he  has  had  plenty  of 
assailants — ^and  yet  not  so  much  for  the  appointment  itself  Jis 
for  the  manner  of  it.  The  non -appointment  of  a  new  judge  for 
a  month  in  order  to  at  once  reward  a  ^^l^^wer .  and^^g^^l^^^ 
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seat  for  a  defeated  politician  has  been  severely  criticised.  And 
yet,  after  all,  Mr.  Ritchie,  for  whom  it  was  intended,  is  not  to  sit 
for  Mr  Bruce's  constituency  of  Holborn.  It  is  said  that  this 
constituency,  which  is  largely  a  legal  one,  insisted  upon  having  a 
legal  candidate,  and  accordingly  Sir  Charles  Hall,  the  Recorder, 
has  been  chosen. 

As  to  Mr.  Bruce  himself,  who,  I  daresay  you  know,  is  a 
graduate  of  your  University,  he  is  thought  likely  to  be  a  satis- 
factory judge,  though  his  practice  has  not  been  a  large  one,  and 
he  is  of  no  special  reputation.  He  is,  however,  or  was,  Chancellor 
of  the  County  Palatine  of  Durham  and  the  Recorder  of  Bradford, 
the  first  an  office  worth  £300  and  the  latter  worth  £200  a  year. 
Mr.  Bruce  has  had  distinguished  predecessors  in  the  Chancellor- 
ship, but  for  many  years  the  Court  has  been  little  more  than  an 
interesting  relic  of  a  state  of  society  which  has  passed  away. 

At  last  it  is  said  that  Sir  William  Charley,  the  Common 
Serjeant,  has  been  prevailed  upon  to  resign.  The  office  is  wanted 
for  a  Government  supporter  no  doubt.  In  this  case  Mr.  Forrest 
Fulton  is  said  to  be  the  intended  appointee.  This  is  one  of  the 
interesting  general  election  results.  There  may  be  cries  of 
'•  another  job,"  but  this  time,  at  least,  Lord  Halsbury  ought  to 
have  some  credit  for  getting  a  vacancy  and  he  could  not  make 
a  worse  appointment. 


Edinburgh. — Messrs.  John  Harvey,  B.A.  Oxon.,  LTj.B.  GIa.s.;  George 
Cimniiighxni,  B.A.  Oxen.  ;  Edward  B.  Nicolson,  B.A.  Oxen.  ;  and  James 
L.  Greig,  B.A.  Cantab.,  have  been  admitted  members  of  the  Faculty  of 
Advocates. 

Mr.  Alexander  Barney  Kinnison  has  been  admitted  a  member  of  the 
Society  of  Solicitors  in  the  Supreme  Courts. 

Mr.  Walter  Archer  has  been  appointed  inspector  of  the  salmon 
fisheries  of  Scotland,  in  room  of  Mr.  Archibald  Young,  advocate,  retiroil. 

Glasgow. — Messrs.  Holmes,  Mactavish,  <fe  Fullcrton  have  assumed 
Mr.  Frederick  Gordon  Mackillop,  M.A.,  LL.B.,  Glasgow,  as  a  partner. 
The  business  will  be  carried  on  in  Johnstone  and  Glasgow  under  the 
same  firm- name  as  formerly. 

Mr.  Thomas  Brunton,  solicitor  to  the  Glasgow  and  South-Western 
Railway  Company,  has  been  appointed  general  manager  and  interim 
secretary  in  the  place  of  Mr.  Morton,  decejised. 

AnBRDBKN. — Mr.  Charles  Ruxton,  advocate^  has  been  appointed  to  the 
newly-instituted  Lectureship  on  Conveyancing  in  Abcideon  University. 

Kirkwall. — Mr.  Duncan  J.  Robertson,  of  Kirkwall,  has  been 
appointed  Shcrifl-Clcrk  and  C'lcrk  of  tlie  Peace  for  the  county  of 
Orkney,  in  the  place  of  the  late  Mr.  A.  J.  Gold. 

Law  Agents'  Examinations. — At  the  (|uarterly  examinations  held  in 
Edinburgh  on  the  19th,  20th,  and  21st  July,  of  80  who  presented  them- 
selves for  an  apprentices'  entrance  examination,  59  were  found  qualified  ; 
of  71  who  presented  themselves  for  an  examination  in  general  knowledge, 
.3.3  were  found  qualified  ;  and  of  .58  wlio  presented  themselves  for  an 
examination  in  law,  .34  were  found  qualified.  Digitized  by  CjOOQIc 
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THE  REPORT  OF  THE  ENGLISH  JUDGES. 
In  an  article  of  this  Review,  which  appeared  at  the  time  when  it 
became  known  that  the  English  judges  were  at  length  intending 
to  make  use  of  the  long-neglected  powers  and  duties  given  and 
imposed  upon  them  by  the  Judicature  Acts  of  reviewing  and 
reporting  as  to  the  administration  of  these  Acts,  the  circumstances 
which  had  forced  the  judges  into  action  were  explained  in  con- 
siderable detail.  Other  opportunities  have  also  arisen  during 
the  course  of  the  CounciFs  sittings  for  referring  to  this  matter 
in  another  part  of  the  Review.  Moreover,  the  subject  is  so 
much  more  than  merely  professional  that  the  leader  writer  of  the 
lay  newspaper  and  the  "  London  correspondent"  have  thoroughly 
informed  its  readers,  litigants  in  posae,  of  the  history  of  an  event 
so  important  to  their  interests.  We  propose,  therefore,  now  to 
do  no  more  than  to  consider  the  report  as  it  has  left  the  hands  of 
the  judges,  with  all  its  imperfections  on  its  head.  That  it  has 
not  given  us  a  scheme  for  a  thorough  reform  and  reorganisation 
of  our  judicial  system,  metropolitan  and  provincial,  was  to  be 
expected  from  the  character  of  the  body  making  the  enquiry  and 
from  the  limited  field  to  which  it  was  restricted.  Within  the 
area  covered  by  the  practice  and  procedure  of  the  High  Court 
and  the  activities  of  its  judges  a  very  complete  survey  has  been 
made,  and  the  old  guide  books  will  be  found  to  have  become  in 
great  measure  obsolete.  Only  in  one  particular  do  the  judges 
wander  beyond  the  boundaries  of  the  "  White  Book,"  as  the  best 
known  book  of  the  annual  practice  is  called.  This  is  the  case  of 
the  much  discussed  subject  of  the  Court  of  Criminal  Appeal,  and 
possibly  they  have  given  the  necessary  impulse  to  legislation 
which  has  been  in  a  statical  condition  merely  for  a  considerable 
time.  Probably,  also,  the  form  of  it  will  be  that  determined  by 
the  recommendations  contained  in  the  report.     What  these  are 
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will  be  mentioned  further  on ;  but,  in  recognising  the  value  of 
the  contribution  thus  made  by  the  judges  to  a  legal  reform  out- 
side the  purview  of  the  "  White  Book,"  the  question  suggests 
itself  whether,  in  reviewing,  as  will  have  to  be  done,  the  whole 
system  of  administration  of  justice,  the  Council  of  Judges  might 
not  render  equally  valuable  services.  There  was  a  good  deal  of 
doubt,  when  Lord  Halsbury  and  Lord  Coleridge  summoned 
them  to  perform  the  functions  specially  imposed  upon  them 
by  law,  whether,  after  all,  they  were  a  suflSciently  detached  and 
unprejudiced  body  even  to  attack  the  abuses  flourishing  in  their 
own  Courts.  If  this  has  happily  been  found  to  be  too  little  just 
an  opinion,  and  that  in  fact  they  have  made,  or  will  make,  altera- 
tions in  practice  and  procedure  by  rules  of  a  drastic  character, 
and  have  suggested  others  to  the  consideration  of  the  Legislature, 
there  are  yet  suflScient  indications  in  the  report  that  as  root  and 
branch  reformers,  or  reporters  upon  reform,  they  would  not  reach 
the  height  of  the  great  argument.  Their  mode  of  dealing  with 
the  circuit  system  would  alone  show  this*  They  severely  let 
alone  tlie  question  of  the  relations  of  the  High  Court  and  the 
County  Courts,  and  do  not  even  favour  the  idea  of  decentralisa- 
tion to  the  extent  of  establishing  sittings  of  the  High  Court  at 
certain  special  centres  like  Liverpool  and  Manchester.  Strictly 
speaking,  the  County  Courts  may  be  considered  outside  the  scope 
of  the  enquiry,  but  they  so  closely  touch  upon  it  that  the  avoid- 
ance of  any  mention  of  their  possibilities  of  extended  usefulness, 
and  rivalry  with  Civil  Circuit  Courts,  could  cmly  have  happened 
where  the  enquiring  body  were  influenced  by  their  personal 
predilections,  and  the  fact  of  their  position,  against  considering 
alterations  in  this  direction.  The  report  shows  that  they  have 
reached  the  limit  of  their  usefulness  in  investigations  upon  legal 
reform.  Apart  from  the  inevitable  bias  which  they  would  carry 
with  them,  the  matter  itself  is  one  for  statesmen  rather  than  for 
lawyers  or  judges.  Upon  this  particular  occasion  they  have  had 
a  severe  enough  task  laid  upon  them ;  but  it  was  strictly  on  the 
lines  of  their  proper  duty,  and  need  not  have  been  so  heavy  if 
they  had  not  allowed  so  many  years  to  pass  without  performing 
it.  We  may  expect  them  now,  at  anyrate,  to  be  alive  to  the  value 
of  supervision,  in  the  future,  over  the  compound  of  old  and  new 
rules  which  will  result  from  their  report.  And  here  it  may  be 
mentioned  that  even  the  alterations  proposed  which  do  not  require 
legislation  will  not  come  into  operation  earlier  than  Easter  of 
1893.  It  is  doubtful  whether  the  proposals  as  to  the  circuits 
require  legislation,  or  can  be  eflected  by  Order  in  Council  Those 
as  to  the  Court  of  Criminal  Appeal  evidently  will  do  so.  What 
chance  of  their  getting  upon  the  statute  book  must  be  left  for 
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Mr.  Glcwlstone  to  settle  with  Mr.  T.  Healy  and  Mr.  Redmond. 
The  resolutions  relating  to  the  other  matters  dealt  with  in  the 
one  hundred  resolutions  would  not  require  legislation,  except  in 
one  or  two  instances  where  changes  are  advised  in  administration 
actions  (which  correspond  to  the  action  of  multiplepoinding  as  to 
successions  in  Scotland).  These  are  of  almost  no  importance  to 
the  general  scheme,  and  there  will  be  no  necessity  for  mentioning 
them  specifically.  Nor  even  would  it  be  of  much  interest — pro- 
bably even  not  intelligible — to  do  more  than  mention  others  of 
the  forty  resolutions  relating  to  the  Chancery  Division  concerned 
with  the  intricate  question  of  the  administrative  staff,  and  the 
relations  of  the  various  oflBces  of  chief  clerks,  registrars,  and 
taxing  masters,  to  each  other  and  the  judges.  They  are  not  new, 
but  simply  a  recommendation  of  the  report  of  certain  judges  and 
lawyers  made  to  Parliament  in  1885,  which,  so  far  as  relates  to 
these  matters,  has  not  yet  been  acted  upon.  The  criticisms  raised 
against  them  by  the  profession  are  again  being  heard,  and  it 
remains  to  be  seen  whether  they  will  still  be  successful  in 
opposition  to  the  opinion  of  the  whole  body  of  the  judges.  As 
to  the  remainder  of  the  forty  Chancery  Division  resolutions,  with 
the  exception  of  one,  they  relate  to  matters  of  practice  arising  out 
of  the  assignment  of  special  kinds  of  actions  to  that  division. 
They  form  a  most  useful  body  of  suggestions  for  avoiding  delay 
and  expense,  but  do  not  lend  themselves  to  broad  treatment  here, 
and  we  pass  them  by ;  especially  since  certain  of  them  are  con- 
tained in  principle  under  the  resolutions  relating  to  the  Queen's 
Bench  Division,  which  we  shall  set  out  more  fully.  The  excep- 
tion just  mentioned  is  the  resolution  that  an  additional  judge, 
permanently  attached  to  the  Chancery  Division,  is  necessary  for 
the  disposal  of  the  witness  list.  The  view  is  that  there  ought  to 
be  six  judges  in  this  division,  two  of  them  to  be  always  available 
for  trying  jury  actions.  This  is  the  view  of  the  profession.  At 
present  there  are  only  five  judges,  with  one  available  for  this 
kind  of  action.  It  may  be  remembered  that  Lord  Randolph 
Churchill  took  a  prominent  part  in  the  opposition  which  was 
raised  to  this  same  proposal  by  the  committee  above  referred  to. 
His  lordship  had  a  creditable  craving  at  that  time  for  economy, 
but  it  was  a  zeal  hardly  according  to  knowledge,  in  this  matter 
at  anyrate. 

The  proposals,  then,  as  to  the  conduct  of  business  in  the 
Queen's  Bench  Division,  an  examination  of  which  will  show 
most  clearly  the  essential  character  of  the  judges'  report,  may 
be  grouped  under  six  heads — those  relating  to  circuits,  those 
relating  to  appeals,  those  relating  to  the  special  treatment  of 
commercial  cases,  those  relating  to  pleadings  and  practice,  those 
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relating  to  costs,  and,  lastly,  those  relating  to  the  Court  of 
Criminal  Appeal. 

1.  Cvrcuits. — ^Afi  to  the  first  of  these,  the  Council  expresses  a 
strong  opinion  that  a  circuit  system  must  be  continued,  and  the 
only  point  it  considers  is  how  this  can  be  done  consistently  with 
the  continuous  presence  of  a  sufficient  number  of  judges  in 
London  to  provide  there  for  the  continuous  administration  of 
justice.  For  this  purpose  they  propose  a  plan  which  shall  secure 
the  presence  of  at  least  eight  judges  in  London,  and  for  the 
greater  number  of  working  days  in  the  legal  year  of  more  than 
eight.  There  is  to  be  no  change  in  the  number  of  assizes  for 
criminal  business,  or  in  the  places  for  which  such  assizes  are  held, 
the  opinion  being  expressed  that  a  criminal  assize  ought  to  be 
held  before  a  judge  of  the  Supreme  Court  in  every  county  three 
times  a  year,  and  in  Liverpool  and  Manchester  four  times  a  year. 
We  learn  from  an  extremely  interesting  account  published  in  the 
TimeSt  which  is  written  by  "A  Member  of  the  Bench,"  and 
ascribed  by  rumour  to  Lord  Justice  Bowen,  that  the  judges 
think  it  undesirable  to  render  the  impressiveness  of  criminal 
justice  less  familiar  to  the  classes  whose  moral  sense  is  still  in 
the  rudimentary  stage  at  which  the  pomps  and  circumstances  of 
power  affect  them  more  strongly  than  the  abstract  ideas  of  law 
and  order.  Having  thus  philosophically  disposed  of  the  criminal 
assizes,  however,  the  judges  find  it  possible  to  group  the  fifty-six 
towns,  which  are  now  separate  centres  of  civil  a.ssize  business, 
into  eighteen.  This  is  done  on  paper,  with  the  result  of  showing 
the  possibility  of  saving  an  enormous  amount  of  time  and  expense 
now  wasted,  and  the  even  still  more  desirable  result  of  saving  us 
from  the  scandal  of  a  denial  of  justice  in  London  for  almost  half 
the  legal  year.  Eighteen  large  places  are  taken  as  centres,  and 
the  remaining  thirty-eight  are  grouped  upon  them,  according  to 
topographical  convenience.  Thus  the  judges  ought  to  spend  less 
time  in  the  country  than  they  do  now,  and  be  back  to  carry  on 
the  work,  which  has  been  kept  going  in  London  by  their  eight 
brethren,  without  any  serious  intermission.  But  all  this  beneficial 
change  is  dependent  upon  Parliament,  and  great  efibrts  are  always 
made  by  cei*tain  classes  interested  in  maintaining  the  present 
system  to  prevent  any  alterations  which  would  touch  their 
pockets.  The  presence  of  the  judges  brings  business  to  the  race 
of  hotel  proprietors  and  others,  and  the  ancient  towns  do  not  like 
being  shorn  of  the  glories  which  distinguish  them  from  other 
towns  not  having  the  privilege  of  holding  assizes.  However,  the 
judges  are  very  impressive  in  pointing  out  that  the  essential 
foundation  of  all  the  other  alterations  suggested  is  the  acceptance 
of  this  scheme  of  circuits;  and  that  the  most  valuable  part  of  the 
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money — ^the  plaintiff,  upon  aflSdavit  that  the  defendant  has  no 
good  defence,  may,  unless  the  defendant  obtains  leave  to  defend 
from  the  master,  sign  judgment  at  once.  Upon  this  question  of 
leave  to  defend  many  are  the  brisk  fights  that  take  place,  and 
many  the  appeals  from  master  to  judge,  from  judge  to  Divisional 
CJourt,  and  so  on,  as  feur  as  the  House  threatened  by  Mr.  Gladstone. 
To  this  a  limit  has  been  put  by  the  resolution  that,  when  the 
judge  on  appeal  from  the  master  considers  there  should  be  un- 
conditional leave  to  defend,  there  shall  be  no  further  appeal. 
Next  they  introduce  the  compulsory  use  of  what  is  known  as 
the  "Summons  for  Directions."  This  particular  summons  was 
introduced  in  1883,  and  was  intended  to  comprise  in  it  all  matters 
which  might  arise  upon  pleadings  or  in  respect  of  any  matter  or 
proceeding  in  any  way  arising  previous  to  the  trial,  so  that  the 
directions  of  the  master  might  be  obtained  upon  them,  and  order 
made  upon  plaintiff  or  defendant  respectively,  as  the  case  might 
be.  That  it  should  be  compulsory  was  recommended  by  a  com- 
mittee of  1881,  comprising  many  judges  and  lawyers,  in  a  report 
presented  to  Parliament ;  but  though  this  general  summons  was 
introduced  in  1883,  it  was  allowed  to  be  at  the  option  of  the 
parties,  who  might  continue  to  take  out  separate  summons  for 
each  particular  step  in  the  action.  The  Council  of  Judges  adopts 
the  recommendation  of  the  above-named  committee  for  the 
"Summons  for  Directions"  being  made  compulsory.  Other 
subsidiary  recommendations  are  made,  with  the  object  of  ren- 
dering the  alloweuice  of  interrogatories,  inspection  of  documents, 
and  so  on,  which  have  been  greatly  abused,  as  limited  as  may  be 
when  the  master  sits  upon  this  ''  Summons  for  Directions."  Most 
important  of  all  is  that  upon  its  being  taken  out  by  the  plaintiff, 
which  he  must  do  within  fourteen  days  after  defendant  has 
appeared  to  the  writ,  the  master  will  have  to  decide  whether 
there  shall  be  pleadings  or  not  in  the  action ;  ior  no  pleading  is 
henceforth  to  be  allowed  without  such  order. 

It  is  unnecessary  to  enter  into  more  minute  details ;  and,  as 
to  the  matter  generally,  no  one  can  yet  say  how  the  new  practice 
is  likely  to  work,  and  whether  it  will  attain  the  object  sought. 

5.  Coats. — The  distinction  between  party  and  party  costs,  and 
the  costs  as  between  solicitor  and  client,  is  considered  by  the 
judges  as  not  justifiable  by  reason.  If  the  losing  party  ought  to 
pay  the  costs  of  his  opponent,  he  ought  to  pay  all  those  reasonably 
incurred  in  the  prosecution  of  the  suit.  As  all  the  reasonable 
costs  of  the  successful  party  will  be  paid  by  the  losing  party,  no 
further  costs  will  be  payable  by  the  successful  party  to  his  own 
solicitor,  unless,  after  full  warning  and  explanation,  he  has  elected 
to  incur  tbemt 
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It  is  easy  to  see  what  a  number  of  troublesome  questions  may 
arise  between  solicitor  and  client  upon  this  last  clause,  and  it  will 
not  be  a  favourite  with  solicitors  we  may  be  sure. 

6.  The  Court  of  Criminal  Appeal, — This  is  the  last  subject 
treated  in  the  resolutions.  Two  considerations  have  led  the 
judges  to  advise  the  institution  of  a  Court  for  reviewing  and 
altering  sentences — first,  the  need  for  greater  uniformity  in  the 
sentences  of  the  various  Criminal  Courts  at  present;  secondly, 
the  fact  that  in  many  cases  involving  severe  punishment,  and 
especially  in  cases  of  murder,  the  request  so  often  made  to  the 
Home  Secretary  to  review  the  finding  of  the  jury  and  the  sentence 
of  the  judge,  is  not  merely  a  petition  for  the  exercise  of  the  pre- 
rogative of  mercy,  but  really  an  appeal.  In  these  cases  the  judges 
think  more  responsibility  is  thrown  upon  the  Home  Secretary 
than  any  one  man  ought  to  have  imposed  upon  him. 

The  Court  is  to  consist  of  seven  members  of  the  Queen's  Bench 
Division  going  circuit,  five  to  be  a  quorum ;  and  the  jurisdiction 
of  the  Court  for  Crown  Cases  Reserved  is  to  be  transferred  to  it 
It  will  have  power  to  revise  and  confirm,  or  increase  or  diminish, 
any  sentence  for  any  indictable  offence  except  murder,  either  on 
the  application  of  the  person  convicted  or  the  Attorney  General 
There  will  be  no  interference  with  acquittals ;  and  a  strong 
opinion  is  expressed  by  the  judges  against  new  trials.  While 
cases  for  murder  will  continue  to  go  to  the  Home  Secretary, 
there  is  a  provision  that  the  Court,  in  all  cases  where  a  complaint 
is  made  to  him,  may  at  his  request  consider  it  and  such  further 
evidence  as  he  may  direct  to  be  laid  before  them,  and  shall  have 
power  to  quash  the  conviction  or  diminish  the  sentence.  The 
judges  end  by  saying  that  they  desire  it  should  be  distinctly 
understood  that,  in  their  opinion,  the  prerogative  of  mercy  as 
mercy  would  remain  absolutely  untouched.  Strictly  speaking, 
that  may  be  so,  but  the  exercise  of  the  prerogative  would  be 
largely  influenced  by  the  opinion  of  such  a  Court. 

G.  H.  Knott. 

2  Essex  Court,  Temple. 


PROFESSIONAL  RECOLLECTIONS. 

2,  In  articuLo  mortis. 

Those  who  don't  know  may  imagine  that  the  making  of  wills  is 
a  branch  of  legal  work  interesting  only  because  of  the  importance 
of  the  deeds,  but  rarely  or  never  attended  with  excitement  The. 
fact  is  that  the  work  is  most  interesting,  and  is  relieved  by  the 
varying  circumstances  of  the  clients,  and  the'  varying  degrees 
to  which  they  have  made  up  their  minds  before  they  give 
instructions  for  tlieir  wills.  It  miglit  surprise  some  if  they  were 
told  how  far  the  lawyer  has  to  make  the  will,  in  the  sense  of  the 
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volunteSy  as  well  as  the  will  in  the  sense  of  the  deed.  Testators 
do  not  flJways  know,  indeed  they  seldom  know,  either  what  they 
may  or  what  they  may  not  do  by  their  testwnentary  writings. 
They  do  not  know,  that  is,  the  various  ways  in  which  they  may 
arrange  their  affairs  nor  the  indefeasible  rights  of  certain  benefi- 
ciaries, and  the  consequent  limitations  on  their  own  powers  of 
disposal.  To  ascertain  the  family  circumstances,  if  not  already 
known,  and  to  explain  how  these  limit  the  powers  of  disposal,  is 
not  always  easy;  and  to  get  a  strong,  self-willed  client  to 
acquiesce  is  sometimes  very  difficult.  One  man  wishes  to  appoint 
trustees  where  they  are  not  required,  and  another  man  won't  be 
bothered  with  them  where  they  cannot  be  dispensed  with.  One 
man  would  deprive  his  wife  of  everything  if  she  marries  again, 
and  another  man  puts  a  codicil  to  his  will  cancelling  the  clause 
by  which  he  previously  restricted  or  withdrew  his  wife's  income 
in  the  case  of  her  second  marriage.  These  are  some  of  the 
elements  of  interest  which  are  always  present,  but  once  in  a 
while  the  interest  increases  to  the  verge  of  excitement  as  the 
following  may  show  : — 

Some  years  ago  I  had  a  call  one  summer  morning,  shortly 
after  ten  o'clock,  from  a  lady  who  told  me  she  wa^  sister  to  a 
client  of  mine  whom  I  shall  call  Mr.  King.  I  had  known  him 
many  yeare,  and  I  knew  he  did  not  enjoy  robust  health,  but  I 
did  not  know  he  had  been  away  from  business  through  illness. 
Miss  King  told  me  that  he  lived  with  her  and  another  unmarried 
sister ;  that  he  had  been  confined  to  the  house  for  some  weeks ; 
and  that  he  was  very  ill,  and  she  doubted  would  not  recover. 
She  added  that  he  wanted  to  see  me  at  his  house  about  the 
making  of  a  will,  and  she  suggested  that  I  should  call  that  after- 
noon between  three  and  four  o'clock.  I  ofiered  to  go  at  once, 
but  she  said  she  had  half-a-dozen  calls  to  make  in  my  neighbour- 
hood and  could  not  be  home  before  two  or  three  o'clock.  I 
thought  the  delay  was  out  of  keeping  with  the  hopeless  look  on 
her  face  when  she  described  her  brother's  condition,  and  I  felt 
prompted  to  hasten  my  visit.  I  found  on  questioning  her  that 
only  one  of  the  half-dozen  calls  was  important,  or  at  all  events 
urgent,  so  I  flatly  said  I  could  not  go  later  than  eleven  o'clock. 
She  then  agreed  to  make  the  urgent  call  and  come  back  for  me, 
which  she  did,  and  we  left  my  office  about  eleven  o'clock  for  her 
house,  distant  less  than  two  miles.  We  arrived  there  in  half-an- 
hour,  and  I  found  my  poor  friend  very  low  in  health  but 
perfectly  clear  in  his  mind.  He  thought  he  might  get  better 
when  the  warm  weather,  then  beginning,  came  on,  but  he  wished 
to  make  his  will  to  keep  his  mind  easier.  He  had  two  sisters 
and  two  brothers.  His  brothei-s  were  in  a  good  position,  while 
his  sisters  had  to  work  for  their  own  living  with  the  needle. 
Including  £1000  in  life  policies  he  was  worth  about  £1200,  and 
he  desired  his  two  sisters  to  share  the  whole  equally  between 
them.  I  wrote  out  the  will  in  the  house  without  taking  time  to 
make  a  draft,  and  by  12.15  the  deed  was  signed.  I  never  saw  a 
signature  adhibited  with  so  much  effort.  Mr.  King  had  the 
greatest  difficulty  in  writing  his  name,  and  sej^med^i^a^^^int 
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when  he  lay  down  after  signing.  I  stayed  with  him  till  12.30, 
and  arranged  to  see  his  sister  at  three  o'clock,  when  she  was  to 
call  at  my  office  on  business  of  his  requiring  attention  that  day. , 
Before  I  left  he  said  he  would  get  better  much  quicker  now,  for 
his  mind  was  more  at  rest  than  it  had  been  for  some  weeks, 
during  which  the  want  of  a  will  had  tormented  him.  I  promised 
to  go  and  see  him  in  a  week  or  so  when  he  would  be  abler  to 
talk  to  me,  and  in  the  meantime  I  undertook  to  pay  the  premium 
on  one  of  his  policies  which  was  past  due  and  had  been  making 
him*  anxious.  At  three  o'clock  Miss  King  called  on  me  as 
arranged,  but  the  moment  I  looked  at  her  she  burst  into  tears. 
Her  brother  died  at  a  quarter  to  two — exactly  an  hour-and-a- 
half  after  the  will  was  signed.  Between  three  and  four  o'clock 
would  have  been  too  late,  and  being  too  late  would  have  lost 
one-half  of  the  estate  to  the  sisters.  With  the  whole  they 
were  made  comfortable;  and  as  one  of  the  sisters  died  within 
a  few  months  of  her  brother  and  left  her  half  to  her  sister,  the 
survivor  was  made  independent  of  work  at  her  trade,  for  which 
the  state  of  her  health  hardly  fitted  her. 

Why  was  I  constrained  to  hasten  the  making  of  the  will  ?  I 
didn't  know  then  and  I  don't  know  now,  but  there  seems  some- 
times to  be  an  intuition  higher  and  safer  than  reason  which  can 
be  put  into  argument. 

One  of  the  brothers  told  me  on  the  day  of  the  funeral  that  if 
there  had  been  no  will  he  would  very  likely  have  taken  his  share, 
and  that  his  other  brother  would  certainly  have  taken  his.  He 
added  that,  as  matters  stood,  he  was,  however,  quite  pleased.  So 
was  I. 


^iliratiin. 


An  Introduction  to  the  History  of  the  Law  of  Real  Property, 
with  Original  Authorities.  By  Kenelm  Edward  Digby,  M.A., 
Judge  of  County  Coiuts,  late  Vinerian  Reader  in  Englisli 
Law,  and  formerly  Fellow  of  Corpus  Christi  College  in  the 
University  of  Oxford.  Fourth  edition.  Oxford:  At  the 
Clarendon  Press.     1892.     (12s.  6d.) 

The  fourth  edition  of  this  interesting  work  follows  tlie  thii*d 
at  a  distance  of  nearly  eight  years.  The  first  edition,  which 
appeared  in  1875,  soon  became  appreciated  by  thorough  students 
of  "the  highly  technical  and  intricate  system  of  convejrancing 
which  still  prevails"  in  England,  as  afTording  them  that  historical 
introduction  which  is  necessary  to  them  in  even  a  greater  degree 
than  it  is  to  embryo  conveyancers  on  this  side  Tweed. 

The  scope  of  the  treatise  is  sufficiently  wide.  It  begins  with 
the  days  when  our  Teutonic  forefathers  migrated  into  Britain 
*'  bringing  with  them  the  organization  and  customs  which  had 
"  regulated  their  life  at  home,'  and  those  immediately  subsequent 
tracts  of  time  which  are  the  debateable  land  traversed  by  the 
wanting  parties  of  Maine  and  Seebohm.  The  reign  of  Henry  II. 
is  designated  "the  starting  point  of  the  history  of  modern  Jlmglish 
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"  law,"  and  from  it  to  the  accession  of  Henry  VIII.  is  traced,  in 
three  chapters,  the  growth  of  the  Common  or  Earlier  Law.  Of 
the  latter  reign  the  author  says,  in  apparent  conflict  with  the 
previous  quotation,  that  "  what  may  be  called  the  modern  law 
'*  of  real  property  dates  from  the  legislation  of  Henry  VIII." 
Copious  extracts  from  Glanvill,  Bracton,  Littleton,  and  the  older 
statutes,  with  translations,  illustrate  the  theme,  and  make  it 
vivid  to  the  reader.  This  history  forms  the  first  part  of  the 
work. 

The  second  part,  similarly  supported  and  illustrated  by 
statutes  and  notes  of  cases,  treats  historically  of  the  morlem 
law  in  two  main  branches — Uses  and  Trusts,  and  Wills  of  Land, 
and  it  is  concluded  with  a  chapter  on  Titles.  Appendices, 
containing  four  very  clear  tables  or  trees,  which  must  be  most 
helpful  to  the  student,  with  a  glossary  and  index,  complete  the 
contents. 

The  law  of  real  property  is  peculiarly  susceptible  of  the 
historical  method  of  treatment,  and  it  needs  not  the  testimony  of 
four  editions  to  prove  the  value  of  Mr.  Digby*s  book  to  any  one 
who  desires  to  possess  a  systematic  knowledge  of  the  subject, 
without  his  having  to  reod  numerous  treatises  neither  devoted  to 
it  specially  nor  brought  down  to  date.  Scottish  practising  lawyers 
have  seldom  a  chance  of  looking  into  the  system  of  laiid  rights 
under  which  our  southron  neighbours  live,  and  such  of  those 
practitioners  as  have  a  soul  above  their  bread  and  butter  are 
recommended  to  peruse  this  concise  and  clear  sketch.  They  will 
be  surprised  to  find  that,  independent  as  the  English  and  our 
own  principles  of  conveyancing  are,  they  are  on  so  many  points 
alike,  and  on  so  few  diverse. 


At  Aberdeen,  on  4th  August,  Mr.  John  Reid  of  Shannabum, 
advocate,  senior  partner  of  Messrs.  Burnett  &  Reid.  Mr.  Reid 
entered  the  Aberdeen  Society  of  Advocates  in  1854,  and  then 
became  a  partner  of  the  late  Mr.  Newell  Burnett,  the  county 
clerk,  becoming  senior  partner  of  the  firm  on  Mr.  Burnett's  death 
in  1878.     Deceased  was  seventy-one  years  of  age. 

At  Elgin,  on  5th  August,  MA  James  Moreton  Black,  M.A., 
LL.B.,  advocate.  Mr.  Black,  a  few  weeks  before  his  death,  had 
gone  north  to  assist  Mr.  Grant  in  his  candidature  for  the  Elgin 
Burghs,  and  at  the  close  of  the  contest  was  prostrated  with 
typhoid  fever,  which  eventually  proved  fatal.  Bom  thirty-one 
years  ago  in  Glasgow,  where  his  father  was  a  successful  legal 
practitioner,  Mr.  Black  was  educated  at  Merchiston  Castle  School, 
at  Glasgow  University,  where  he  took  his  M.A.  degree,  and  at 
Edinburgh  University,  where  he  graduated  as  LL.B.  In  1884 
he  JQined  the  Scottish  bar.  Mr.  Black  was  a  man  of  singular 
artistic  versatility,  and  there  was  hardly  a  branch  of  art  which 
he  did  not  touch  with  a  light  and  not  unskilful  hand.  In  politics 
he  was  a  Conservative.  /    ,^^^\^ 
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At  Glasgow,  on  17th  August,  Mr.  Alexander  Malcolm  Scott, 
F.S.A.  Scot.,  of  the  firm  of  Messrs.  Scott  &  Craig,  writers, 
Glasgow.  A  native  of  Forfar,  the  deceased  gentleman  went 
to  Glasgow  about  thirty  years  ago,  and  after  filling  various 
positions  in  the  offices  of  Messrs.  M*Grigor,  Stevenson,  & 
Fleming,  and  Messrs.  Maclay,  Murray,  &  Spens,  he  commenced 
business  on  his  own  account  about  twenty  years  ago,  since  which 
he  practised  his  profession  with  success,  and  earned  the  con- 
fidence and  esteem  of  his  clients.  Mr.  Scott  was  well  known  in 
literary  and  archaeological  circles.  The  cause  of  death  was  an 
acute  attack  of  peritonitis.  Mr.  Scott  is  survived  by  a  widow 
and  family. 

At  Edinburgh,  on  19th  August,  Mr.  Thomas  Linton,  public 
prosecutor  at  tiie  Edinburgh  City  Police  Court.  Mr.  Unton, 
who  had  been  in  indifierent  health  for  some  time,  was  a  well- 
known  figure  in  the  city.  He  joined  the  Edinburgh  police  force 
early  in  life,  and  gradually  rose  to  the  highest  position  in  it, 
which  he  attained  in  April,  1851,  when,  in  succession  to  Mr. 
R.  J.  Moxey,  he  became  superintendent  of  police  and  procurator- 
fiscal  of  the  Police  Court.  That  dual  position  he  held  until  1878. 
In  that  year,  owin^  to  the  growth  of  the  city,  the  offices  were 
disjoined,  he  retainmg  his  connection  with  the  Court  under  the 
title  of  public  prosecutor.  He  was  seventy-four  years  of  age, 
and  has  left  a  grown-up  family. 

At  Edinburgh,  on  21st  August,  John  Tindal  (of  Messrs. 
Melville  &  Lindesay,  W.S.),  aged  sixty  years. 

At  Edinburgh,  on  30th  August,  Dr.  Forbes  Skene,  W.S., 
Historiographer  Royal  for  Scotland,  aged  eighty-three  years. 
While  enjoying  a  high  reputation  as  a  lawyer,  Dr.  Skene  was 
more  widely  known  as  historian,  archaeologist,  author,  and 
scholar. 

|t0tts  from  yonbon. 

The  Tbmplb,  SOth  Aug^ist,  1892, 
There  are  plenty  of  serious  items  in  the  report  of  the  Council  of 
Judges  which  have,  of  course,  given  rise  to  much  discussion  and 
difference  of  opinion  among  the  experts.  The  omissions,  too,  of 
the  same  character,  are  sufficiently  noticeable,  and  have  also  had 
their  full  share  of  attention.  One  omission  it  is  difficult  to  know 
whether  to  treat  seriously  or  with  amusement;  perhaps  the  latter 
is  the  best.  I  am  referring  to  what  some  sanguine  souls  had 
convinced  themselves  would  find  a  place  in  the  judges'  resolu- 
tions— the  shortening  of  the  Long  Vacation.  In  my  last  Notes  I 
pointed  out  how  extremely  unlikely  it  was  that  such  a  proposition 
should  come  from  such  a  quarter.  The  common  opinion  is  that 
the  Council  like  other  councils,  had  a  strong  element  of 
"  reactionists  "  upon  it  who  were  not  at  all  ejiger  to  change  more 
than  was  absolutely  necessary,  and  it  is  easy  to  conceive  that  Qvejn 
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the  most  aixient  of  the  "  progressives  "  would  be  glad  to  give  way 
on  such  a  point  when  the  spell  of  that  delightful  season  was 
€klready  casting  its  influence  over  them.  It  was  asking  too  much 
to  expect  it.  Perhaps  the  question  was  raised  in  order  to  extort 
a  few  more  reforms ;  otherwise  it  never  was  a  very  practical  one. 
Several  judges,  as  if  to  show  their  contempt  for  these  modem 
fads,  took  upon  themselves  to  abridge  the  sittings  and  lengthen 
the  vacation  as  arranged  by  Parliament  by  rising  several  days 
before  they  were  legally  at  liberty.  That  was  their  commentary 
on  the  text  of  legal  reform  which  they  had  just  published. 

A  good  many  of  the  alterations  proposed  are  more  a  matter 
of  concern  for  the  solicitors  than  for  the  bar.  It  is  an  old  and 
well-known  legal  formula  that  the  most  importaxit  point  is 
reached  in  a  case  when  the  question  of  costs  has  to  be  considered. 
The  solicitors  are  specially  interested  in  this,  and  the  novel  and 
strong  proposals  of  the  judges  under  this  head  will  meet  with  the 
severest  critics  in  that  branch  of  the  profession.  One  of  their 
journals  devoted  a  whole  PBge  to  the  examination  of  this  single 
topic,  pointing  out  what  difficulties  it  threw  in  the  way  of  the 
despatch  of  a  client  s  business  when  the  solicitor  dare  not  take 
any  step  beyond  the  merest  routine  without  entering  into 
"  explanations "  which  the  client  would  not  in  many  cases  half 
understand  if  he  were  at  hand;  and  in  many  others  letters 
would  have  to  be  written  to  clients  wandering  over  the  face  of 
the  ew-th  without  any  fixed  residence.  Expenses  thought 
honestly  necessary  and  reasonable  might  not  be  allowed  on 
taxation  against  the  defeated  litigant,  and  hence  the  solicitor 
would  be  bound  in  self -protection  to  enter  into  the  "full 
"explanations,"  and  get  the  consent  in  writing  which  the 
proposed  rules  require,  under  the  greatest  disadvantages. 
Business  men  undoubtedly  dislike  being  pestered  with  letters 
by  their  lawyers,  and  the  proposal  of  the  judges  has  a  new 
terror  for  them,  though  it  is  conceived  in  their  interests. 

By  the  time  Parliament  meets  the  whole  report  will  have 
been  well  thrashed  out  at  the  meetings  of  the  various  law 
societies,  and  especially  at  the  approaching  annual  assembly 
of  the  Incorporated  Law  Society,  which  is  to  oe  held  at  Norwich 
on  the  4th  and  5th  of  October.  The  report  will  be  laid  before 
Parliament  by  the  new  Home  Secretary,  who,  not  belonging  to 
the  "  old  gang,"  but  being  the  newest  of  the  new  brooms,  ought 
to  enter  with  zest  upon  the  labour  of  cleansing  the  Augean  stable 
of  the  law.  There  will  be  discussion  raised  upon  it,  and  the 
necessary  legislation  founded  thereon  should  speedily  follow,  the 
judges  meantime  having  to  put  into  the  form  of  rules  at  their 
meeting  in  May  such  resolutions  as  are  clearly  within  their  rule- 
making power.  These  will  have,  in  the  ordinary  way,  to  lie 
upon  tne  table  of  the  House  for  the  prescribed  period. 

Two  letters  in  the  Times  were  very  amusing  examples  of  the 
various  views  which  may  be  taken  upon  a  question  like  this. 
One  of  them  was  from  Mr.  Crump,  Q.C.,  the  editor  of  the  Law 
Times,  who  has  done  a  great  deal  in  his  paper  to  force  the  matter 
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of  law  reform  upon  the  judges  by  making  it  clear  that  the  out- 
cry was  not  an  irresponsiWe  one  raised  by  that  outside  non- 
professional opinion  which  more  than  one  judge  has  done  his 
best  to  discredit,  as  though  it  were  an  example  of  what,  I  believe, 
the  "alienist"  doctors,  who  have  been  doing  a  great  deal  of  late 
to  popularise  the  subject  of  insanity,  call  graphomania,  by  which, 
I  think,  is  meant,  though  I  don*t  quite  see  the  aptness  of  the 
terminology,  the  mania  of  the  discontented  litigant  who  has 
failed  to  get  his  verdict. 

It  is  unnecessary  to  say  that  Mr.  Crump's  opinion  is  a 
thoroughly  expert  one.  He  expresses  himself  fairly  and  frankly 
in  recognition  of  the  serious  attempt  of  the  judges  to  improve 
the  present  system  upon  many  important  points.  His  chief 
regret  is,  as  was  to  be  expected,  that  they  have  not  seen  their 
way  to  advise  the  abolition  of  the  Divisional  Courts  and  the 
transference  of  much  of  the  work  now  done  by  them  to  single 
judges.  Mr.  Crump  is  greatly  impressed  with  the  waste  of 
judicial  strength  fostered  oy  these  Courts,  and  is  of  opinion  that 
much  of  their  work  is  not  of  greater  importance  and  difficulty 
than  that  now  done  by  single  judges  in  the  Chancery  Division. 

The  other  letter  was  written  oy  Mr.  Atherley -Jones,  M.P.,  a 
member  of  the  bar,  about  whom  I  can  only  say  that,  whether  he 
is  really  a  fully  qualified  critic  of  the  resolution  or  not,  he  is  of 
that  opinion  himself,  and  I  suppose  his  admission  to  the  Times* 
columns  is  some  evidence  that  his  own  opinion  is,  at  anyrate  to 
some  extent,  endorsed  in  a  competent  quarter.  Mr.  Atherley- 
Jones  would  have  had  more  decentralization  than  the  judges 
have  favoured.  That  is  his  chief  point.  Then  he  takes  up  almost 
in  the  same  order  the  other  alterations  favoured  by  Mr.  Crump, 
and  disagrees  with  him  almost  as  completely  as  if  he  had  had  the 
letter  of  the  latter  before  him  and  had  had  a  desire  to  show  his 
originality  by  differing  on  every  point. 

As  might  have  been  expected,  this  disagreement  has  been 
noticed  by,  among  others,  the  writer  of  certain  legal  paragraphs 
in  the  organ  of  the  gentleman  who  ought  to  be,  in  some  people's 
opinion,  out  is  not  and,  ipso  testificamdo,  would  not  be  if  he 
could,  though  we  may  be  allowed  to  doubt  that,  a  cabinet 
minister.  The  two  letters  certainly  gave  a  very  easy  opening 
for  the  grin  which  is  stereotyped  upon  the  features  of  Trvuth. 

The  "  Summons  for  Directions,"  which  is,  in  its  new  compul- 
sory form,  a  chief  feature  of  the  imprqved  procedure  that  is  to 
be,  has  sufficient  analogy  to  the  Scottish  revision  of  the  pleadings 
to  suggest  a  reference  to  it.  This  was  done  by  the  "  Member  of 
"  the  Bench  "  who  wrote  the  long  account  of  the  judges'  delibera- 
tion in  the  Times;  but  there  is  really  only  a  very  superficial 
resemblance.  The  pleadings  do  not  and  will  not  come  before  the 
English  judge  for  consideration  as  such,  and  the  attempt  to  get 
directions  en  masse,  instead  of  taking  out  a  separate  summons  for 
each  point  as  it  arises,  is  a  new  experiment  to  which  the  judges 
have  been  driven  in  order  to  remedy  an  abuse  which,  I  think, 
does  not  exist  in  Scotland,  where  the  judges  have  a  much  firmer 
hold  over  all  preliminary  matters  than  they  have  in  England. 
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Nor  is  it  to  be  forgotten  that  some  of  these  preliminary  matters 
are  not  allowed  to  litigants  in  Scotland,  but  are  purely  an  English 
luxury,  e.gr.,  interrogatories,  which  have  been  introduced  into  the 
common  law  from  the  Chancery  Courts,  I  believe  are  not  known 
amcmgst  you. 

Since  my  last  Notes  the  legal  appointments  have  been 
definitelv  settled  and  conjectures  have  given  place  to  accom- 
plished facts.  A  legal  contemporary  offers  thanks  to  the  powers 
that  preside  over  the  filling  of  legal  offices  for  sparing  us  from 
the  "  ghastly  mockery  " — I  tnink  that  is  the  expression,  but  I  am 
far  away  from  all  legal  literature,  I  am  happy  to  say,  and  there- 
fore cannot  be  quite  sure — ^*'of  Lord  Coleridge  as  Lord  Chancellor." 
This,  I  think,  is  a  little  exaggerated.  A  strong  Lord  Chief- Justice 
is  almost  more  necessary,  as  fai'  as  the  transaction  of  the  business 
of  the  Courts  is  concerned,  than  even  a  strong  Chancellor.  If 
the  report  that  is  being  spread  is  true,  we  are  also  about  to  lose 
Lord  Coleridge  8  services  as  Chief-Justice.  It  is  said  that  he 
took  an  informal  leave  of  the  officials  of  his  Court  at  the  end  of 
the  sittings,  and  that  he  will  not  take  his  place  at  the  head  of 
the  Court  again,  as  his  resignation  is  in  the  hands  of  the  autho- 
rities, with  whom  rests  the  appointment  of  his  successor.  It 
need  hardly  be  said  that  there  is  no  hesitation  in  naming  his 
successor,  and  Sir  Charles  Russell  will  therefore  only  be  first 
law  officer  for  a  very  brief  period.  Lord  Coleridge  will  leave 
the  bench  amidst  a  shower  of  compliments,  which  will  in  a  great 
measure  be  a  real  expression  of  admiration  for  his  varied  abilities 
and  accomplishments;  but,  notwithstanding,  there  will  be  a  feeling 
that  it  is  better  that  he  should  go  into  retirement.  Had  he  really 
felt  much  interest  in  the  performance  of  his  duties  he  would 
have  made  a  great  Chief- Justice,  but  it  is  impossible  to  conceal 
the  fact  that  he  has  discharged  those  duties  in  a  perfunctory  and 
half-hearted  manner,  and  the  lethargy  of  the  chief  seems  of  late 
to  have  spread  itself  over  the  Courts.  If  Sir  Charles  Russell 
brings  to  the  bench  the  energy  that  he  has  displayed  in  politics, 
we  shall  be  the  better  for  the  change,  though  I  suppose  that  as  a 
judge  it  is  not  expected  that  Sir  Charles  will  be  as  distinguished 
as  he  has  been  as  an  advocate. 

There  could  not  be  a  greater  contrast  than  we  are  likely  to 
see  if  Mr.  Lockwood,  Q.C.,  is  to  be  the  colleague  of  Mr.  Rigby, 
who  will  become  Attorney  General  after  Sir  Charles  Russell.  The 
only  points  upon  which  one  could  compare  them  would  be  their 
physical  proportions.  Taken  together  in  this  latter  respect  they 
would  probably  outweigh  any  other  two  men  at  the  bar.  The 
comparison  would  cease  there.  Mr.  Lockwood  has  a  reputation 
for  joviality,  wit,  humour,  and  for  many  characteristics  of  the 
artistic  and  Bohemian  kind ;  he  has  also  a  reputation  as  an 
advocate  with  juries,  and  is  not  supposed  to  know  too  much  law 
for  that  class  of  practice.  Mr.  Rigby  is  a  lawyer  above  every- 
thing, perhaps  the  profoundest  at  the  bar,  and  his  opinion 
carries  enormous  weight.  All  his  mannerisms,  and  he  has  many, 
are  of  an  anti-popular  kind— one  does  not  acquire  the  light  touch 
of  the  House  of  Commons  and  platform  speaker  by  being  the 
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leader  of  the  Chancery  bar.  It  is  difficult  to  say  how  the  new 
arrangement  as  to  the  dropping  of  private  practice  would  affect 
Mr.  Lockwood ;  perhaps  he  would  not  be  a  great  loser  by  it,  and 
I  think  too  much  stress  is  laid  upon  the  risk  that  is  run  by  men 
only  holding  a  law  office  for  a  short  time.  Mr.  Lockwood's 
practice  certainly  has  not  taken  him  hitherto  often  to  the  House 
of  Lords  or  the  Privy  Council.  If  the  new  arrangement  enables 
such  men  as  Mr.  Rigby  and  Mr.  Lockwood  to  take  office,  there  is 
not  much  to  be  said  about  the  prohibition  of  private  practice 
deterring  the  best  men,  and  a  proposal  which  has  lately  been  made 
for  making  the  Solicitor-Generalship  a  permanent  law  office 
will  hardly  need  much  serious  treatment. 

There  has  been  a  good  deal  of  talk,  naturally,  about  Mr. 
Asquith's  phenomenal  promotion;  and  this  also  has  raised  the 
topic  of  a  man  at  the  bar  leaving  his  practice  and  thereafter 
returning.  Mr.  Asquith's  salary  is  not  so  much  as  the  salary 
and  Government  fees  attached  to  the  Solicitorship;  yet  he  leaves 
his  practice,  and  no  one  would  be  sui'prised  at  his  returning  to 
it  after  a  time  without  finding  he  had  suffered  much  harm  by 
coming  back  to  it  with  the  prestige  of  having  held  Cabinet  rank ; 
though  the  traditions  of  this  particular  office  are  against  such  a 
course.  Some  time  ago  there  was  actually  a  belief  that  Mr. 
Justice  Hawkins  was  about  to  retire  and  go  baxjk  to  the  bar. 
This  was  a  little  wild,  no  doubt,  but  if  he  had  done  so,  or  if  any 
judge  were  to  do  so,  would  he  not  clearly  have  advantages  which 
would  compensate  him  for  not  having  had  solicitors  come  to  his 
chambers  with  briefs  for  a  long  time,  which  is  one  of  the  chief 
arguments  for  the  opinion  that  even  a  well-known  man  cannot 
aflTord  to  leave  his  practice  for  a  time  without  suffering  too 
greatly  for  it  ? 

There  are  some  rumours  of  other  changes  and  appointments 
which,  though  given  with  an  air  of  authority,  may  be  taken  as 
doubtful  until  they  actually  come  to  pass.  Thus  it  is  said  that 
there  is  certain  to  be  a  new  judge  appointed  to  the  Chancery 
Division,  owing  to  the  recommendations  of  the  Council,  and  that 
Mr.  Warmington,  Q.C.,  M.P.,  who  has  the  distinction,  beyond  his 
professional  one,  of  having  gained  the  largest  majority  in  any 
single  constituency  during  the  late  elections.  And  so,  too,  we 
hear  again  of  Mr.  Justice  Denman  being  about  to  retire  at  the 
close  of  the  next  sittings,  and  that  Mr.  R.  T.  Reid,  Q.C.,  will  be  his 
successor.    But  such  rumours  are  evidently  a  little  "too  previous.*' 


Edinburgh. — Mr.  Matthew  Livingstone,  chief  assistant  of  the  General 
Registry  of  Sasines,  has  been  appointed  Deputy  Keeper  of  the  Records, 
in  room  of  Sir  William  Fraser,  K.C.B.,  LL.l).,  retired. 

Ayr. — Mr.  William  Macrorie,  solicitor,  Ayr,  has  been  unanimously 
elected  Dean  of  the  Faculty  of  Solicitors,  Ayr.        .    . 

Perth. — Mr.  James  Mitchell,  solicitor,  Aldie  Castle,  Kinross,  has 
joined  Mr.  James  C.  Macdonald,  solicitor,  Perth,  as  managing  and  Court 
clerk.  . 
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THE  LAW  SOCIETY'S  ANNUAL  MEETING. 
The  annual  meeting,  held  at  Perth  on  27th  September,  was  in 
many  respects  very  satisfactory.  The  attendance  was  somewhat 
lai^e ;  the  programme  of  business  was  important ;  the  grip  taken 
by  the  ordinary  members  was  firmer  than  usual;  and  the  Council 
were  plainly  alive  to  the  necessity  of  fortifying  their  ovm.  opinions 
by  obtaining  the  deliberate  opinions  of  the  members.  The 
retiral  of  Mr.  Cameron  from  the  presidency  and  the  election  of 
Mr.  Spens  as  his  successor  gave  additional  interest  to  this  year's 
meeting.  And  the  comfort  of  the  members  (which  is  a  matter 
worthy  of  mention)  was  enhanced  through  their  being  permitted 
to  assemble  in  the  Commissioners'  Hall,  or  Council  Chamber,  of 
the  city.  While  every  subject  which  came  up  for  discussion 
was  important,  there  are  only  a  few  on  which  we  propose  to  ofler 
some  remarks  in  this  place. 

The  new  President's  opening  address  dealt  with  the  question 
of  fusion.  Mr.  Spens  avoided  what  might  be  called  the 
academical  method  of  treating  the  question,  and  dealt  with  it 
from  a  purely  practical  standpoint.  Although  no  debate  followed 
on  the  address,  the  meeting  appeared  to  be  unanimous  in  its 
endorsement  of  the  President's  paper.  We  have  in  these  pages 
more  than  once  advocated  fusion,  and  we  do  not  propose  to  give 
here  even  a  summary  of  the  arguments  in  its  favour.  If  it  is 
kept  in  view  that  the  training  of  the  solicitor  in  Scotland  is 
as  comprehensive  as  that  of  the  advocate,  and  more  lengthened, 
and  that  the  examination  in  legal  knowledge  is  perhaps  more 
thorough,  then  it  is  diflScult  to  see  what  interest  the  public 
can  have  in  maintaining  the  distinction  between  the  pleader 
who  is  an  advocate  and  the  pleader  who  is  a  law  agent. 
Once  it  is  established  in  argument  that  the  exclusive  privilege 
of  the  advocate  is  of   no  value  to   the  litigants  wba  have,  to 
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pay  for  it,  the  maintenance  of  the  privilege  must  be  defended 
by  the  privileged  class  at  the  risk  of  their  own  character, 
and  of  appearing  to  be  willing  to  disregard  the  interests  of 
the  public,  whose  champions  they  profess  to  be.  Lest  it 
should  be  thought  that  the  movement  in  favour  of  fusion 
is  altogether  selfish  on  the  part  of  the  law  agent,  it  must  be 
borne  in  mind  that  advocates  are  offered  as  much  as  they  are 
asked  to  give.  They  are  offered  the  right  to  practise  as  agents 
as  well  as  pleaders,  and  whatever  may  be  said  for  the  leaders  of 
the  bar,  there  must  be  many  of  the  rank  and  file  who  would 
regard  the  quid  pro  gito  as  a  valuable,  though  unknown, 
quantity. 

The  meeting  gave  some  considei*ation  to  a  proposal  to  re- 
establish imprisonment  for  debt,  and  by  a  majority  refused  to 
commit  itself  to  an  amendment  which  characterised  the  proposal 
as  retrograde.  It  was  thought  that  this  subject  was  more  for 
chambers  of  commerce  and  for  trade  associations  than  for  lawyers, 
and  the  Society  resolved  to  leave  on  the  table  a  bill  which  had 
been  drawn  and  considered  by  the  Council  re-enacting  imprison- 
ment under  certain  judicious  restrictions.  While  every  one  now 
admits  that  it  would  be  inhuman  to  imprison  a  man  for  inability 
to  pay  a  debt,  it  should  not  be  forgotten  that  the  abolishing  of 
imprisonment  has  made  people  reckless  in  the  incumng  of  debt 
Nor  should  it  be  forgotten  that  the  ability  to  pay  was,  under  the 
old  law,  sometimes  demonstrated  only  after  the  debtor  was  in 
custody.  We  have  become  so  lenient  to  the  wrong-doer  that  the 
law  often  finds  it  impossible  to  reach  the  culprit,  and  it  not 
infrequently  falls  to  the  lot  of  a  law  agent  to  tell  his  client  that 
the  loss  which  the  client  has  suffered  is  the  result  of  a  moi-al,  but 
not  of  a  legal,  fraud.  If  the  humanitarian  were  ,as  mindful  of 
the  victim  as  of  the  wrong-doer,  imprisonment  for  debt  would 
not  be  thought  discredited  by  the  application  of  the  single  word 
"  retrograde."  To  go  back  is  the  safest  course  for  a  man  who 
finds  himself  on  the  brink  of  a  precipice,  and  though  his  i-etro- 
gression  is  humiliating,  it  has  the  merit  of  being  wise. 

The  most  important  matter  discussed  by  the  Society  was  the 
reform  of  the  judicatories  of  Scotland.  The  discussion  arose 
on  the  report  by  the  Council  on  a  remit  made  to  it  at  the 
annual  meeting  four  years  ago.  The  stage  now  reached  is  that 
the  Council  are  to  co-operate  with  other  legal  societies  in 
approaching  the  law  oflScers  of  the  Cix)wn  and  impressing  upon 
them  the  necessity  of  framing  and  introducing  a  bill  into  Parlia- 
ment to  carry  out  the  reforms  contained  in  a  memorandum 
which  was  before  the  meeting.  That  memorandum,  after  being 
adjusted  by  the  Council,  was  submitted  to  the  leading  faculties 
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throughout  the  country,  and  was  also  considered  by  the  Associa- 
tion of  Sheriffs-Substitute.  If  the  memorandum  has  a  fault,  it 
is  on  the  side  of  timidity.  It  asks  too  little.  It,  however,  asks 
a  large  extension  of  jurisdiction  for  the  Sheriff  Court,  and  it 
proposes  to  abolish  the  double  Sheriffship  provided  a  satisfactory 
Court  of  Appeal  is  provided  in  lieu  of  the  Sheriff-Depute. 
The  Council  do  not  propose  to  touch  the  Courts  of  the  Lords 
Ordinary.  And  though  it  was  not  stated  at  the  meeting,  we 
venture  to  say  that  while  they  remain  it  will  be  very  difficult  to 
raise  the  status  of  the  Sheriff  Court.  The  Lord  Ordinary  is  just 
a  superior  kind  of  Sheriff — ^his  superiority  being  indicated  by 
liis  title,  by  his  salary,  and  by  the  exclusion  from  his  bar  of  any 
pleader  not  an  advocate.  When  the  movement  began  in  1888, 
we  ventured  to  expect  that  the  Society  would  at  least  aim  at 
the  reconstruction  of  the  whole  judicatories  of  the  country,  but 
the  Society  appears  to  be  satisfied  with  much  less,  though 
whether  from  timidity,  as  we  have  hinted,  or  from  a  juster 
appreciation  of  possibilities,  we  will  not  stay  to  discuss.  The 
course  of  the  debate  brought  out  the  fact  that  if  the  law  officers 
turn  a  deaf  ear  to  the  cry  for  reform  the  Council  will  frame  the 
Bill  and  proceed  otherwise.  If  all  the  legal  societies  in  Scotland 
were  to  unite  in  a  deputation  to  the  Lord  Advocate  and  the 
Solicitor-General,  these  gentlemen  might  be  impressed  with  the 
importance  and  vitality  of  the  movement  for  reform.  They  may 
be  difficult  to  move,  but  from  what  we  all  know  of  the  present 
law  officers  there  is  good  reason  to  think  that  if  their  judgment 
is  convinced  and  their  interest  excited,  they  are  as  likely  to 
bring  about  a  large  reform  as  any  holders  of  their  offices  in 
recent  years. 

There  W£ls  a  motion  before  the  meeting  to  prevent  members 
of  Coxmcil  from  being  re-elected  until  they  had  been  one  year 
out  of  office.  The  motion  was  withdrawn,  but  the  discussion 
upon  it  convinced  the  executive  of  the  Society  that  it  will  not  do 
to  regard  re-election  as  a  matter  of  course,  and  a  man  as  "  aince 
a  councillor,  aye  a  councillor."  Probably  it  was  wise  not  to  pass 
the  motion,  but  it  will  also  be  wise  not  to  forget  it.  We  repeat 
that  the  Society  has  our  best  wishes,  and  that  we  look  to  it  as 
more  likely  than  any  other  body  of  men  in  the  country  to  bring 
about  legal  reform.  Its  members  are  in  touch  with  the  whole 
community,  and  know  as  well,  if  not  better,  than  any  others 
what  the  community  requires  and  desires. 

W^hen  the  Society  meets  next  year  in  Glasgow  it  is  to  be 
hoped  that  the  Town  Council  of  the  city  will  follow  the 
example  of  Perth  and  allow  the  meeting  to  be  held  in  the 
Municipal  Buildings.     And  if  the  Lord  Provost  has  as  much 
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regard  for  lawyers  as  for  law,  he  may  even  extend  to  the 
Society  the  civic  hospitality  and  make  the  law  agents  of  Scot- 
land feel  that  they  are  not  less  esteemed  than  journalists  and 
others  who  meet  in  conclave  for  the  good  of  the  public. 


"AT  A  COUNTRY  POLLING  STATION." 

July,  1892. 

By  a  Presiding  Officer. 

We  are  all  assembled,  prospective  presiding  officers  and  clerks, 
in  the  spacious  hall  attached  to  the  Court-room  in  the  county 

town   of shire.      The  genial    Sheriff-Clerk   has  just  read 

aloud  the  statutory  declarations,  and  we  have  all  signed  the 
oath  of  secrecy  and  received  our  commissions.  A  few  words 
of  instruction  and  advice  from  the  Depute  Sheriff'-Clerk,  some 
hurried  questions  and  answers  as  to  this  and  that,  then  into  the 
waiting  cab  step  my  clerk  and  I,  with  our  tin  boxes,  the  one 
being  the  sacred  ballot-box  and  the  other  containing  the  ballot- 
papers  and  the  other  paraphernalia  of  the  poll,  and  off"  we  rattle 
to  the  railway  station. 

A  pleasant  journey  of  an  hour  or  so  and  we  arrive  at  the 
little  country  station  where  the  first  part  of  our  travelling  ends. 
Down  the  long,  dusty  road  comes  the  jolting  old  spring-cart  that 
is  to  take  us  up  to  the  village  where  lies  the  scene  of  our  labours 
on  the  morrow.  In  go  the  tin  boxes,  followed  by  ourselves,  and 
off"  we  set,  to  arrive  in  twenty  minutes  at  the  whitewashed  little 
inn  which  bears  the  arms  of  the  "  big  man  "  of  the  district.  A 
small  crowd  of  children  stand  about  the  door  as  we  alight,  and 
raise  a  modest  shout  when  we  gingerly  dismount  and  pass  within 
the  portals.  With  expansive  smile  the  landlady  ushers  us  into 
her  best  parlour,  and  soon  puts  before  us  a  smoking  meal. 

Dinner  over,  we  light  our  pipes  and  look  through  the  sweet- 
briar  that  leans  into  the  room  as  we  open  the  window,  look  at 
the  thatched  house  opposite,  brilliant  with  bills  setting  forth  in 

giant  type  and  lurid  colours  the  merits  of  the candidate. 

We  can  just  see  dimly  the  forms  of  some  half-dozen  committee 
men  bending  over  a  table  strewn  with  papers,  earnestly  dis- 
cussing. Now  and  again  a  stray  man  drops  in  to  join  his 
fellows,  and  I  notice  that  every  man  in  turn  comes  out  and 
stands  guard  over  the  bills,  whose  bright  colours  tempt  the 
urchins  to  clutch  at  them.  A  dreamy  hour  or  so  passes;  the  long, 
straggling  street  is  waking  up  from  its  afternoon  siesta;  the 
women  are  beginning  to  stand  in  the  doorways  with  their 
knitting ;  the  children  are  "  cuddling  doon "  in  their  beds ;  and 
the  men,  washed  as  to  their  faces  and  changed  as  to  their  gar- 
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m'ents,  are  issuing  forth  to  hear  the  last  speech  and  enjoy  the 
last  heckling  before  to-morrow*s  voting. 

My  clerk  holds  strong  political  opinions,  which  diiFer  mate- 
rially from  mine,  and  he  joins  the  stream  of  the  free  and 
ind^endent  ones  who  are  making  for  the  schoolhouse  where 

the candidate  is  to  hold  forth.     A  good  deal  of  political 

oratory  has  flowed  over  me  these  last  few  weeks;  I  have  my 
own  assured  hope  in  regard  to  a  majority ;  and  I  feel  that  it  will 
be  more  for  my  soal's  health  to  sit  quietly  at  the  little  parlour 
window,  so  I  courteously  decline  my  clerk's  invitation  to  accom- 
pany him.  I  lean  back  in  the  well-worn  easy-chair,  and 
leisurely  puff  my  smoke  through  the  sweetbriar,  and  listen 
dispassionately  to  the  alternate  cheering  and  booing  that  floats 
through  the  open  windows  of  the  schoolhouse.  Presently  I  see 
a  taJl,  thin  man  coming  round  the  comer  of  the  school,  and 
walking  by  his  side  (a  trifle  timidly,  it  seems  to  me)  a  slim 
young  woman.  He  is  walking  rapidly,  and  she,  it  is  evident, 
has  some  difliculty  in  keeping  pace  with  him.  They  pass  my 
window  on  the  other  side  of  the  street,  and  I  see  their  faces 
distinctly.  Both  his,  pale  and  spectacled,  and  hers,  with  dark 
complexion  and  hair,  are  strangely  lighted  up  as  they  now  and 
then  venture  to  look  at  each  other.  The  village  gossips  too, 
I  can  see,  are  laying  their  heads  together  with  knowing  smiles. 
Unless  I  am  greatly  out  of  my  reckoning  these  two  are  lovers ; 
and  then  I  puzzle  as  to  why  he  should  be  walking  at  so  unlover- 
like  a  pace. 

Gradually  the  sun  sets  behind  the  ridge  of  wooded  hills  that 
forms  the  background  to  my  little  picture.  The  lights  begin  to 
twinkle  in  the  shops  of  the  village  "merchants";  the  busy 
knitters  say  good-night  to  each  other ;  the  doors  of  the  school- 
house  are  thrown  open,  and  the  excited  crowd  of  electors  pour 
out  into  the  street  and  begin  to  fight  their  battles  o  er  again. 

A  carriage  rolls  past  my  window,  and  the  candidate  for 

shire  having  ha,d  his  last  say  out,  is  now  on  his  way  home. 

My  clerk  enters  the  room  with  a  companion,  to  whom  I  am 

introduced.     He  is  the  Rev.  Mr. ,  parish  minister  of  . 

He  had  been  an  "  assistant"  in  the  county  town  from  which  we 
started,  and  my  clerk  had  been  one  of  his  flock. 

The  lamp  is  lit,  corks  are  popped,  and  we  all  three  sit  at  the 
table.  Presently  enters  to  us  the  local  "  vet.,"  and  we  are  soon 
plunged  into  wild  and  whirling  talk  on  the  question  of  the  hour. 
The  parson  is  unnaturally  quiet  at  first,  but  the  scathing 
sarcasms  of  the  "vet."  (who,  I  have  since  learned,  goes  three 
miles  out  of  his  way  to  attend  the  nearest  U.P.  kirk)  begin  to 
affect  him.     He  ffathers  himself  together  and  smites  the  "  vet" 
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hip  and  thigh.  My  clerk  sees  before  him  a  divided  duty,  bnt 
inclines  to  side  with  the  "vet.,"  and  I  endeavour  to  act  as 
moderator  of  the  debate.  On  and  on,  round  and  round,  goes  the 
talk;  more  corks  are  popped ;  the  lamp  is  trimmed.  The  heavy 
eight-day  clock  in  the  lobby  booms  out  midnight,  and  knowing 
that  I  must  rise  earlier  than  is  my  wont,  I  excuse  myself  for 
retiring  from  the  company  and  go  upstairs.  Just  before  jumping 
into  bed  I  raise  the  window-blind  and  look  out.  What  a  lovely 
night !  The  light  in  the  committee-room  over  the  way  is  still 
burning.  I  get  into  bed  and  am  just  dozing  off  when  I  hear  the 
front  door  open,  and  presently  voices  are  raised  in  the  street 
above  conversational  key — the  voices  of  the  company  I  have 
just  left.  I  hear  heavy,  irregular  footsteps  under  the  window, 
and  the  names  of  Glaxlstone  and  Salisbury  are  scattered  freely 
on  the  night  air.  I  feel  my  head  beginning  to  buzz,  and  fall  into 
deep  sleep. 

When  I  awake  it  is  half -past  six,  and  as  I  pull  up  the  blind 
and  throw  open  the  window  a  flood  of  rich  sunshine  and  sweet, 
perfumed  air  rushes  into  the  room.  My  clerk  is  neai-ly  half-an- 
hour  late  for  breakfast,  and  has  to  gobble  it  in  less  than  ten 
minutes,  for  I  insist  upon  being  at  the  schoolhouse  at  half -past 
seven.  He  looks  a  little  bleached  this  morning  I  think,  but  as 
I  never  saw  him  before  yesterday  afternoon  I  do  not  make  any 
remark.  He  picks  up  the  tin  boxes,  and  we  step  into  the  street. 
How  fragrant  the  air  is,  and  how  pretty  the  schoolmaster's  roses 
look  as  we  approach  the  school.  It  is  with  a  half  feeling  of 
regret  that  I  say  good  morning  to  the  two  policemen  who  for 
the  last  half  hour  have  been  guarding  the  gate,  and  enter  the 
schoolroom. 

The  next  half  hour  is  a  busy  one,  for  we  have  to  fit  up  our 
little  stage,  so  to  speak,  and  have  all  our  properties  ready  for 
the  rising  of  the  curtain  at  eight  o'clock  prompt.  But  every- 
thing has  been  well  planned,  and  as  the  hour  comes  round  we 
admit  the  first  batch  of  voters,  and  in  their  presence  and  in 
presence  of  the  agents  for  the  respective  candidates,  who  have 
produced  their  authority  to  be  within  the  precincts,  I  raise  the 
lid  of  the  ballot-box,  and,  after  the  manner  of  professors  of  the 
art  of  magic,  call  the  attention  of  all  present  to  the  fact  that  the 
box  is  empty,  and  then  seal  it  up.  My  clerk  and  I  then  settle 
down  to  the  day's  business.  In  this  tall,  pale  man  with  the 
spectacles  who  presents  himself  first  at  the  table  I  recognise  the 
lover  of  last  night.  He  is  the  schoolmaster,  and  he  tells  me  that 
he  is  in  a  hurry  to  catch  a  train,  so  I  bring  down  the  official 
stamper  with  a  sharp  crack  on  the  ballot-paper,  tear  it  off,  and 
hand  it  to  him  without  delay.     He  marks  it,  slips  jt  into  the 
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box,  and  hurries  off.  The  others  who  are  waiting  take  the 
matter  more  leisurely,  and  from  their  conversation  I  gather  the 
reason  of  the  schoolmaster's  rapidity.  The  schoolmistress  (how 
much  prettier  that  name  is  than  the  modem  "  female  teacher") 
and  he  ai-e  to  be  married  at  the  end  of  the  session,  and  they  are 
taking  advantage  of  the  enforced  holiday  to  go  to  the  county 
town  to  see  about  "getting  things."  She  went  by  train  last 
night,  and  almost  lost  it,  for  the  master  and  she  had  been  singing 
in  the  school,  and  had  forgotten  that  time  was  passing.  He 
had  remained  in  order  to  give  his  vote  the  fii'st  thing  in  the 
morning. 

An  hour  passes  and  no  more  stir.  But  from  nine  to  ten — 
the  breakfast  hour  in  the  "  works"  that  lie  about  a  mile  off — we 
have  a  regular  stream,  and  our  tongues  and  hands  are  kept 
in  constant  work.  How  queerly  some  of  the  men  look  as  they 
advance  to  the  table,  and  how  defiantly  some  of  them  tell  us 
their  names  and  parishes.  It  is  quite  a  study  in  the  intonations 
of  the  voice  to  hear  them  pronounce  the  name  of  their  parish, 
most  of  them  as  if  they  had  never  heard  of  another  in  all  bi-oad 
Scotland.  Tliere  is  impatience  visible,  too,  the  impatience  of 
hungry  men  who,  while  proud  of  exercising  their  privilege,  are 
anxious  to  appease  their  appetites  and  be  back  to  their  work  at 
the  regulation  hour.  But  my  clerk  and  I  work  with  a  will  and 
try  to  keep  up  good  humour  by  little  jokes.  And  so  the  "  break - 
"  fast  batch"  is  disposed  of. 

Another  lull;  and  I  go  on  a  tour  of  inspection  round  the 
schoolroom,  while  my  clerk  drops  into  a  stertorous  slumber. 
The  walls  are  hung  with  diagrams  of  objects  "  vegetable,  animal, 
"  and  mineral,"  and  studded  about  the  room  are  various  articles  of 
educational  furniture  required  by  "my  Lords"  of  the  Depart- 
ment. I  open  a  door  leading  into  a  smaller  room  redolent  of 
rose  leaves.  A  glance  is  sufficient  to  satisfy  me  that  this  is  the 
schoolmistress's  room.  Flowers  everywhere.  The  school  piano 
stands  open,  and  lying  on  a  chair  beside  it  is  a  strongly-bound 
book  of  music,  the  leaves  ragged  and  yellow.  What  curious  old 
stuff  she  has  been  singing!  Sentimental  ballads  of  the  early 
sixties.  The  book  must  have  been  her  mother's.  I  run  over 
some  of  them,  and  as  certain  old  familiar  chords  ring  out  I  feel 
getting  a  little  bit  sentimental  too.  These  same  old  songs  still 
have  their  charm  I  find,  though  not  quite  so  potent,  perhaps,  to 
me  as  in  those  early  days. 

But  I  am  interrupted.     One  of  the  men  in  blue  comes  upon 

me  and  tells  me  in  awestruck  tones  that  Sir  William  has 

just  arrived  to  record  his  vote,  and  has  caught  my  unfortunate 
clerk  literally  napping.     I  hasten  to  the  table,  shake  up  my 

Digitized  by  CjOOQIC 


260  "  AT  A  COUNTRY  POLLING  STATION."  (Ocjr. 

assistant,  and  apologise  profusely  to  Sir  William  for  having 
kept  him  waiting.  He  glares  at  my  clerk,  mutters  something 
about  "  utter  want  of  sense  of  responsibility,"  takes  his  paper  in 
no  very  good  humour,  and  straightway  records  his  vote.  After 
him  comes  the  acknowledged  "heckler"  of  the  district,  with 
whom  the  agents  crack  local  jokea  The  agents,  by  the  way, 
have  been  a  little  stiff  and  formal,  but  as  the  day  wears  on  and 
we  all  begin  to  feel  more  and  more  man's  primary  need  of  society 
we  gradually,  as  it  were,  melt  to  each  other.  From  the  windows 
behind  us  we  can  see  the  electors  coming  up  the  slight  incline 
that  leads  to  the  school,  and  as  they  come  up  policemen  and 
agents  vie  with  each  other  in  telling  me  good  stories  of  their 
political  sayings  and  doings.  Here  is  a  man  of  whom  it  is  one 
of  Scotland's  boasts  that  she  has  not  many — a  man  who  cannot 
read — so  I  clear  the  room,  mark  his  paper  for  him,  and  make  the 
necessary  declaration.  This  is  always  a  very  light  department 
of  the  presiding  officer's  duties  in  Scotland,  thanks  to  these  same 
schoolrooms  where  so  many  votes  are  being  recoinied. 

The  long,  hot  afternoon  creeps  on,  and  the  musical  tinkle 
of  the  neighbouring  anvil  and  the  gentle  tapping  of  the  school- 
master's roses  on  the  window  make  me  too  feel  slumbrous,  so  I 
send  out  to  the  inn  for  tea  that  we  may  be  braced  up  for 
the  struggle  which,  the  policemen  tell  me,  will  certainly  come  on 
after  six  o'clock.  And  presently  it  does  come  on.  The  "  break- 
fast batch"  were  nothing  to  this — ^hungry,  angry,  importunate. 
But  I  take  it  quite  coolly,  insisting  to  the  last  in  seeing  the 
official  stamp  on  the  paper  before  it  is  slipped  into  the  box. 
Then  comes  an  altercation  with  a  disappointed  man,  a  man  who 
has  booed  and  heckled  his  hardest  at  the  meetings,  but  who  on 
asking  for  a  ballot-paper,  is  told  that  his  name  is  not  on  the 
register,  and  who  forthwith,  after  an  "angry  parle,"  goes  off 
swearing  blindly  at  gods  and  men.  It  is  a  hard  case,  but  I  have 
no  time  for  more  than  a  few  words  of  civil  sympathy — quite 
lost  on  him  apparently,  for  he  falls  foul  of  the  policemen,  who 
speedily  cast  him  forth.  And  so  on  it  goes,  and  the  stamper 
rings  out  until  the  first  stroke  of  eight  o'clock  announces 
the  end  of  our  twelve  hours,  and  the  doors  are  closed  and 
locked. 

Down  come  the  stage  and  all  the  properties.  The  ballot-box  is 
tied  up  in  its  ragged  old  cover,  frayed  with  the  wear  of  many  elec- 
tions. My  various  sealed  packets  are  made  up,  and  laid  decently 
in  the  other  tin  box  along  with  the  other  matters  therein 
contained.  The  jolting  old  spring-cart  dashes  up  to  the  door. 
My  clerk  and  I,  grasping  firmly  our  now  trebly-precious  belong- 
ings, take  our  seats ;  and  through  a  double  row  of  the  glorious 
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free  and  independent  ones  we  set  off  at  a  rattling  pace  to  the  rail- 
way statioii,  whence  we  are  borne  in  due  course  to  the  county 
town  where  our  journey  began  and  where  it  now  ends. 


PROFESSIONAL  RECOLLECTIONS. 

3. — Non  compos  mentis, 

I  REMEMBER  two  Consultations  of  rather  a  singular  character. 
One  wintry   day   a  lady   called   with   her  grown-up   son  and 
daughter.      She  was  a  widow  in   a   bla<;k   coal-scuttle  bonnet 
unrelieved  by  white;  they  were  all  dressed  in  black,  and  the 
son  was  protected  from  the  cold  by  a  bla<;k-and-white  checked 
muffler  wound  several  times  round  his  neck.     They  glided  round 
the  door  rather  than  walked,  and  sat  down  in  a  row  against  the 
wall.     The  widow  smiled  strangely  as  she  unfolded  her  case,  the 
daughter  looked  pale  and  ill,  and  the  son  sat  perfectly  silent, 
listening  intently  to  his  mother  s   flow  of  words,  and  faintly 
smiling  at  times.     She  explained  that  she  had  a  tenant  whom 
she  wished  to  get  rid   of  because   he  was   displeasing  to  her 
huthanfid.     Perhaps  I  was  not  aware  that  she  had  visions?     No,  I 
had  not  heard  of  it.     Oh,  yes,  it  was  true.     Her  husband  fre- 
quently came  at  night  and  told  her  what  to  do.     He  was  in  the 
house  two  nights  ago,  and  they  had  all  spent  a  very  pleasant  time 
together.     And  to  my  surprise  the  pale  daughter  said,  with  a 
pleasant  smile,  "  Yes,  father  was  in  the  house."     And  the  silent 
youth  also  nodded  his  head  and  smiled.     Evidently  they  were 
all  agreed  upon  that.     Her  husband  had  told  her,  she  continued, 
that  she  miist  not  have  this  man  as  her  tenant,  and  when  he  was 
alive  he  was  a  very  good  man  of  business.     On  inquiry  I  ascer- 
tained that  the  tenant  held  a  written  lease,  and  I  endeavoured 
to  explain  the  legal  difficulties  that  lay  in  the  way  of  getting  rid 
of  him,  when  the  widow  interrupted  me  to  mention  that  her 
husband  in  his  last  visit  had  told  them  that  if  she  kept  this 
tenant  she  would  die ;  and  the  silent  son  and  the  pale  daughter 
affirmed  the  statement.     I  assured  her  that  I  did  not  see  any 
connection  between  her  life   and   the   tenant's   lease,  and  was 
proceeding  to  explain  that  unless  the  tenant  chose  to  go  out 
voluntarily  I  feared  she  must  put  up  with  him,  when  suddenly 
the  widow  rose  up — her  figure  was  thin  and  tall — and  in  im- 
pressive tones,  with  a  distant  look  in  her  eyes,  she  began  to  tell 
me  rapidly  that  last  night  she  had  had  another  vision.    The  angel 
of  death  stood  over  her  with  a  naked  sword  in  his  hand,  which 
he  pointed  at  her  heart,  thus  ! —    And  as  if  my  hearthrug  was 
her  prostrate  body,  she  struck  an  attitude  of  menace,  bending 
forward  with  both  arms  extended,  from  which  her  cloak  hung 
down  like  two  black  wings,  while  she  glared  at  the  pattern  on 
the  rug  with  eyes  that  flashed  from  the  depths  of  her  black 
coal-scuttle  bonnet.     A  witch  of  Endor  sent  to  trouble  me.     "And 
the  angel  said,"  she  exclaimed,  "  unless  you  put  away  that  tenant 
this  sword  will  pierce  your  heart."     "  And  what  can  I  do  ?"  she 
inquired,  turning  to  me  with  hands  clasped  before  her.    "  I  must 
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put  him  away  or  die  ! "  "  It  is  quite  true,"  echoed  the  son  and 
daughter  solemnly.  "  Have  you  ever  had  visions  ? "  the  widow 
demanded,  bending  forward  and  fixing  her  keen  eyes  on  me. 
"  No,"  I  answered  humbly.  That  was  enough.  She  sat  down, 
and  all  three  smiled  pityingly  on  me  as  they  exchanged  glances, 
and  the  pale  daughter  sighed. 

The  interview  was  len^hy  and  troublesome,  but  at  last  the 
widow  consented  to  my  writing  the  tenant  on  the  subject.  But 
I  need  hardly  add  that  he  failed  to  see  the  matter  in  the  same 
light  as  his  sti'ange  landlady. 

My  client  was  a  big,  burly,  red-faced  carting  contractor,  and 
taciturn.  A  man  of  no  gestures  and  few  words.  I  had  piloted 
a  debts  recovery  case  for  him  to  a  successful  judgment,  and 
there  seemed  to  be  a  reasonable  prospect  of  my  getting  the  very 
modest  fee  which  attaches  to  such  cases,  when  one  mormng  he 
called  upon  me.  The  interview  took  place  in  a  large  stone 
safe.  Sitting  down  with  his  back  very  stiff,  he  handed  me  a 
schedule  of  arrestment.  One  glance  was  enough.  A  latent 
debtor  had  uprisen  from  a  very  hazy  past,  and  with  one  stroke 
of  the  sheriff-officer's  baton  had  shattered  all  my  client  s  hopes  of 
getting  a  little  ready  money,  and  mine  of  ever  fingering  my 
feeble  fee.  A  knock  came  to  the  door,  and  I  went  out.  The 
caller  was  a  slightly-built  gentleman,  the  gentleman  who  had 
caused  the  too  timeous  arrestment  to  be  lodged.  He  had  called 
to  see  if  I  would  pay  over  the  money  without  further  proceedinga 
I  said  my  client  was  here,  and  he  had  better  come  in  and  see 
him,  and  with  light  heart  and  step  he  entered  the  iron  safe,  and, 
sitting  down,  explained  in  quite  an  affable  way  to  my  client  and 
the  assembled  tin  deed-boxes  that  the  debt  was  due,  and  that  he 
would  like  payment.  A  little  conversation  followed,  in  which  I 
expressed  a  hope  that  he  would  be  contented  with  something 
less  than  all  the  eggs  in  the  nest,  during  which  my  client  sat 
bolt  upright  and  silent.  The  stranger  was  replying  that  he  did 
not  see  why  he  should,  when  we  were  both  electrified  by  the 
silent  giant  suddenly  bounding  to  his  feet,  and  shouting  inco- 
herently at  the  pitch  of  his  voice  as  he  shook  his  large  fist  at  the 
astonished  visitor  that  if  he  did  not  take  off  the  arrestment  he 
would  take  his  life,  and,  shutting  the  iron  door  and  standing 
before  it,  he  continued  that  my  visitor  would  not  go  out  of  that 
safe  alive  unless  he  did  so ;  that  he  had  nothing  to  live  on,  and 
he  must  have  his  money.  I  endeavoured  to  stop  him,  but  it 
was  no  use.  He  continued  to  shout  that  he  would  follow  my 
visitor  through  every  street  in  the  town  till  he  took  off  the 
arrestment — ^yes — he  would  take  his  life.  When  he  stopped,  he 
sat  down  again,  stiff,  silent,  and  impassive  as  before.  I  suggested 
that  perhaps  my  visitor  had  better  comply  with  the  request. 
With  difficulty  I  got  my  client  to  consent  to  my  visitor  and 
myself  having  a  few  words  together  in  the  next  room.  Then  I 
told  him  that  I  thought  my  client  was  verging  on  insanity,  with 
which  he  quite  agreed,  and  as  he  had  to  pass  the  open  safe  door 
on  his  way  out  of  the  office,  he  further  agreed  to  withd 
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arrestment.     When  I  told  my  client  the  result  he  did  not  utter  a 
word,  but  sat  silent  and  unmoved. 

I  was  not  surprised  to  learn  a  short  time  afterwards  that  my 
chance  client  had  once  been  in  a  lunatic  asylum,  and  that  he  was 
again  located  there. 


At  Forfar,  on  3rd  September,  Mr.  John  Myles  (of  Messrs. 
J.  &  A.  W.  Myles,  solicitors,  Forfar),  aged  seventy-eight  years. 
Mr.  Myles  at  the  time  of  his  death  was  Dean  of  the  Faculty  of 
Procurators  in  the  Forfar  district.  He  was  a  native  of  Perth, 
where  he  was  bom  in  1814.  Up  till  the  age  of  seventeen  he 
attended  the  Perth  Academy,  and  was  afterwards  apprenticed 
to  Messrs.  Peddie  &  M*Kenzie  (now  Messrs.  M'Kenzie  &  Dickson) 
of  that  city.  When  his  apprenticeship  was  finished  he  was 
appointed  conveyancing  clerk  to  Messrs.  Mitchell,  Glasgow, 
where  he  attended  the  law  classes  of  the  University.  In  1838 
he  was  appointed  assistant  to  Messrs.  Duncan  &  M*Lean,  Perth, 
and  acted  for  four  years  as  assistant  procurator-fiscal  for  Perth. 
He  was  admitted  a  procurator  in  1842,  and  in  February  last  the 
procurators  in  the  Forfar  district  celebrated  the  jubilee  of  his 
admission.  On  that  occasion  Sheriff*  Robertson,  who  presided, 
spoke  in  terms  of  the  highest  praise  of  Mr.  Myles  as  a  pro- 
fessional and  as  a  private  gentleman.  Mr.  Myles  subsequently 
became  pfiurtner  to  Mr.  Hutcheson,  procurator-fiscal  for  the  county 
of  Forfar,  at  whose  death,  five  years  later,  he  commenced  business 
on  his  own  account.  Besides  building  up  a  lucrative  private 
practice,  Mr.  Myles  held  several  factorships.  As  he  advanced  in 
years  he  was  joined  by  his  son,  Mr.  Adam  Whitson  Myles,  now 
county  clerk,  and  subsequently  by  son,  Mr.  Robert  Freer  Myles, 
LL.B.,  and  these  constituted  the  well-known  firm  of  Messrs. 
J.  &  A.  W.  Myles  &  Co.  In  1871  Mr.  Myles  was  appointed  an 
honorary  Sheriff*-Sub8titute  for  the  county,  and  on  the  appoint- 
ment of  Lord  Strathmore  to  be  Lord  Lieutenant  of  Forfarshire,  he 
was  appointed  clerk  of  Lieutenancy.  In  1881,  on  the  death  of 
Mr.  James  Young,  Mr.  Myles  was  elected  Dean  of  Faculty  of 
Procurators  in  the  Forfar  district — a  position  which  he  held 
with  much  acceptance  till  his  death.  He  was  also  a  Justice  of 
the  Peace  for  Forfarshire.  He  was  a  Conservative,  and  was 
also  a  staunch  Churchman. 

At  Aberdeen,  on  11th  September,  Mr.  Francis  Edmond,  LL.D., 
of  Kingswells,  Aberdeen,  in  his  eighty-seventh  year.  Dr.  Edmond 
was  a  native  of  Aberdeen,  and  was  educated  at  the  University,  of 
which  he  was  afterwards  legal  adviser  for  about  half  a  century. 
He  received  the  honorary  degree  of  LL.D.  from  his  Alma  Mater. 
Dr.  Edmond  was  instrumental  in  getting  the  library  of  the  great 
Latinist,  Dr.  Melvin,  handed  over  to  the  University,  and  he  was 
the  father  of  the  Society  of  Advocates,  and  founded  a  law  bursary. 
He  was  in  partnership  for  many  years  with  his  brother  James, 
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and  afterwards  two  of  his  sons,  along  with  Mr.  Otto  Macqueen, 
were  asguined  as  partners,  On  the  dissolution  of  that  firm 
some  years  ago,  Dr.  Edmond  continued  to  conduct  several 
professional  affairs  in  which  he  took  personal  interest  up  till 
last  year,  when  he  had  a  shock  of  peiralysis,  which  left  him 
in  a  weak  state  of  health.  As  a  lawyer  he  was  very  suc- 
cessful, and  in  politics  he  was  a  Liberal ;  but  apart  from 
his  philanthropic  work,  he  took  no  prominent  part  in  public 
affairs. 

At  Hamilton,  on  16th  September,  Mr.  Robert  Archibald, 
writer,  and  Provost  of  Hamilton.  Since  March  last  the  deceased 
gentleman  had  been  completely  laid  aside  from  the  discharge  of 
public  and  private  duties.  Though  bom  in  Strathaven,  he  was 
brought  up  in  Hamilton.  He  quickly  made  his  mark  as  a  Court 
practitioner,  and  in  a  few  years  found  himself  at  the  head  of  one 
of  the  leading  legal  firms  in  the  Middle  Weird  of  Lanarkshire, 
greatly  trusted  and  much  respected  by  all  classes.  Seventeen 
years  ago  he  entered  the  Town  Council,  and  after  long  service 
as  a  bailie  was  three  years  ago  elected  to  the  civic  chair.  He  is 
survived  by  a  widow  and  young  family. 

At  Methven,  Perthshire,  on  17  th  September,  Mr.  William 
Smythe.  One  of  the  younger  sons  of  the  Hon.  Lord  Methven, 
Mr.  Smythe  was  bom  in  1803.  He  was  educated  at  a  school  in 
Westminster,  where  he  had  the  Earl  of  Mansfield,  Bishop  Eden, 
Lord  Devon,  and  the  late  Lords  Amherst  and  Chichester,  and 
other  celebrated  public  men  as  his  fellow  pupils.  He  highly 
distinguished  himself  in  his  university  career  at  Christchurch, 
Oxford,  taking  first-class  honours  in  classics.  Having  taken  the 
degrees  of  B.A.  and  M.A.,  he  was  called  to  the  En^ish  bar  in 
1829.  He,  however,  abandoned  Lincoln's  Inn,  and  joined  the 
Scotch  bar  in  1835.  He  was  secretary  to  the  Commission 
appointed  to  inquire  into  the  Poor  Law  question,  and  he  became 
secretary  of  the  Board  of  Supervision  at  its  institution  in  1845. 
He  continued  a  member  of  the  board  till  1885.  Besides  the  share 
Mr.  Smythe  had  in  the  organisation  of  the  Poor  Law  system,  he 
was  also  called  upon  to  act  on  several  royal  commissions,  notably 
the  Commiasion  upon  the  road  system  of  Scotland  in  1858-59, 
of  which  he  was  chairman,  and  an  admirable  report  of  which, 
drawn  up  in  ^eat  measure  by  himself,  formed  the  foundation 
of  the  legislation  under  which  the  roads  are  now  managed. 

At  Aberdeen,  on  23rd  September,  Dr.  George  Grub,  Emeritus- 
Professor  of  Law  in  Aberdeen  University,  aged  eighty-one.  Dr. 
Grub  had  been  completely  laid  aside  from  professional  duties  for 
some  time,  and  his  death  was  not  unexpected.  Bom  in  1812,  he 
received  his  education  at  Old  Aberdeen  Grammar  School  and 
Kings  College,  taking  his  degree  in  1829.  He  was  apprenticed 
to  law,  and  his  abilities  were  recognised  by  his  appointment  to  a 
lectureship  in  Scots  Law  and  Conveyancing  in  Marischal  College 
in  1843.  He  was  appointed  Professor  of  Law  in  1881,  and  held 
that  position  for  ten  years,  when  he  retired.  He  received  the 
degree  of  Doctor  of  Laws  from  Aberdeen  University  in  1864, 
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He  was  town  clerk  of  Aberdeen  for  thirty  years.  In  politics 
Dr.  Grub  was  a  Conservative,  and  he  was  an  ardent  Episcopalian. 
Dr.  Grub  was  a  widower,  and  is  survived  by  two  sons,  clergymen 
of  the  Episcopalian  Church. 


Hoitd  from  (Strinbtirg^. 

Parliament  House,  SOth  September^  1892. 
The  summer  is  over.  We  are  in  the  middle  of  an  autumn  from 
the  copious  teai-s  and  blustering  winds  of  which  lawyers  have 
been  glad  to  take  refuge  in  town.  According  to  unanimous 
opinion,  few  seasons  have  seen  fewer  city  people  about  the 
streets.  In  the  early  part  of  August  strangers  flocked  to  the 
meetings  of  the  British  Association,  but  lawyers — having  in 
their  ordinary  occupation  quite  enough  to  do  with  learning — 
cried  oif,  and  were  found  elsewhere.  The  hall,  the  court-rooms, 
the  corridors,  were  given  up  to  the  scientific  people,  or  people 
who  think  themselves  so,  or  who  have  a  fad  or  an  idea  and  wish 
to  air  it  a  little  or  see  if  there  is  anything  in  it.  Excellent 
accommodation  the  House  provided.  Hall  and  court-rooms  were 
used  and  admired.  The  quaint  old  gentlemen  in  red  and  black 
robes  and  white  wigs  of  vaiious  pattern  came  in  for  a  good  deal 
of  patronising  nineteenth-century  criticism.  The  court  rooms 
did  not  quite  know  themselves,  there  was  so  much  talk  of  a 
promiscuous,  speculative,  and  not  over-relevant  kind,  at  least  in 
many  cases;  although  one  is  bound  to  admit  that  in  most 
instances  the  discussions  were  instructive  and  fairly  interesting. 
The  remorseless  transformation,  however,  drove  out  the  last 
tenacious  occupant  of  the  law-i*oom — I  believe  with  bitterness 
in  his  heart  and  execration  on  his  lips. 

In  point  of  fact  these  worms  had  no  right  to  be  there, 
because,  however  busy  a  junior  may  be,  it  must  be  either  book- 
fever  or  congestion  amounting  to  case-apoplexy  where  he  cannot 
put  off  rummaging  until  September.  As  soon,  therefore,  as  any 
remote  chance  of  getting  the  last  jury  trial  has  died  away,  and 
even  before  the  breath  of  the  August  mornings  invites  to  the 
fresh-smelling  heather,  tiles  are  put  in  their  boxes,  black  coats 
brushed  and  put  aside — the  times  wan-ant  a  thrifty  care, — and  an 
effort  made  all  round  to  appear  as  rustic  and  sporting — chiefly 
sporting — as  possible.  Then  a  valedictory  dinner  or  two,  then 
the  station,  then  the  pathless  woods  or  the  lonely  shore,  places 
where  we  all  know  a  raving  maniac  named  Byron  thought,  and 
indeed  said,  the  creative  feat  of  making  society  out  of  nothing 
could  be  performed. 

As  usual,  the  bench  and  the  bar  scattered  themselves  over 
Scotland,  and  some  other  parts  of  Europe,  but  the  favourite 
diversions  were  found  not  to  be  in  travel  at  all,  but  in  the 
national  games   of  hunting  deer  or  golf  balls.      Njimbei-s  of 
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lawyer  did,  indeed,  find  themselves  as  far  as  Norway,  on  the 
much  advertised  and,  no  doubt,  enjoyable  trips  to  the  fjords,  but 
the  cholera  scare  put  an  early  stop  to  excursions  of  that  kind, 
'and  nothing  was  left  to  them  to  do  but  to  go  to  the  places 
mentioned  and  lay  in  a  supply  of  health.  It  is  often  somewhat 
difficult,  if  not  impossible,  to  do  even  that — depending  the 
main  on  the  kind  of  quarters  one  secures  out  of  the  infinite 
variety  of  bunks  in  the  market,  some  roomy  enough,  others  mere 
pepper-boxes,  some  surrounded  by  flowers  and  bees,  others  by 
sand  and  vermin,  and  so  on. 

The  holiday  began  exceptionally  soon.  In  the  ordinary  case 
the  summer  session  is  so  short  that  it  reminds  one  of  the 
reminder  the  New  York  preacher  gave  his  fashionable  con- 
gregation— that  as  they  stayed  in  that  city  only  a  few  weeks  in 
the  year,  they  had  a  very  short  time  to  be  saved  in.  But  this 
customary  shortness  was  itself  abbreviated  owing  to  political 
disturbance,  and  most  of  us  had  been  enjoying  the  soft 
.  ministrations  of  nature  for  a  month  ere  we  recollected  that 
the  helm  of  the  State  had  been  put  into  new  hands,  and  the 
position  of  parties  reversed.  Then  we  were  startled  one  calm 
morning  by  the  announcement  that  the  Deputes  were  no  longer 
a  quartette  of  rosy  youths,  but  four  grave  and  reverend  seniors. 
That  is  not  meant  for  a  joke,  but  a  sober  fact. 

I  am  in  these  lines  telling  but  half  the  truth.  What  I  have  said 
applies  only  to  those  beatific  souls  who  (in  sentiment  and  aspira- 
tion) were  soaring  in  a  summer  sky,  beyond  the  reach  of  sordid 
views  of  promotion  or  the  like.  The  Tory  Government  being 
displaced  after  a  most  successful  regime  of  six  years,  naturally 
attention  was  turned  upon  the  actors  who  were  next  to  strut  upon 
the  stage.  Speculation  was  naturally  keen  about  the  direction  in 
which  the  patmnage  would  bend  its  golden  wand.  The  uncertain- 
ties of  fortune,  the  predilections  of  the  great,  the  deserts  of  old 
rivals  and  the  clamant  merits  of  new,  an  ever-changing  variety 
and  stress  of  circumstance,  made  the  forecast  doubtful  even  in  the 
most  favoured  instances.  Friend  and  foe  are  glad  to  see  such 
great  lawyers  as  Mr.  Balfour  and  Mr.  Asher  at  the  head  of 
affairs ;  in  every  other  case,  so  far,  the  new  appointments  have 
given  satisfaction.  The  profession  is  particularly  pleased  that  at 
IsLst  the  claims  of  Mr.  Strachan,  who  passed  in  1865 — the  same 
year  as  Lord  Kyllachy  and  Sheriff"  Cheyne — ^should  have  been 
recognised  by  the  party  he  has  served  so  well.  The  precedents 
set  by  the  Tories  in  the  cases  of  Mr.  Murray  and  Mr.  Dickson, 
both  made  senior  Advocate  -  Deputes  straight  off*,  justified  Mr. 
Strachan  being  placed  at  the  head  of  the  new  team  ;  Mr.  Taylor 
Innes  (1870),  Mr.  A.  J.  Reid  (1866),  and  Mr.  Lorimer  (1866)  being 
reinstated  in  their  old  positions.  As  was  very  wisely  done  by 
the  last  Government,  it  is,  I  understand,  ordered  that  the  post  of 
extra  Advocate-Depute  shall  circulate  amongst  the  more  pro- 
minent of  the  Gladstonian  juniors,  and  no  more  popular  incumbent 
could  have  been  selected  to  begin  with  than  Mr.  Baxter  (1877), 
who  has  for  several  yeai-s  officiated  as  an  acting  Sheriff'-Substitute 
in  Midlothian.    Mr.  R.  L.  Orr  (1881)  has  been  made  Sher^  Court 
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Depute.  The  Crown  agent  is  Mr.  Cowan,  a  son  of  the  late  Lord 
Cowan,  who  first  received  the  appointment  upon  Mr.  Logan  s 
resignation  when  the  Gladstonians  were  last  in  office.  Mr. 
Morton,  the  old  agent  of  the  Whigs,  is  still  alive  and  able  to 
work,  but  six  or  eight  years  ago  felt  disinclined  to  return  to 
official  life.  Mr.  Patten  MacDougall  resumes  duty  as  Lord- 
Advocate's  secretary.  Mr.  MacDougall  may  be  remembered  as  a 
very  active  Gladstonian  secretary  when  Mr.  Gladstone  first  came 
down  to  Midlothian,  -but  during  the  eclipse  of  the  party  he  has 
acted  as  one  of  Ret  ties  reporters,  a  post  which  he  will  now 
probably  find  it  necessary  to  vacate. 

These  appointments  having  been  duly  completed,  people  s 
interest  is  gravitating  to  the  Deanship.  In  accordance  with  the 
custom  of  the  last  quarter  of  a  century,  the  Lord  Advocate  will 
probably  resign  the  chair.  As  its  occupancy  confers  a  preferable 
claim  to  vacancies  on  the  bench,  it  is  quite  possible  there  may  be 
a  contest  for  this  great  position.  Of  course,  I  do  not  pretend  to 
any  voice  in  such  a  matter,  which  concerns  nobody  outside  the 
Faculty,  and  I  only  record  current  sentiment  and  gossip.  A 
feeling  undoubtedly  exists  in  all  quarters  that  to  be  made  Dean 
is  the  fitting  and  convenient  compensation  for  a  Lord  Advocate  s 
fall  from  power;  and  on  pei-sonal  grounds  better  men  could  seldom 
be  chosen  than  from  the  ex-law  officers  of  the  Crown.  On  the 
other  hand,  sticklers  for  Faculty  prerogatives  urge  that  making  the 
chair  the  reversion  of  the  Lord  Advocate  virtually  places  the 
patronage  of  the  Deanship  in  the  hands  of  the  Government  which 
named  the  ex-Lord  Advocate.  This,  it  is  further  said,  amounts 
to  a  surrender  of  the  patronage  of  a  seat  on  the  bench,  because 
it  is  well  known  that  the  Dean,  failing  the  Lord  Advocate  and 
Solicitor-General,  may  claim  elevation.  Besides,  it  is  urged,  there 
are  at  least  some  eminent  men  in  a  learned  body  like  the  Faculty 
to  whom  politics  are  a  disgust,  whose  scholai*ship,  culture,  and 
knowledge  of  law  would  really  adorn  the  bench ;  and  a  man  of 
this  stamp  would  clearly  be  a  fitting  Dean.  He  might,  moreover, 
be  chosen  simply  because  he  would  thereby  have  a  chance  of 
attaining  the  bench,  and  be  selected  in  the  knowledge  that  the  same 
chance  had  already  been  secured  to  the  ex-law  officers.  Those 
are  some  of  the  suggestions  and  views  that  are  being  canvassed 
among  the  idlers  who  have  returned  to  town.  The  Faculty  have 
a  clean  sheet  before  them,  and  may  do  anything ;  that  is  to  say, 
no  one  except  the  Lord  Advocate  has  been  Dean,  and  they  are 
committed  to  no  one.  The  Lord  Advocate  may  follow  the 
example  of  Duncan  M'Neill  and  other  great  men,  and  retain  both 
positions  in  his  own  hands. 

Let  me  now  turn  for  a  minute  to  the  surpassing  fortune  of 
the  last  Government  in  the  matter  of  patronage.  It  is  astonishing 
both  in  extent  and  in  variety,  reminding  one  of  the  pre-Reform 
days  when  the  prizes  and  the  power  were  in  the  hands  of  the 
Dundas  faction.  You  remember  how,  for  a  quarter  of  a  century, 
the  Whigs  were  rigorously  excluded,  and  the  Meview  set  com- 
forted themselves  at  one  of  the  corners  of  the  Hall — bitter,  cold, 
isolated,  and  discontented.     I  do  not  know  i/i^jflJ^^^^ft^d'ipA®, 
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three-quarters  of  a  century  ago,  such  luck  has  fallen  to  one  side. 
Let  us  have  a  look  at  what  they  have  done,  and  upon  what  class 
of  men  fickle  fortune  has  smiled.  To  the  qualifications  of  the 
appointees  no  exception  can  reasonably  be  taken.  I  don^t  know 
that  exception  can  be  taken  even  to  their  age,  but  it  is  a  fact, 
and  a  remarkable  one,  that,  excepting  one  judge,  they  are  all  young 
men — that  is,  men  on  the  right  side  of  fifty,  forty,  and  thirty. 
In  the  first  place,  the  Tory  Government  during  its  six  years 
of  excellent  rule — one  may  say  as  much — ^made  three  Lords 
Advocate  and  Solicitors — Lords  Advocate  Macdonald,  Robertson, 
and  Pearson.  The  same  men  had,  of  course,  been  Solicitors- 
General'  the  last  addition  to  the  minor  office  being  Mr.  Graham 
Murray. 

•  Of  the  higher  appointments  they  subsequently  filled  the  two 
chairs,  and  raised  Lords  Low  (1870),  Stormonth  Darling  (1867), 
Wellwood  (1863),  Kincaimey  C1863),  and  Kyllachy  (1865).  It 
is  really  startling  to  find  that,  barring  the  majority  of  these  high 
preferments,  and  Mr.  Blair,  Mr.  Berry,  Mr.  Cheyne,  and  Mr. 
Campbell,  the  appointees  to  every  other  office  came  to  the  bar 
after  the  present  junior  Advocate-Depute,  Mr.  Lorimer. 

The  list  of  appointments  ends  in  point  of  seniority — I  should 
rather  put  it,  juniority — with  Sir  L.  J.  Grant  (1887),  actually 
appointed  about  twrv  years  later  to  the  chair  of  Public  Law  in 
succession  to  Mr.  Lorimer.  The  next  is  Mr.  Shennan  (1884), 
appointed  to  Lerwick  after  acting  for  some  time  as  clerk  to  the 
Boundary  Commission,  and  in  room  of  Mr.  Mackenzie  (1876) 
transferred  to  Wick,  vice  Mr.  Harper  transferred  to  Selkirk ; 
Mr.  Davidson  (1883),  Sheriff-Substitute  at  Hamilton,  in  place  of 
Mr.  Bimie  removed  to  Glasgow,  in  room  of  Mr.  Lees  promoted  to 
Dumbarton, Stirling, and  Clackmannan;  Mr.  Shairp  (1883),  Sheriff- 
Substitute  at  Inveraray  in  room  of  Mr.  Campion  transferred  to 
Dumfries ;  Mr.  J.  P.  Grant  (1883),  Sheriff-Substitute  at  Banff, 
succeeding  Mr.  Grierson  (1880)  transferred  to  Aberdeen,  and 
then  to  Solicitorship  of  Inland  Revenue;  Mr.  Fleming  (1883), 
Sheriff  Court  Depute ;  Mr.  Nicol  (1882),  made  a  colonial  judge ; 
Mr.  Lyell  (1882),  Sheriff-Substitute  at  Kirkcudbright,  in  place  of 
Mr.  Dickson,  whose  days  were  shortened  by  railway  travelling 
and  overwork ;  Mr.  G.  L.  Crole  (1881),  made  Clerk  of  Justiciaay 
last  year  in  succession  to  Mr.  Charles  Scott,  appointed  in  1874  aft^ 
being  at  least  thirty  years  at  the  bar ;  Mr.  Kincaid  Mackenzie 
(1881),  Sheriff  Court  Depute  and  extra  Advocate  Depute ;  Mr. 
Chisholm  (1881),  extra  Advocate  Depute ;  Mr.  Johnston  (1880), 
Advocate  Depute ;  Mr.  Ferguson  (1879),  Advocate  Depute ;  Mr. 
Dundas  (1878),  Advocate  Depute ;  Mr.  Dickson  (1877),  Advocate 
Depute;  Mr.  Martin  (1876),  Sheriff-Substitute  at  Rothesay  in 
1891;  Mr.  Maconochie  (1876),  Advocate  Depute;  Mr.  Moody 
Stuart  (1874),  Professor  of  Conveyancing  in  Glasgow,  in 
succession  to  Mr.  Berry  (1863),  made  Sheriff  of  Lanark;  Mr. 
Duncan  Robertson  (1873),  Advocate  Depute  till  1892,  when 
appointed  to  Aberdeen  in  succession  to  Mr.  Grierson;  Mr.  Wallace 
(1873),  Advocate  Depute  and  Sheriff  of  Chancery  in  1890j  Mr. 
Campion  (1872),  transfen-ed  to  Dumfries  in  place  of  "" 
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made  Sheriff  of  Roxburgh;  Mr.  Russell  Bell  (1871),  Sheriff- 
Substitute  at  Campbeltown;  Mr.  Watson  (1871),  to  the  revived 
Sheriff-Substituteship  at  Wigtown  in  1891 ;  Mr.  •  M'Kechnie 
(1870),  Advocate  Depute  and  Sheriff  of  Argyll ;  Mr.  Bew  (1870), 
Sheriff-Substitute  at  Greenock  in  succession  to  Mr.  Nicholson ; 
Mr.  Paul  (1870),  Lyon  King  in  succession  to  Mr.  Burnett ;  Mr. 
Jameson  (1870),  successively  Sheriff  of  Roxburgh,  Ross,  and 
Perth;  Mr.  Henry  Johnston  (18()8),  Sheriff  of  Ross;  Mr.  Cheyne 
(1865),  transferred  to  the  Sheriffdom  of  Renfrew  in  succession 
to  the  Hon.  Henry  Moncreiff;  Mr.  Vary  Campbell  (1864),  Sheriff 
of  Dumfries ;  and  Mr,  Blair  (1860),  Sheriff  of  Midlothian. 

Imagination  stands  staggei-ed  at  this  judicial  hierarchy. 
Persons  of  Tory  leanings  are  often  amused  at  the  partisan 
growls  of  Henry  Cockburn  about  the  hard  fate  of  the  Whigs 
m  the  years  to  which  I  have  adverted,  at  his  vaticinations  about 
reform,  and  his  confident  prophecies  about  the  halcyon  days  in 
store  for  his  despised  party.  Nor  is  one  less  entertained  by  the 
studious  silence  in  which  he  passes  by  the  triumph  in  later  years 
of  the  bright  luminaries  of  the  opposite  firmament.  In  what 
dead  silence  would  he  have  beheld  this  string  of  advancement, 
representing  in  hard  cash  something  like  £50,000  per  annum, 
conferred  by  the  most  democratic  electorate  the  freest  country 
has  ever  seen !     We  shall  draw  the  veil  over  it. 

The  winter  being  upon  us,  a  word  may  be  allowed  about  the 
literature  with  which  lawyers  are  to  beguile  their  drier  labours. 
The  Lord  Justice-Clerk  is  to  edit  his  own  book  on  Criminal  Law. 
Amongst  other  new  editions  is  Mr.  Campbell  Irons'  Police  Law, 
and  Craigie's  Moveable  Rights.  Professor  Wood  is  to  write  on 
Arbitration,  Mr.  Home  Stevenson  a  manual  on  the  Presumption 
of  Life  Act,  and  Mr.  W.  G.  Black  on  Parochial  Law  other  than 
ecclesiastical  law.  The  conveyancing  statutes  are  to  be  repro- 
duced in  one  volume  by  Green  &  Sons  (editor,  Mr.  Craigie) ;  and 
Mr.  Williamson,  an  advocate  in  Aberdeen,  has  in  hand  a  digest 
of  conveyancing  cases  since  1874.  I  hear  of  a  new  edition  of 
Barclay's  Digest  also. 


^ottB  from  Joiibon. 

Thb  Tbmplb,  SOth  September^  1892, 
Everything  of  legal  interest  still  centres,  in  this  dull  season, 
upon  the  much  discussed  delivemnces  of  the  judges,  either  as 
affording  material  for  criticism  or  for  anticipation  and  prophecy, 
chiefly,  as  regards  the  latter,  as  to  the  steps  which  may  be  taken 
in  Parliament  in  respect  of  such  parts  of  the  recommendations  as 
the  people's  representatives  may  feel  themselves  bound  to  address 
themselves  to.  Of  these,  the  chief  examples  are  the  Court  of 
Criminal  Appeal  and  the  restrictions  upon  appeal  in  civil  cases. 
Nor  will  it  be  for  the  first  time  that  the  former  has  made 
demands  upon  their  wisdom,  although  hitherto  "  I  dare  not  "  has 
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waited  upon  "  I  would."  It  will  be  an  immense  fillip  to  the  Bill 
which  is  already  drawn,  and  has  had,  I  believe,  its  first  reading, 
that  the  judges  have  so  far  conquered  their  conservative  instincts 
as  they  have  done  in  their  proposals  upon  this  matter.  And  yet, 
as  the  writer  of  a  letter  in  the  Olaagow  Herald  has  insisted 
very  forcibly,  the  reforms  suggested  in  this  respect  are  somewhat 
microscopic.  This,  though  true,  should  not  conceal  the  fact  that 
what  may  be  called  their  moral  effect  will  be  very  considerable. 
The  first  step  is  the  difiicult  one,  and  small  though  it  may  be, 
there  is  much  implied  in  it.  Hitherto,  one  of  the  strongest 
objections  to  such  a  Court  has  been  the  disapproval  of  the  judges, 
as  a  body,  to  any  interference  with  the  old  order  of  things ;  and 
the  voice  of  the  dogmatic  authority  often  carries  more  weight  m 
a  society  than  whole  volumes  of  reasonings.  When  you  get  your 
dogmatic  authority  to  proclaim,  as  of  faith,  a  doctrine  which  it 
has  previously  banned,  a  great  advance  has  been  made,  though 
conditions  may  be  attached  which  are  hardly  to  the  taste  of  the 
reformer.  Thus,  in  this  instance,  nothing  less  than  the  introduc- 
tion of  the  system  of  new  trials,  as  in  civil  cases,  would  be 
satisfactory  to  the  critic  of  the  Glasgow  Herald^  and  he  declaims 
against  the  violence  done  to  the  spirit  of  the  English  law  in 
leaving  the  verdict  of  a  jury  to  be  reviewed  by,  and  the  question 
of  guilt  or  innocence  to  be  in  the  hands  of,  the  bench.  The 
judges,  on  the  other  hand,  think  that  for  the  sake  of  preventing 
oppression  there  ought  not  to  be  new  trials  in  criminal  cases,  and 
that  if  the  first  conviction  is  wrong  the  accused  ought  not  to  be 
put  in  jeopardy  again.  It  is  at  least  as  great  an  encroachment 
on  the  principles  of  the  criminal  law  to  put  the  acquitted  to  his 
trial  again,  probably  a  poor  man  pursued  by  a  rich  prosecutor, 
or  where  a  criminal  has  upset  his  first  conviction  on  a  point  of 
law  or  otherwise,  that  he  should  be  sent  back  for  another  shot  to 
be  fired  at  him,  as  is  the  power  proposed  to  be  conferred  on  the 
judges  of  the  Court  of  Criminal  Appeal.  Yet  if  we  are  to  follow 
the  strict  theory  in  one  case,  in  spite  of  practical  objections  such 
as  these,  we  must  equally  in  the  other  not  only  give  the  convicted 
a  chance  of  escape  but  the  acquitted  must  be  made  to  run  the 
gauntlet  again.  In  proposals  a  main  feature  of  which  was  the 
restriction  of  the  right  of  recourse  to  fresh  tribunals,  it  would 
have  been  somewhat  strange  to  have  found  in  the  department 
of  criminal  law,  in  which  it  must  be  acknowledged  that  an 
end  should  be  put  to  suits  quickly  and  finally  if  anywhere, 
all  the  vexations  and  expenses  and  cruelties  of  the  discarded 
system  introduced  for  the  first  time  in  our  history.  Moreover, 
so  far  as  the  remarks  of  the  writer  are  directed  against  the 
increase  of  the  power  of  the  bench,  it  must  be  noticed  that 
this  usurpation  of  the  functions  of  juries  is  confined  within 
narrow  limits.  The  power  of  revising  the  sentences  of  re- 
corders or  magistrates  at  quarter  sessions  (magistrates,  that 
is,  sitting  trying  offences  not  punishable  by  summary  pro- 
cedure), or  judges  of  the  Supreme  Court,  given  to  the  new 
Court  is  objected  to  on  another  ground,  but  it  is  not  ^M^y  J^wUi 
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usurpation  as  is  in  (question.     This  is  to  be  looked  for  in  the 
recommendation  that  m  the  class  of  cases  where  appeal  is  made 
to  the  Home  Secretary  on  the  ground  of  the  innocence  of  the 
convicted  or  doubt  of  his  guilt,  either  founded  upon  a  mis-trial, 
however  arising,'  or  from   subsequent    disclosures    after  trial, 
where  that  official  takes  upon  himself  the  rdle  of  a  fresh  jury, 
he  may  request  the  Court  to  exercise  this  office  on  his  behalf 
and  quash  the  conviction  or  diminish  the  sentence.    The  Court, 
therefore,  is  limited  not  only  by  the  action  of  the  Home  Secretary, 
but  also  by  the  fact  that  what  would  indeed  be  the  dangerous 
power  of  controlling  the  verdict  of  a  jury  in  the  case  of  an 
acquittal  has  no  place  in  its  constitution.     It  might  be  argued, 
indeed,  that  by  allowing  new  trials  the  control  of  the  bench  over 
the  verdicts  of  juries  would  be  much  more  increased  than  by 
anything  proposed  in  the  report.     What  is  the  granting  of  a 
new  tried,  oased,  as  it  must  be  in  some  cases,  upon  the  view  of 
the  judges  that  the  jury  have  not  fairly  dealt  with  the  evidence, 
either  nx)m  inadvertence  or  misapprehension  or  perversity,  but 
an  interference  with  the  jury's  decision  ?     The  setting  aside  a 
verdict  as  being  against  the  weight  of  evidence  is  indeed  so  felt 
to  be  by  the  judges  in  civil  cases;  and  so  far  are  they  from 
being   greedy   for  an   undue  influence   over  juries   that  they 
hesitate  long  before  sending  a  case  to  a  new  trial  on  that  ground. 
They   very  probably   have  had   this  in   mind   as  one   of  the 
objections  to  this  granting  of  new   trials;    though,   no   doubt, 
above  all  they  have  been  influenced  by  the  other  dangers  they 
rightly  or  wrongly  associate   with   this  innovation.      That   is 
debateable,  and  the  advocates  of  both  views  must  flght  it  out 
in  Parliament.     It  may  be  that  the  Maybrick  case,  which  the 
writer  whose  remarks  have  been  noticed  uses  as  a  test  example 
for  estimating  the  utility  of  the  new  Court,  ought  to  be  sent  to 
a  jury  again  on  the  strength  of  the  new  facts  laid  before  the 
Home  Secretary,  though  it  is  true  it  cannot  be,  but  it  is  hardly 
doing  justice  to  the  new  Court  to  suppose  that,  because  no  fresh 
trial  can  be  granted,  in  any  future  case  of  the  like  kind  the 
convict  would  be  in  no  better  position  than  at  present.     It  cannot 
be  doubted   that,  were  such  a  Court  in  existence,  the   Home 
Secretary  would  almost  as  of  course  hand  over  his  responsibility 
to  it,  and  the  advantage  to  the  administration  of  justice  and  to 
the  interests  of  a    supposed  innocent   convict  would   be    the 
difference   between   a  secret   and   informal  tribunal  consisting 
of  one  individual  and  one  composed  of  seven  members  sitting 
in  public  and   addressed   by   counsel,  who   are    pre-eminently 
"  men  fltted  to  cope  with  intricate  evidence,"  to  use  the  writer's 
words,  who  are  upon  such  an  occasion  in  all  but  the  name  a 
special  jury,  and  who  have   power  to  quash  the  conviction  or 
diminish  the  sentence.     Even  yet,  if  the  Court  is  established,  it 
may  be  that  the  fresh  evidence  in  the  Maybrick  case  may  be  laid 
before  it  when  the  Home  Secretary  of  the  day  finds  himself 
relieved  from  the  invidious  position  of  over-ruling  his  predecessor's 
decision,  of  one  official  sitting  in  judgment  upon  another  of  equal 
standing.  Digi^i,,^  by  GoOglc 
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But  the  moat  curious  criticism  of  the  judges'  report  is  that 
it  does  not  advise  the  introduction  of  the  American  system  of 
appointing  the  judiciary  by  popular  suffrage,  and  that  it  contains 
no  method  for  the  removal  of  a  judge  who  may  be  popularly 
regarded  as  incompetent.  As  to  the  first  of  these,  one  may  be 
well  satisfied  with  this  omission;  and  as  to  the  second,  it  would 
have  been  too  droll  for  the  judges  to  have  worried  themselves 
in  providing  means  for  the  performance  of  their  own  happy 
dispatch.  At  the  time  of  the  dissatisfaction  as  to  Sir  James 
Stephen's  retention  of  oflSce,  the  inconveniences  of  the  present 
system  of  retiring  a  judge  were  much  discussed,  and  it  may  be 
that  when  the  whole  question  of  legal  reforms  comes  before 
Parliament  this  might  well  form  a  subject  for  consideration ;  but 
as  the  judges  were  sitting  only  to  review  the  working  of  the 
Judicature  Acts  and  were  not  commissioned  to  make  enquiries 
or  make  proposals  at  large,  it  is  being  too  captious  to  find  fault 
with  them  for  not  considering  this  question.  It  will  be  remem- 
bered that  it  was  only  upon  the  definite  request  of  the  Lord 
Chancellor  that  they  considered  the  question  of  the  Court  of 
Criminal  Appeal,  which  was  really  outside  their  statutory  duties 
under  the  Judicature  Acts. 

Since  my  last  Notes  a  most  voluminous  report  dealing  with 
the  recommendations  of  the  judges  and  from  the  hand  of  one  of 
the  judges  themselves,  Mr.  Justice  Cave,  has  been  issued.  It 
may  be  taken  as  a  lai'gely  dissentient  view  on  the  part  of  that 
judge.  To  what  extent  there  may  be  dissatisfaction  with  a 
document  which  has  been  sent  out  as  an  expression  of  solid 
opinion  I  cannot  say,  but  one  may  well  suspect  that  this  particular 
judge  is  not  alone  in  his  antagonism  to  many  of  the  most  drastic 
proposals.  The  chief  point  of  interest,  however,  in  Mr.  Justice 
Cave's  report  is  that  he  approves  of  and  suggests  the  adoption 
of  a  certain  proposal  made  in  1882  by  the  Incorporated  Law 
Society  instead  of  the  a<;tual  recommendations  of  the  judges' 
council,  with  the  object  of  introducing  a  system  more  like  ttiat 
obtaining  in  Scotland  in  the  adjustment  of  the  record  and  the 
settlement  of  issues.  It  has  been  pointed  out  in  this  Review 
that  the  "  summons  for  directions  "  is  only  faintly  suggestive  of 
the  Scottish  procedure,  and  has  the  grave  disadvantage  of  being 
left  to  be  worked  out  by  masters  in  chambers,  the  defects  and 
abuses  of  which  method  has  also  been  here  described.  The 
Incorporated  Law  Society  was  fully  alive  to  this,  and  we  find  the 
matter  placed  by  them  in  the  hands  of  the  judlges.  The  words 
of  the  recommendation  are,  "  Your  committee  are  of  opinion  that 
"  after  issue  joined  an  application  should  be  made  to  a  judge  to 
"  settle  the  issues  in  a  manner  analogous  to  the  practice  of  the 
"  Scotch  Courts,  and  also  to  give  directions  as  to  the  mode  of  trial. 
"  The  practice  of  settling  issues  narrows  the  questions  actually 
"  disputed,  thus  saving  the  expense  of  bringing  witnesses  to  prove 
"  facts  which,  in  the  opening  of  the  case,  are  either  practically 
"  admitted  or  abandoned.  The  settlement  of  issues  would  often, 
"  indeed,  result  in  settling  the  action,"  Another  passage  quoted 
by  the  judge  from  the  Memoirs  of  Lord  Dennian  is(g^^/ 
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him  as  on  endorsement  of  the  value  of  the  method,  and  as  at  the 
same  time  a  criticism  in  its  application  to  England  by  way  of 
caution,  so  as  not,  we  may  suppose,  to  leave  Englishmen  to  rush 
on  destruction  by  Scoticising  themselves  too  rashly.  "  Settlement 
**of  issues,"  says  the  writer,  "has  been  the  rule  in  the  Indian 
"  Presidency  Courts  since  1862.  The  present  writer  having  had  a 
"  seven  years'  judicial  experience  of  it  in  Bombay  is  greatly  in 
"  favour  of  it  as  tending  to  check  vexatious  litigation  and  cause 
"  cases  to  be  fully  tried  on  their  merits  only."  And  now  follows 
the  criticism : — "  It  involves  perhaps  rather  more  active  personal 
"  intervention  between  the  litigant  parties  than  is  consistent  with 
"  the  habitudes  of  English  judges,  and  has  also  a  tendency,  unless 
"  strictly  watched,  to  fecome  costly;  but  on  the  whole,  with  proper 
"  supervision,  it  is  an  excellent  system  and  might  be  advantage- 
**  ously  introduced  into  English  jurisprudence.' 

What  the  judges  have  done  is  to  introduce  a  system,  or  propose 
one,  which  involves  personal  intervention  in  its  most  objection- 
able form,  and  it  would  be  infinitely  preferable  to  boldly  Scoticise 
at  once.  But  what  could  be  done  with  the  "masters"?  Their 
occupation  would  be  largely  gone,  for  many  of  their  functions 
would  be  performed  by  juc^es  as  the  like  are  by  the  Lords 
Ordinary.  Fortunately  in  Scotland  the  proposal  (I  think  in 
1862)  to  introduce  the  English  system  of  giving  into  the  hands 
of  clerks  in  chambers  analogous  duties  with  those  of  the  masters 
fell  through,  to  your  great  advantage.  Probably  if  the  converse 
of  this  process  were  performed  with  us,  and  the  duties  of  masters, 
to  some  extent  at  least,  imposed  upon  the  judges,  it  would  be 
necessary  to  increase  the  judiciary  somewhat ;  but  there  is  good 
reason  to  think  that  Mr.  Justice  uave  is  right  in  preferring  this 
to  all  the  evils  to  be  expected  from  the  increased  power  over 
litigation  given  to  these  minor  oflScials.  The  objection  is  not  to 
them  personally,  however.  They  are  barristers  of  good  standing, 
whose  salaries  are  £1000  or  £1500  (I  am  not  quite  sure  which  at 
this  moment),  and  there  are  several  amongst  them  who  are  learned 
enough  and  sufficiently  well  qualified  to  occupy  more  distinguished 
positions.  But  they  work  a  hole-and-corner  and  hugger-mugger 
system,  which  is  bad. 


INCORPORATED  SOCIETY  OF  LAW  AGENTS  IN  SCOTLAND. 
The  eighth  annual  meeting  of  this  Society  was  held  in  the  Commis- 
sioners' Hall,  High  Street,  Perth,  on  Tuesday,  27th  September — Mr. 
Alexander  Cameron,  solicitor,  Elgin,  president  of  the  Society^  in  the 
chair.     There  was  a  good  attendance  of  members. 

Mr.  John  Alexander  Spens,  writer,  Glasgow,  was  elected  president ; 
Mr.  James  H.  M^Gowan,  solicitor,  Dumfries,  vice-president ;  Mr.  Findlay 
B.  Anderson,  C.A.,  Edinburgh,  auditor;  and  the  following  gentlemen 
were  elected  to  vacancies  in  the  Council : — Mr.  J.  H.  M*Oowan,  Dum- 
fries ;  Mr.  J.  W.  Barty,  Dunblane ;  Mr.  Alexander  Cameron,  Elgin ; 
Mr.  Andrew  Hendry,  Dundee;  Mr.  J.  P.  Kyd,  Dimdee;  Mr.  Charles 
Innes,  Inverness ;  and  Mr.  Thomas  M*Naught,  S.S.C.,  Edinburgh — the 
retiring  President  proposing  that  Mr.  John  Erekine/wntej-^ iGlasgow, 
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whose  name  had  been  recommended  and  afterwards  withdrawn,  should 
be  appointed  to  the  first  vacancy  that  occurred  on  the  Council. 

In  a  brief  retiring  address  Mr.  Cameron  remarked  that,  although 
the  Council  had  not  been  idle,  he  had  no  legislative  achievements  to 
report.  The  much-talked-of  Private  Bill  Legislation  Bill  had  once  again  to 
be  set  aside,  mainly,  it  appeared  to  him,  because  their  representatives  were 
not  agreed  among  themselves  as  to  its  main  princfples,  and  the  difficulty 
of  embodying  in  an  Act  of  Parliament  the  necessary  new  procedure. 
In  demitting  the  chair,  Mr.  Cameron  tendered  his  best  thanks  to  the 
Society  and  to  the  Council  for  the  assistance  he  had  received  during  his 
term  of  office. 

On  taking  the  chair,  Mr.  Spens  moved  a  hearty  vote  of  thanks  to 
Mr.  Cameron  for  his  services  to  the  Society,  which  was  cordially 
responded  to. 

Mr.  Barty,  secretary,  stated  that  at  31st  December,  1891,  there  was 
a  balance  in  favour  of  the  Society  amounting  to  £681  4s.  5d.,  while 
there  was  lodged  in  the  Bank  of  Scotland,  Dunblane,  a  deposit  receipt 
for  £350. 

Fusion  op  the  Legal  Profession  in  Scotland. 

Mr.  Spens,  the  newly  elected  president,  then  delivered  the  following 
address  on  this  subject : — 

(xeutlemen, — To  succeed  the  late  Sir  James  Roberton  and  Mr. 
Cameron  in  the  office  of  President  of  the  Incorporated  Society  of  Law 
Agents  in  Scotland — a  society  more  representative  than  any  other  of 
the  whole  profession — is  a  high  honour  which  I  deeply  appreciate.  It 
is  with  some  diffidence  I  undertake  the  duties  of  the  office,  but  none  the 
less  do  I  thank  you  heartily  and  gratefully  for  calling  me  to  it.  Two 
considei'ations  embolden  me — the  one,  the  representative  character  and 
capacity  of  the  Council,  which  still  includes  Mr.  Cameron,  who  so  kindly 
remains  to  aid  our  deliberations ;  the  other,  that  if  I  am  president,  in 
Mr.  Barty  we  have  the  Society's  practical  head,  so  indispensable  to  its 
prosperity  that  it  has  seemed  as  yet  impossible  to  take  him  from  his 
post  even  to  confer  on  him  the  highest  dignity  within  the  Society's 
power.  With  the  aid  of  the  Council  and  of  Mr.  Barty,  I  hope  the  work 
of  the  Society  will  go  on  and  prosper  under  my  presidency  as  under  that 
of  my  predecessors. 

Opportunity  will  be  afforded  me  to  state,  so  far  as  need  be,  my  views 
on  the  several  subjects  dealt  with  in  the  Report  when  these  come  up 
for  discussion,  and  I  pass  them  by  meantime;  but  I  desire  to  take 
advantage  of  this  occasion  to  address  you  on  one  question  not  uncon- 
nected with  several  of  the  matters  which  the  meeting  has  to  consider, 
and  of  grave  importance  in  itself.  I  refer  to  that  of  the  so-called  fusion 
of  the  legal  profession  in  Scotland.  While  I  am  of  opinion  that  that 
question  is  ripe  for  solution,  I  of  course  understand  that  the  society  is 
in  no  way  bound  by  the  conclusions  I  have  arrived  at,  nor  am  I  sanguine 
that  my  opinions  will  be  sufficiently  shared  by  others  to  encourage  a 
present  movement  in  favour  of  giving  effect  to  them. 

The  general  aspects  of  the  question  have  of  late  years  been  frequently 
discussed,  notably  by  the  late  Solicitor-General  for  England  on  the  one 
side,  and  by  the  late  Attorney-General  on  the  other ;  and  I  should  not 
have  thought  it  necessaiy  to  resume  the  controversy  but  for  the  fact 
that,  in  my  view,  whatever  be  the  state  of  matters,  in  England,  there 
are  considerations  with  reference  to  Scotland  which  lead  to  the  conclusion 
that  the  principle  of  fusion  should  be  adopted.  It  is  for  this  reason 
that  I  trouble  you  with  these  remarks. 

Digitized  by  CjOOQ  IC 
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In  England  the  monopoly  of  the  bar  is  well  preserved.  Speaking 
generally,  the  mass  of  important  cases  are  still  tried  in  the  High  Court, 
either  in  London  or  on  circuit.  Barristers  are  to  be  found  in  all 
important  centres,  and  they  conduct  most  cases  of  importance  even 
before  county  court  judges  and  magistrates.  Solicitors  in  England  lean 
greatly  on  counsel  for  advice  and  assistance,  not  only  on  questions  of 
law,  but  to  prepare  deeds  and  do  conveyancing  work.  On  the  whole  the 
great  upheaval  in  present  arrangements  which  fusion  of  the  professions 
in  England  would  involve  makes  me  hesitate  to  say  that  that  country  is 
ripe  for  the  change,  especially  with  the  limited  practical  knowledge  I 
have  of  the  course  of  business  there. 

In  Scotland  the  state  of  matters  is  different.  Scotland,  at  the  best, 
is  a  small  country  if  considered  as  the  area  from  which  a  central  bar  has 
to  draw  its  support.  It  is  close  to  another  larger  country  where  the 
monopoly  is  much  better  preserved.  Edinburgh,  unlike  London,  is  not 
a  commercial  or  business  capital,  still  less  the  conmiercial  metropolis  of 
the  world.  Compared  with  Glasgow,  and  indeed  to  several  other 
towns,  it  has  relatively  few  business  transactions  to  the  numbers  of 
its  population.  Nor  are  counsel  resorted  to  with  the  same  frequency  as 
in  England.  Law  agents  do  practically  all  conveyancing.  Advocates 
live  in  Edinburgh,  and  law  agents  are  not  in  touch  with  them  to  the 
same  extent  as  are  country  solicitors  in  England,  who  meet  on  circuit 
from  time  to  time  the  leading  counsel  they  consult,  while  they  have  in 
other  cases  banisters  at  their  own  doors.  Then  the  mercantile  and 
maritime  law  of  the  two  countries  is  now  so  near  akin,  while  on  many 
points  it  is  identical,  that  on  important  questions — where,  for  example, 
these  affect  patents  and  trade  marks,  joint  stock  companies,  the  law  of 
marine  insurance,  or  the  law  maritime  generally — resort  is  often  had  to 
some  leading  specialist  in  the  particular  branch  of  law  in  London. 

Moreover,  law  agents  have  always  to  a  certain  extent  combined 
the  functions  of  agent  and  advocate,  and  at  the  present  time  do  so 
more  and  more.  In  truth,  as  in  Aberdeen,  agents  can  with  perfect 
justice  assume  the  title  of  advocate,  while  the  name  procurator  was 
at  one  time  frequently  used  by  the  bar.  The  Sheriif  Courts  have  for 
loug  been  courts  where  cases  of  importance  could  be  tried,  but  recent 
legislation  has  made  them,  for  practical  purposes,  courts  in  which  a 
pursuer  can  try  any  ordinary  case.  They  have  jurisdiction  to  try  cases, 
whatever  the  value,  regarding  questions  of  mercantile  and  maritime 
law,  and  do  try  many  cases  involving  large  sums  and  important  issues. 
They  are  the  ordinary  courts  which  deal  with  bankruptcy  proceedings 
and  litigations.  In  all  such  cases,  say  in  99  out  of  100,  the  agent  is  also 
the  advocate.  The  result  is,  that  in  Scotland,  of  four  cases  competent  to 
be  tried  by  the  Supreme  Court,  but  also  competent  in  the  Sheriff  Courts, 
1  should  say  I  am  within  the  mark  if  I  assert  that  only  one  is  tried 
in  the  Supreme  Courts  and  with  the  aid  of  counsel.  In  this  ctilcula- 
tion  I  exclude  cases  in  the  Debts  Recovery  Courts.  1  find  from  tlie 
Scotch  Judicial  Statistics  for  1890,  that  of  cases  heard  on  appeal  or 
reclaiming  note  by  the  Inner  House  of  the  Court  of  Session,  nearly  two 
out  of  three  were  heard  on  appeal  from  judgments  of  the  Sheriff  Courts. 
Keeping  in  view  how  comparatively  few  cases  are  taken  from  the  sheriffs 
to  the  Court  of  Session,  I  think  my  estimate  is  luider  and  not  over 
stated.  In  Sheriff  Court  cases,  imtil  they  are  appealed  to  the  Inner 
House,  law  agents  act  on  their  own  responsibility,  and  themselves 
advise  their  clients  with  regaixi  to  entering  on  or  defending  such  cases, 
and  they  also  conduct  the  cases.     Agents,  too,  are  competent  to  act,  and 
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very  frequently  do  so,  in  all  kinds  of  arbitrations,  and  in  various  kinds 
of  courts  of  enquiry.  Indeed,  law  agents,  it  may  be  said  generally,  can 
act  as  counsel  in  all  cases  except  cases  in  the  Court  of  Session  and  the 
Court  of  Justiciary. 

In  Scotland,  then,  the  monopoly  of  the  bar  is  of  a  limited  character, 
and  the  business  available  to  its  members  is  of  a  much  more  restricted 
character  than  is  the  Ciise  in  England,  while,  on  the  other  hand,  the 
business  of  law  agents  is  correspondingly  larger,  and  the  fusion  of  the 
profession  has  already  to  a  material  extent  taken  place.  The  agents  in 
large  commercial  towns,  apart  from  litigation,  are  in  daily  contact  with 
business  affairs  and  the  trade  of  the  country.  Advocates  have  little 
personal  touch  with  mercantile  men  or  mercantile  affairs.  In  this 
respect  there  is  a  marked  contrast  between  counsel  in  Edinburgh' and 
counsel  in  London. 

I  yield  to  no  one  in  admiration  of  the  past  record  of  the  Scottish 
bar.  It  is  a  history  of  which  Scotsmen  may  well  be  proud.  It  has 
given  to  Scotland  great  statesmen,  great  authors,  literary  men  of  all 
sorts,  administrators  of  every  kind,  and  in  these  respects  has  done 
service  to  the  country  ill  able  to  be  over-estimated.  But  in  its  own 
proper  sphere,  the  Faculty  of  Advocates  has  no  less  distinguished  itself, 
and  no  Scotch  lawyer  is  disposed  to  ignore  or  minimize  the  legal  attain- 
ments of  its  members.  Scotland  can,  I  believe,  compare  favourably  with 
other  countries  as  regards  its  jurists,  its  judges,  and  its  bars.  Nor  does 
it  need  to  appeal  for  proof  of  the  truth  of  this  assertion  to  the  past. 
The  generation  that  has  known  Lord  President  Inglis  as  the  head  of  our 
Courts  may  well  be  proud  of  the  bench,  to  mention  one  only  from  those 
who  have  recently  passed  away,  while  we  all  know  leaders  of  the  bar 
who,  for  legal  knowledge,  skill  in  examination  of  witnesses,  and  powers 
of  forensic  argument,  can  be  compared  on  equal  terms  with  those  of  ' 
England  or  elsewhere.  If  I  thought  that  fusion  of  tlie  profession  would 
lessen  the  number  of  such  men  in  the  future,  I  would  be  the  last  to 
advocate  the  adoption  of  any  scheme  which  might  effect  this  end.  But 
my  belief  is  that  the  proposal  woidd,  by  widening  the  basis  on  which 
the  Faculty  of  Advocates  rests,  increase  the  influence,  the  usefulness, 
and  even  the  legal  skill  of  its  members  as  a  whole ;  while  it  would 
remove  anomalies  and  grievances  which  at  present  exist.  I  hope  before 
I  close  to  show  that  it  is  not  primarily  in  the  interests  of  law  agents, 
but  rather  in  those  of  the  whole  profession  of  the  law  and  of  the  public, 
that  a  change  is  advocated. 

It  may  be  well  at  this  stage  to  see  exactly  what  that  change  involves. 
We  have  seen  how  far  agents  can  act  as  advocates.  Let  us  turn  to  the 
privileges  and  position  of  the  bar.  At  present,  advocates  are  alone  com- 
petent to  conduct  cases  initiated  in  the  Court  of  Session,  or  brought  by 
appeal  for  judgment  of  that  Court  from  the  Sheriff  Courts.  They,  too, 
alone  can  conduct  cases  before  the  Justiciary  Courts.  Advocates  invari- 
ably act  only  on  instructions  of  law  agents,  and  very  rarely,  even  in 
consultation,  meet  clients  direct  and  without  the  intervention  of  law 
agents.  Advocates  and  law  agents  do  not  carry  on  business  in  partner- 
ship, nor  do  advocates  enter  into  partnership  inter  se. 

Advocates  do  not  stand  to  their  clients  in  a  position  of  contractual 
responsibility,  and  incur  no  legal  liability  for  the  advice  they  give,  or 
for  negligence  in  the  conduct  of  cases  entrusted  to  them.  Liiw  agents 
act  under  a  contract  of  agency,  and  are  responsible  for  negligence, 
including  negligence  in  the  conduct  of  cases.  But  so  far  as  they  act,  in 
litigations  at  least,  on  the  advice  of  counsel,  they  are  free  from  responsi- 
bility.    The  relations  of  counsel  and  law  agents  to  each  other  and  )^lc 
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their  clients  are  thus  admirably  stated  by  Lord  President  Inglis  in  the 
case  of  BcUchelor,  30th  June,  1876  :— 

"  An  advocate  in  undertaking  the  conduct  of  a  cause  in  this  C^urt 
"  enters  into  no  contract  with  his  client,  but  takes  on  himself  an  office, 
"in  the  performance  of  which  he  owes  a  duty,  not  to  his  client  only, 
"but  also  to  the  Court,  to  the  members  of  his  own  profession,  and 
"to  the  public.  From  this  it  follows  that  he  is  not  at  liberty  to 
"decline,  except  in  very  special  circumstances,  to  act  for  any  litigant 
"who  applies  for  his  advice  and  aid,  and  that  he  is  bound  in  every 
"cause  that  comes  into  Court  to  take  the  retainer  of  the  party  who 
"first  applies  to  him.  It  follows  also  that  he  cannot  demand  or 
"  recover  by  action  any  remuneration  for  his  services,  though  in  practice 
"  he  receives  honoraria  as  a  return  for  these  services.  Another  result  is, 
"  that  while  the  client  may  get  rid  of  his  council  whenever  he  pleases 
"  an4  employ  another,  it  is  by  no  means  easy  for  a  coimsel  to  get  rid  of 
"his  client.  On  the  other  hand,  the  nature  of  the  advocate's  office 
"  makes  it  clear  that  in  the  performance  of  his  duty  he  must  be  entirely 
"  independent,  and  act  accoixling  to  his  discretion  and  judgment  in  the 
"  conduct  of  the  cause  for  his  client.  His  legal  right  is  to  conduct  the 
"cause  without  any  regard  to  the  wishes  of  his  client,  so  long  as  his 
"  mandate  is  unrecalled,  and  what  he  does  bona  ftde  according  to  his  own 
"judgment  will  bind  his  client,  and  will  not  expose  him  to  any  action 
"for  what  he  has  done,  even  if  the  client's  interests  are  thereby 
"  prejudiced.  These  legal  powers  of  counsel  are  seldom,  if  ever,  exercised 
"  to  the  ftUl  extent,  because  counsel  are  restrained  by  considerations  of 
"  propriety  and  expediency  from  doing  so.  But  in  such  a  case  as  this,  it 
"  is  necessary  to  hav^in  view  what  is  the  full  extent  of  their  legal  powers. 

"  The  pyosition  of  an  agent  is  somewhat  different.  There  is  a  contract 
"  of  employment  between  him  and  his  client,  by  virtue  of  which  the  client, 
"  for  settled  rates  of  remuneration,  is  entitled  to  require  from  the  agent 
"  the  exercise  of  care  and  diligence  and  professional  skill  and  experience. 
"  The  general  rule  may  fairly  be  stated  to  be  that  the  agent  must  follow 
"  the  instructions  of  his  client. 

"  But  the  general  nile  is  subject  to  several  qualifications.  The 
"agent,  of  course,  cannot  be  asked  to  follow  the  client's  instructions 
"  beyond  what  is  lawful  and  proper.  For  the  agent,  as  well  as  the  counsel, 
"owes  a  duty  to  the  court,  and  must  conform  himself  to  the  rules  and 
"  practice  of  the  court  in  the  conduct  of  any  suit.  He  is  also  bound  by  the 
"  unwritten  law  of  his  profession,  which  embodies  the  honourable  under- 
"  standing  of  the  individual  members  as  to  their  bearing  and  conduct 
"towards  each  other.  But  above  all  in  importance,  as  affecting  the 
"  present  question,  is  the  undoubted  special  rule,  that  when  the  conduct 
"  of  a  cause  is  in  the  hands  of  counsel,  the  agent  is  bound  to  act  according 
"to  his  directions,  and  will  not  be  answerable  to  his  client  for  what  he 
"does  bona  fide  in  obedience  to  such  directions." 

It  is  perhaps  right  to  add  that  it  is  regarded  as  a  reasonable  groimd 
for  a  counsel  declining  to  act  for  a  client  seeking  to  retain  him,  that  he 
has  not  been  tendered  a  reasonable  honorarium  for  the  services  asked  for. 

Such  is  the  position.  What  I  venture  to  suggest  is  that  all  those 
who  are  held  qualified  to  conduct  cases  at  all  should  be  held  qualified  to 
conduct  them  in  all  courts,  and  that  it  should  be  left  to  the  public  and 
to  the  profession  to  work  out  in  detail  how  advocates  should  act  in 
conjunction  with  othei-s,  as  leaders  and  jimiors,  or  alone,  getting  up 
cases  themselves,  or  only  taking  cases  brought  to  them  by  others.  In 
short,  1  advocate  an  extension  to  the  profession  of  law,  so  far  b&  practi- 
cable, of  principles  of  free  trade,  and  I  think  it  must  be  conceded  that  it 
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is  for  the  upholders  of  the  present  system  to  show  cause  why  this  change 
should  not  be  made.  It  cannot  be  denied  that  at  present  artificial 
restraints  are  put  on  the  choice  by  the  public  of  those  who  are  to  act  for 
them  in  litigations,  nor  that  this  restraint  is  an  outcome  of  that  mediffival 
system  of  monopolies  which  has  now  been  generally  discarded ;  and 
already  to  a  material  extent  has  been  discarded  in  the  legal  profession 
in  Scotland. 

In  the  abstract  a  rule  seems  arbitrary  which  allows  the  public  to 
employ  B  to  conduct  a  case  to  final  judgment  before  the  judge  of  first 
instance,  to  prepare  the  record,  get  up  the  proof,  examine  and  cross- 
examine  the  witnesses,  do  all  necessary  argument,  and  advise  not  only 
on  the  propriety  of  contesting  the  issue,  but  of  taking  the  case  to  a  higher 
court,  and  then  forbids  that  public  to  still  retain  Fs  services  to  argue 
the  case  on  appeal.  But  the  rule  goes  fiuther,  for  it  forces  the  public, 
if  they  wish  skilled  assistance  in  their  cases  under  such  circumstances, 
to  hand  their  conduct  over  to  counsel,  with  absolute  power  vested  in 
them  to  act  as  they  see  fit,  including  power  to  settle  the  actions,  but 
with  no  right  to  the  public  to  hold  counsel  liable  for  negligent  actings. 
The  rule  is  only  less  arbitrary  which  allows  B  to  defend  a  case  brought 
in  the  Sheriff  Coiut,  but  forbids  him  to  do  so  in  the  Court  of  Session  if 
pursuer  capriciously  chooses  to  take  the  defender  there.  When  it  is 
found  that  the  rule  applies  in  fact  only  to  the  Court  of  Session  and  the 
Court  of  Justiciary,  and  not  to  other  cases  where,  if  demanded  in  the 
public  interest,  it  is  equally  applicable.  1  think  the  conclusion  of  the 
impartial  observer  must  be  that  it  is  enforced  in  the  interests  of  a  limited 
class,  and  it  is  not  now  for  the  protection  or  in  the  interest  of  the  public. 
Either,  it  seems  to  me,  B  should  be  held  disqualified  to  conduct  cases  at 
all,  or  it  should  be  open  to  his  client  to  retain  his  sendees  until  the 
particular  action  is  dis|X)sed  of,  and  that  either  alone  or  in  conjunction 
with,  it  may  be  in  subordination  to,  another  vohmtarily  engaged  to  give 
his  special  skill  and  experience.  It  will  not,  I  think,  be  disputed  tliat  so 
far  £bs  the  residt  of  cases  depends  on  management,  they  are  in  the  vast 
majority  of  instances  won  or  lost  by  the  acts  or  omission  of  those  who 
have  conducted  them  to  the  point  at  which  the  judge  of  first  instance 
gives  final  judgment. 

This  leads  to  consideration  of  the  question,  how  far  at  present  law 
agents  are  qualified  to  conduct  cases  with  reasonable  care  and  skill.  I 
have  no  doubt  that  in  many  cases  they  are  ill  qualified  to  do  so.  For 
that  part  so  are  many  members  of  the  bar.  But  while  at  first  there 
would  probably  be  some  ignorant  agents  who  would  take  advantage  of 
the  change  to  trouble  the  Supreme  Court  by  attempting  to  take  part  in 
conduct  of  cases  there,  1  am  certain  that  any  change  in  the  composition 
of  the  bar  would  be  very  slow,  and  that  respect  for  the  court  and  for 
those  members  of  the  bar  who  have  large  practice  would  perhaps  too 
much  discourage  agents  from  undertaking  the  duty  of  pleading  cases 
before  the  Supreme  Court  even  us  juniors.  Moreover,  clients  have  a 
keen  desire  to  win,  and  may  be  trusted  in  general  to  insist  on  the  best 
men  getting  their  full  share  of  work.  Our  own  experience  of  the  chauge 
introduced  by  Lord  Young's  Act,  whereby  a  law  agent  in  one  part  of 
Scotland  was  made  qualified  to  act  all  over  Scotland,  is  pertinent  to  this 
point.  There  is  no  doubt  that  in  Glasgow  and  elsewhere  just  at  first 
some  agents  did  practice  who  were  inferior  in  skill  to  the  average 
procurator  of  the  district,  but  this  matter  soon  righted  itself,  and  no 
one  questions  the  complete  success  of  the  policy  given  effect  to  by  that 
Act.     The  present  proposal  is  only  a  moderate  extension  of  that  policy. 

Since  the  date  of  the  Act  of  1865,  and  of  Lord  YoungJ 
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genentkm  of  law  agents  has  grown  up.  I  do  not  think  it  can  be 
suggested  that,  so  far  as  pass  examinations  are  concerned,  law  agents  are 
admitted  on  examinations  more  easy  than  those  required  of  advocates : 
or  that  any  young  man  who  successfully  passes  his  examinations  as  a  law 
agent  would  fail  to  pass  for  the  bar.  No  one  suggests  that  the  practice 
of  law  should  be  thrown  open  to  unqualified  practitioners.  What  occurs 
to  me  is  that  there  should  be  two  examinations — one  for  the  ordinary 
work  of  an  agent,  akin  to  that  now  passed  by  a  notary,  but  I  hope 
more  severe ;  the  other  in  such  special  branches  of  law  and  pnScess  as 
might  be  deemed  necessary  to  qualify  the  candidate  to  take  part  in  the 
conduct  of  cases.  If  the  one  only  were  passed,  the  agent  would  not  be 
able  to  take  court  practice.  If  he  passed  both  he  would  be  an  advocate, 
but  would  be  qualified  also  to  act  as  an  agent,  and  would  be  left  free 
cither  to  practice  as  an  agent  or  as  an  advocate. 

In  one  or  two  respects  the  candidate  for  admission  as  a  law  agent  is 
subjected  to  more  severe  training  than  is  that  for  the  bar,  e.g.,  the 
former  has  to  obtain  at  least  that  acquaintance  with  practical  work 
which  is  represented  by  the  condition  as  to  apprenticeship.  Then  I  am 
informed  that  an  LL.B.  is  admitted  to  the  bar  without  further  exam- 
ination. Now  an  LL.B.  who  wishes  admission  as  a  law  agent  has  to 
pass  an  examination  in  forms  of  process.  There  is  one  restriction 
imposed  on  candidates  for  the  bar  which  seems  to  me  entirely  without 
justification,  and  which  I  have  little  doubt  will  shortly  be  abolished. 
It  is  that  which  requires  the  candidate  to  be  for  one  year  out  of  business 
before  his  admission.  This  restriction,  I  may  mention,  has  only  been 
strictly  enforced  of  late  years,  and  a  similar  restriction  in  England  has 
recently,  if  I  mistake  not,  been  abandoned.  My  personal  belief  is  that 
there  are  a  considerable  number  of  procurators  who  would  make  valuable 
members  of  the  bar.  Be  that  as  it  may,  I  assume  that  a  certain 
standard  of  general  knowledge  would  be  required  of  candidates,  and  for 
my  own  part  I  would  welcome  all  reasonable  proposals  to  raise  the 
standard,  alike  as  regards  general  culture  and  in  law. 

It  is  in  the  altered  circumstances  of  the  profession  and  having  regard 
to  the  higher  standard  of  qualification  required  of  law  agents  for  the 
last  twenty  years,  that  it  seems  to  me  safe  to  make  the  farther  advance 
which  I  suggest,  and  it  has  to  be  remembered  that  as  regards  the 
qualification  of  future  candidates  for  admission,  this  is  in  the  hands  of 
those  who  pass  the  necessary  Act  to  give  effect  to  the  proposal.  The 
questions  remain,  why  should  an  advocate,  if  he  sees  fit,  not  practice  as 
law  agent]  and  is  it  expedient  to  preserve  the  present  line  of  demarcation 
between  the  procurator  and  the  advocate  1 

It  is  said  that  by  the  present  system  purer  specialists  in  law  and 
pleading  are  obtained  than  is  likely  to  be  the  case  if  the  change 
suggested  is  made.  I  am  unable  to  see  why,  particularly  when  so  much 
of  the  monopoly  has  already  been  done  away  with.  I  have  heard  it 
forcibly  argued  by  a  leader  of  the  bar  that  the  natural  abilities  of 
advocates  in  practice  are  quickened,  their  skill  sharpened,  and  their 
powers  more  quickly  and  more  fully  developed  by  their  contact  with  the 
best  minds  in  the  legal  profession  on  the  bench  and  at  the  bar.  I 
acknowledge  the  force  of  the  argument,  but  I  do  not  see  any  reason 
to  conclude  that  these  forces  would  be  less  at  work  than  at  present.  I 
do  not  suggest  that  Edinburgh  should  cease  to  be  the  centre  of 
the  bar.  There  in  the  future,  as  in  the  past,  would  be  found 
the  seat  of  the  Supreme  Court.  I  think  it  probable  that  one 
indirect  result  of  the  adoption  of  my  proposal  would  be  that  in  the 
first  instance  all  cases  would  be  initiated  iBigiJt^Sb^^3t)P"'^  ^^  ^^^ 
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defender's  domicile,  where  he  was  Scotch.  But  at  the  same  time  any 
alteration  in  this  respect  would  have  to  be  accompanied  by  full  provision 
for  the  trial  of  causes  at  the  place  most  convmient  to  the  parties,  and  with 
power  to  the  court  in  case  of  question  to  determine  this  place.  The  natural 
result  would  be  that  to  a  large  extent  things  would  go  on  as  at  present, 
and  important  cases  from  all  parts  of  Scotland  would  be  tried  in  Edin- 
burgh, in  order  to  secure  at  least  expense  the  services  of  the  leaders  of 
the  bar.  Then  in  Edinburgh  the  Courts  of  Appeal  would  have  their 
headquarters.  What,  therefore,  I  expect  would  happen  is  that,  while  no 
advocate  in  good  practice  would  dream  of  leaving  Edinburgh,  young 
advocates  of  the  future  would  begin  work  in  the  local  centre  where  they 
had  the  best  chance  of  getting  on.  If  they  succeeded  in  making  a  repu- 
tation, they  might  migrate  to  Edinburgh  and  take  consultations,  opinions, 
cases  tried  in  Edinburgh,  and  cases  on  appeal,  leaving  Edinburgh  only 
on  special  retainer.  I  think,  then,  the  influence  of  a  centre  of  legal 
talent  woidd  be  retained  >  but  in  my  humble  judgment,  that  centre 
would,  because  recruited  from  a  larger  area,  be  of  an  even  higher  type 
than  hitherto,  while  its  influence  would  be  more  widely  radiated.  It 
would  be  felt  to  an  extent  unknown  at  present  over  the  country.  For 
the  courts  throughout  the  country,  and  the  members  of  the  bar  of  these 
courts,  would  be  one  in  a  sense  different  from  what  they  are  at  present. 
Provincial  advocates  w^ho  occasionally  appeared  before  the  Supreme 
Court,  or  looked  forward  to  doing  so,  would  naturally  model  their  pro- 
fessional conduct  on  that  of  the  central  bar,  and  would  be  in  touch  with 
it«  members  and  with  the  bench. 

It  cannot  be  denied  that  the  number  of  successful  advocates  is  very 
limited,  yet  it  is  on  them  only  the  good  effects  contended  for  of  a  central 
bar  show.  The  vast  mass  of  the  bar  are  doomed  to  idleness  and  rusting 
as  regards  professional  work,  and  must  suffer  mental  harm  not  good  from 
years  of  doing  nothing.  So  far  as  they  come  from  the  provinces  to 
Fkiinburgh  they  leave  the  place  where  they  have  most  chance  of  work, 
tempted  by  their  special  taste  for  advocacy,  or  by  their  knowledge  of 
their  qualification  for  that  work.  In  their  own  districts  they  would 
raise  the  standard  and  status  of  their  brethren.  In  Edinburgh  they 
mostly  fail.  My  belief  is,  that  it  would  be  the  large  majority  of  the 
bar  who  would  primarily  benefit  by  a  change.  I  have  said  I  do  not 
think  that  change  will  in  a  sense  pecuniarily  benefit  law  agents  as  a 
prof&ssion.  On  the  contrary,  I  think  they  would  be  exposed  to  compe- 
tition on  the  part  of  those  who  at  present  fail  to  succeed  at  the  bar,  but 
who  in  many  cases  have  qualifications  for  success  which  would  tell  if 
they  were  in  their  own  districts,  and  that  this  competition  would  take 
from  law  agents  more  business  than  a  few  of  their  number  would  gain 
by  assuming  the  duties  of  advocates.  For  some  years  little  encroach- 
ment on  the  privileges  of  the  bar  would  be  likely  to  take  place.  Older 
agents  are  too  fixed  in  their  ways  to  make  new  departures.  The  younger 
are  not  likely  for  some  time  to  compete  with  successful  members  of  the 
bar.  Time,  therefore,  would  be  given  for  the  changed  order  of  things 
to  develop.  When  that  developement  has  taken  place  the  marked 
improvement  for  which  I  look  will  be  the  greater  freedom  of  choice  given 
alike  to  the  public  and  the  profession.  Advocates  and  law  ageuts  will 
be  able  to  devote  themselves  to  those  branches  of  law  tEey,  as  life  goes 
on,  prefer.  If  an  advocate  finds  himself  unsuited  to  the  work  of  plead- 
ing, he  C4in  at  present  turn  to  no  other  professional  work.  But  then  he 
would  become,  in  the  present  sense,  a  law  agent.  Young  agents  passing 
the  requisite  examinations  would  at  first  practise  in  both  departments 
of  work,  with  or  without  seniors.  ^.^.^.^^^  ^^  GoOglC 
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It  is  said  to  be  an  advautage  that  the  conduct  of  the  case  should  not 
be  in  the  hands  of  the  person  who  gets  it  up.  My  own  view,  after  a 
good  deal  of  experience,  is  that  it  is  an  advantage  that  the  person  who 
conducts  a  trial  should  be  thoroughly  in  touch  with  his  client  and  with 
those  who  get  up  the  evidence.  I,  of  course,  admit  that  leading  mem- 
bers of  the  bar  examine  and  cross-examine  witnesses  and  debate  cases 
better  than  ordinary  procurators,  and  that  the  employment  of  such  men, 
and  also  the  consideration  of  a  case  by  a  fresh  mind,  is  a  great  aid  to  the 
proper  oonduet  of  difficult  cases.  But  I  maintain  that  in  these  cases  it 
would  be  a  decided  gain  if  the  man  who  has  known  the  case  from  the 
beginning,  and  in  all  its  detail,  were  joined  with  the  specialist  senior  on  a 
footing  of  perfect  equality,  except  as  regards  seniority,  and  if  both  stood 
in  the  same  contractual  relation  to  the  client.  I  recognise  to  the  full  the 
courtesy,  attention — I  think  I  will  not  be  misunderstood  if  I  add — and 
respect  with  which  counsel  listen  to  suggestions  made  by  agents  regard- 
ing cases.  But  the  fact  remains  that  clients  may  be  forced  to  engage 
counsel  who  incur  no  legal  responsibility  to  them,  who,  so  far  as  they 
can  see,  know  much  less  about  the  case  than  the  agent*  of  their  per- 
sonal selection,  but  who  can,  and  in  the  exercise  of  their  duty  not 
nnfrequently  do,  overrule  the  views  of  the  agents.  I  think  all  who  have 
experience  of  litigation  must  have  heard  complaints  by  clients  with 
regard  to  the  conduct  of  cases,  which  agents  dispose  of  by  saying  counsel 
insisted  on  the  course  objected  to  being  taken.  Now,  whether  these  com- 
plaints be  well  or  ill  founded  they  would  be  disposed  of  by  leaving  clients 
free  choice.  Nobody  complains  that  he  must  employ  a  qualified  person. 
If  the  question  how  far  clients  were  to  employ  specialists — consulting  or 
leading  counsel — were  left  to  themselves,  a  serious  source  of  dissatisfac- 
tion with  the  course  of  litigation  would  be  removed.  Nor,  we  may  be 
sure,  would  these  specialists  have  less  to  do.  No  such  result  happens  in 
medicine,  or  for  that  part  in  those  countries  where  fusion  of  the  pro- 
fession has  taken  place. 

There  is  one  other  subsidiary  point.  A  proportion  of  those  who  pass 
for  the  bar  do  so  rather  as  matter  of  training  than  with  a  view  to  prac- 
tising their  profession,  and  it  is  said  with  justice  that  such  men  arc 
more  usefid  in  various  spheres  in  respect  of  the  necessary  work  they 
undergo  to  pass  the  bar,  and  of  the  years  they  spend  in  attendance  on 
the  courts.  But  while  I  have  certainly  heard  it  stated  that  such  men 
would,  under  a  changed  system,  cease  to  present  themselves,  I  am,  I 
confess,  unable  to  formulate  the  reasons  why  this  should  be  so.  Further, 
it  has  to  be  noted  that  the  relative  number  of  such  men  has  of  late 
years  much  decreased.  I  fancy,  for  one  reason,  they  now  more  frequently 
resort  to  the  London  bar. 

To  sum  up,  the  gravamen  of  the  objection  to  the  present  system  is 
that  it  is  artificial.  Leave  a  duly  qualified  member  of  the  legal  profes- 
sion to  settle  for  himself  how  he  will  pursue  his  calling.  Do  not  force 
him  when  young  to  decide  on  which  branch  he  is  to  pursue  through  life. 
Let  him  work  alone  or  in  partnership,  in  the  capital  or  in  the  country, 
at  pleading  or  at  chamber  work,  as  from  time  to  time  he  sees  cause. 
Leave  also  the  pubhc  free  to  choose  what  member  of  the  profession  shall 
conduct  their  cases,  how  long  he  shall  do  so,  who  shall  be  joined  with 
him,  and  in  what  relations.  Let  all  questions  of  seniority,  of  specialists, 
of  how  far  leading  counsel  are  to  be  open  to  retainers  from  clients  of 
other  lawyers  on  whose  advice  they  were  retained,  (tc,  &c.,  be  left  to 
adjustment  by  free  trade,  and  by  the  honourable  traditions  of  a  learned 
profession,  and  I  venture  to  prophesy  all  that  is  good  in  the  present 
system  will  survive,  while  the  evil  in  it  will  disappe^^tizedbyC^OOQlC 
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Be  it  remembered  it  is  no  imtried  experiment  on  which  we  are  to 
enter,  but  only  the  adoption  of  a  system  already  at  work  with  success  in 
the  United  States,  in  most  British  colonies,  and  in  a  large  number  of 
European  countries,  including  Germany,  Italy,  Sweden,  and  Norway. 
It  is,  as  I  have  shown,  also  a  system  already  at  work  with  ourselves. 
Scotland  is  just  the  class  of  country  where  the  system  has  succeeded ; 
while  we  have,  so  to  speak,  prepared  ourselves  by  our  course  of  business 
in  the  SheriiF  Courts  for  the  change. 

It  would  seem  that  the  probable  development  will  be  that  in  place 
of  the  jimior  or  inferior  order  of  the  profession  engaging,  as  at  present, 
the  senior,  the  reverse  will  take  place.  The  evidence  of  General  Thomas, 
a  well  known  United  States  counsel  in  his  day,  given  before  one  of  the 
English  Judicature  Commission,  describes  a  course  of  business  which  is 
exactly  that  which  takes  place  in  the  case  of  agents  conducting  large 
Sheriff  Court  practices  at  present.  He  says  (I  quote  from  an  English 
work  on  the  subject)  : — 

"  1057.  You  approve  very  much  of  the  amalgamation  of  the  two 
"  branches  of  the  profession  in  one  person  ? — Yes. 

"  1060.  How  is  the  evidence  hunted  up  ? — That  is  done  by  the 
"  attorney  and  client,  but  counsel  sees  personally  the  leading  witnesses. 

**1061.  Who  is  the  attorney  as  distinct  from  the  counsel? — The 
*'  ofhces  are  divided  according  to  the  nature  of  the  business.  A  man 
"  begins  to  practice  law  in  New  York,  for  instance,  and  he  has  one  or 
**  two  cases.  He  then  does  all  the  business  himself.  But  his  business 
"increases,  and  he  has  more  than  he  can  do  himself,  and  he  then 
"  employs  a  clerk,  who  takes  a  part  off  his  hands ;  then  he  employs  an 
"  attorney,  and  the  cases  that  require  no  investigation,  such  as  bringing 
"  a  common  action,  would  be  commenced  by  the  attorney  without  seeing 
"  the  counsellor,  unless  there  was  a  special  request  made  in  the  matter. 

"  1062.  So  that  the  attorney  is  nominated  and  employed  by  the 
"  counsel  ? — ^Yes,  he  generally  belongs  to  his  office. 

"  1063.  And,  generally  speaking,  there  is  a  partnership,  is  there 
"  not  ? — Yes.  The  moment  the  business  becomes  suflficiently  important 
"  to  justify  the  taking  of  a  partner,  the  counsel  takes  in  this  man,  whom 
"  he  has  employed  as  attorney,  or  some  one  else,  as  his  partner,  and  who 
*'  does  the  ordinary  business  of  the  office  while  he  goes  into  court. 

*^  1065.  Practically,  in  all  important  cases,  there  is  the  same 
"  division  of  labour  between  the  counsel  and  the  attorney  in  the  United 
"  States  as  exists  in  this  countrj'^? — Exactly  so ;  but  it  is  rendered  so  by 
"  circumstances.  If  you  go  into  States  that  are  new,  where  the  popula- 
"  tion  is  spare,  there  are  few  lawsuits,  and  the  counsel  will  sit  in  his 
"  office  half  the  day  and  talk  with  a  client,  for  he  has  nothing  else  to  do. 
"  Of  course,  in  that  case  he  needs  no  attorney. 

"  1066.  Is  not  the  effect  of  this  system  that  in  all  simple  causes 
**  only  one  agent  is  employed  ? — Yes. 

"  1067.  Therefore  it  is  mttch  cheaper  in  practice  than  the  system 
**  pursued  in  this  country,  of  having  tipo  agents  in  every  case  ?— -Yes, 
"  this  is  certainly  true." 

It  may  be  noted  that  members  of  the  English  bar  have  argued  in 
favour  of  the  view  that  clients  should  be  able  to  employ  and  consult 
counsel  direct. 

Gentlemen,  I  conunend  these  considerations  to  your  notice.  While 
I  do  not  look  to  a  fusion  of  the  profession  to  promote  as  a  whole  the 
pecuniary  advantage  of  law  agents,  I  am  firmly  persuaded  it  is  in  the 
higher  interests  of  that  branch  of  the  profession,  as  it  will  benefit  the 
whole  profession  of  the  law  »ud  still  more  the  public.     It  will  raise  the 
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status,  and  widen  and  enlarge  the  aspirations  of  the  profession.  At 
present  many  have  to  become  law  agents  by  reason  of  pecuniary 
inability  to  spend  the  first  years  of  their  professional  lives  in  waiting 
on  business  as  advocates ;  then  if  they  have  the  power  and  the  will,  that 
step  will  naturally  lead  them  to  the  other,  and  there  will  be  before  them, 
as  before  advocates,  the  possibility  of  rising  to  the  highest  positions 
open  to  the  profession.  For  advocat-es  themselves  it  will  open  in  the 
first  days  of  their  profession  an  opportunity  of  work  much  needed  by 
most,  and  a  means  by  which,  if  they  see  cause,  they  can  tium  to  other 
branches  of  professional  work.  It  will  cheapen  litigation,  at  all  events 
io  those  smaller  cases  where  expense  is  of  most  moment.  It  will  confer 
on  the  public  much  more  freedom  of  choice  in  the  matter  of  expense, 
and  in  their  selection  of  the  experts  they  wish  to  assist  them  in 
litigation.  Fusion  will  in  turn  react  on  the  bench.  There  will  be  a 
larger  and  more  varied  body  of  men  from  whom  to  select  judges.  So 
local  judges  will  no  longer,  in  the  interests  of  the  practising  members  of  - 
the  bar,  be  subjected  to  an  unreasonable  disqualification  for  promotion 
to  the  bench  of  the  Supreme  Court;  and  the  good  performance  of 
judicial  work  will  be  regarded  as  at  least  equal  to  successful  advocacy 
as  a  qualification  for  the  higher  judicial  appointments.  If  once  Sheriff- 
Substitutes  know  that  their  acceptance  of  such  posts  is  not  a  bar  but  an 
avenue  to  promotion,  it  is  easy  to  see  how  much  wider  the  choice  of 
men  for,  and  higher  the  status  of,  these  appointments  will  be.  In  these 
and  other  ways  I  confidently  believe  a  complete  fusion — as  it  has  been 
improperly  called — of  the  profession  would  conduce  to  the  best  interests 
of  law  and  of  Scotland. 


On  the  motion  of  Mr.  Cameron,  a  hearty  vote  of  thanks  was  given 
to  Mr.  Spens  for  his  address. 

Report  by  the  CatmcU. — The  report  of  the  Council  was  then  sub- 
mitted in  the  following  terms : — 

The  Council  aro  not  in  a  position  on  this  occasion,  as  they  had  the  great 
satisfaction  of  being  last  year,  of  reporting  the  pcbssinff  throagn  the  Houses  of 
Parliament  of  important  Bills  drafted  and  promoted  by  the  Society.  The  shadow 
of  the  approachmg  dissolution  hong  over  Parliament  during  the  whole  of  last 
session,  and  made  it  impossible  to  carry  through  measures  of  legal  reform  which 
have  received  the  approval  and  support  of  the  Society. 

The  Council  nevertheless  can,  they  trust,  show  that  much  good  work  has  been 
done  during  the  past  twelve  months,  and  that  they  have  lost  no  opportimity  that 
presented  itself  of  furthering  the  interests  of  the  profession. 

The  principal  subjects  to  which  the  attention  of  the  Council  has  been  directed 
are  the  followui^ : — 

1.  The  Exiting  RegiUaJtions  with  reftrenct  io  the  Examinatuma  of  Apprt-ntice^ 
and  Law  Agents.— It  will  be  within  the  recollection  of  members  of  the  Society 
that,  by  the  5th  section  of  the  Law  Agents  and  Notaries  Public  Act  of  1891,  the 
Court  of  Session  are  empowered  to  make  rules  prescribing  (1)  a  curriculum  of 
ffeneral  and  legal  study,  including  attendance  at  university  and  other  classes,  and 
fixing  whether  and  to  what  extent  university  degrees  and  other  certificates  shall 
be  accepted  as  proof  of  fitness  and  capacity  without  further  examination  or 
curriculum,  and  (2)  the  subjects  of  examination  in  law  and  general  knowledge, 
and  the  moide  of  conducting  such  examinations,  also  (3)  entrance  examinations  of 
apprentices  and  intennediate  examinations,  and  the  date  or  dates  at  which  such 
rules  shall  come  into  operation.  This  section  being  framed  and  passed  into  law 
with  the  special  object  of  conferring  upon  the  Court  additional  powers,  and,  in 
particular,  the  power  to  enjoin  attendance  at  law  classes  in  the  universities,  the 
UouncU  deemed  it  their  duty  to  present  to  the  Court  the  memorial,  a  copy  of  which 
forms  Appendix  No.  1  to  this  report.  The  principal  recommendations  made  in 
the  memorial  are  these :—  (1)  that  apprentices  should  pass  the  General  Knowledge 
Examination  before  being  indentured  ;  that  such  examination  should  not  be  less 
stringent  than  that  required  of  candidates  for  admission  as  solicitors  in  England  ; 
and  that  all  examinations,  except  the  final  examination  in  law,  sho^d  take  place 
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at  local  centres ;  (2)  that  the  following  qualifications,  in  addition  to  others  already 
provided  for,  should  exempt  the  holders  from  the  General  Knowledge  Examina- 
tion, viz.,  a  higher  grade  leaving  certificate  in  any  three  of  the  subjects  (one 
being  Latin)  granted  by  the  Lords  of  the  Committee  of  the  Privy  Council  on 
Education  in  Scotland,  and  the  certificate  of  having  passed  the  senior  local  exami- 
nations (including  the  examination  in  Latin)  of  any  of  the  Scottish  universities ; 
(3)  that,  before  the  final  examination  in  law,  applicants  should  have  attended  at 
least  the  classes  of  Scots  Law  and  Conveyancing  in  one  of  the  Scottish  univer- 
sities, or  extra-mural  classes  of  equal  value ;  (4)  that  examiners  should  be 
appointed  only  for  a  limited  period,  that  the  scale  of  fees  should  be  revised,  and 
that  accounts  and  full  reports  of  the  proceedings  of  the  Board  of  Examiners 
should  be  annually  published. 

The  pi'esentation  of  this  memorial  has  as  yet  produced  no  result,  and  it  will  be 
for  the  Society  to  resolve  whether  any  and,  if  so,  what  action  should  be  taken 
with  the  view  of  having  effect  ^ven  to  the  proposals  made  in  the  memorial. 

2.  Proposed  Stctiowd  Meetings  of  the  Society. — At  the  last  annual  meeting  of 
the  Society  a  motion  was  submitted  by  Mr.  John  Erskine,  of  Glasgow,  and 
seconded  by  Mr.  Eichard  Brown,  Glasgow,  to  the  effect  that  it  was  "  expedient 
''  to  form  district  sections  of  the  Society  for  the  purpose  of  considering  all  matters 
**  of  interest  to  the  Society  and  legal  profession,  and  of  bringing  the  same  under 
*' the  notice  of  the  Council  and  the  Society."  A  committee,  consisting  of  the 
president,  Messrs.  Erskine,  Brown,  and  Cook,  of  Glasgow,  and  three  members  of 
Council,  was  ultimately  appointed  to  **  consider  how  better  to  secure  that  the 
*'  opinions  of  members  in  the  different  districts  of  Scotland  shall  be  ascertained  on 
"  aU  matters  of  interest  to  the  Society,  and  to  arouse  the  interest  of  members  in 
"  its  work,  and  to  report  to  the  Society."  At  the  request  of  the  committee,  their 
report  forms  Appendix  No.  II. ,  and  will  be  a  subject  for  discussion  at  the  annual 
meeting.  The  committee,  for  the  reasons  stated  in  the  report,  are  of  opinion  that 
the  interests  of  the  Society  will  best  be  served  by  endeavouring  to  foster  the 
growth  of  the  Society  and  its  activity  rather  than  by  taking  action  in  the  direc- 
tion of  any  of  the  schemes  which  had  been  suggested  to  them.  In  their  opinion, 
every  effort  should  be  made  to  increase  the  membership  of  the  Society,  and  to 
draw  closer  the  existing  bonds  between  the  Council  and  tne  members. 

3.  Comptdsory  Redemption  of  Casualties, — The  Bill  submitted  to  the  last 
annual  meeting  of  tlie  Society  was  adjusted  by  a  committee  of  the  Council,  and 
was  introduced  into  the  House  of  Commons  by  Mr.  Reid,  Q.C.,  the  member  for 
the  Dumfries  Burghs.  It,  however,  met  with  the  fate  of  other  Bills  which  were 
not  directly  supported  by  the  Government,  and  had  to  be  dropped  at  the  dis- 
solution. 

4.  Reforrn.  of  the  Scotiinh  Judicatories. — In  accordance  with  the  instructions 
given  by  the  last  annual  meeting,  the  memorandum  with  reference  to  this  subject 
was  communicated  to  the  various  legal  bodies  in  Scotland.  The  memorandum,  in 
its  final  form,  is  Appendix  No.  III.  to  this  report.  Communications  with  refer- 
ence to  the  mexuorandum  were  received  from  a  number  of  societies,  including 
Glasgow,  Greenock,  Ayr,  Dumfries,  Elgin,  &c.  Several  of  these  communications 
are  printed  in  the  appendix  to  this  report  for  the  information  and  consideration 
of  the  Society.  The  memorandum  formed  the  subject  of  a  special  report  by  the 
Association  of  Sheriffs-Substitute,  and  the  Coimcil  are  permitted  to  print  it  as  an 
appendix.  The  Council  are  of  opinion  that  the  memorandum  has  now  received 
such  prolonged  and  deliberate  consideration,  and  the  proposal  to  procure  passed 
a  comprehensive  measure  dealing  with  this  subject  has  met  with  such  general 
approval  as  to  warrant  action  bemg  at  once  taken  with  the  view  of  setting  the 
(jovernment  to  introduce  the  necessary  Bill  into  Parliament,  and  tne  Council 
accordingly  recommend  the  Society  to  instruct  them  to  arrange  for  a  deputation 
waiting  upon  the  new  law  officers  of  the  Crown,  and  urging  upon  them  the 
necessity  of  legislation  of  the  natui*e  indicated. 

5.  Reaiisanon  of  HeriiaMe  Securitien.  — The  Bill  dealing  with  the  realisation  of 
heritable  securities  has  received  careful  revision  at  the  hands  of  a  committee  of 
the  Comicil  appointed  for  the  purpose,  and  it  is  now  reported  to  the  Society  for 
its  consideration. 

6.  Abolition  of  Imprisonment  for  Debt. — The  attention  of  the  Council  having 
been  drawn  to  the  alleged  evil  effects  to  the  mercantile  community  resulting  from 
the  almost  total  abolition  of  imprisonment  for  debt,  the  Council  requested  Mr.  P. 
Morison,  S.S.C,  one  of  their  number  who  had  special  experience  of  the  subject, 
to  prepare  and  submit  a  Bill  amending  the  present  law.  The  Bill  which  Mr. 
Morison  prepared  has  been  revised  by  the  Council,  and  is  now  reported  to  the 
Society  for  consideration,  subject  to  the  explanation  that  the  members  of  Council 
are  not  to  be  held  as  necessarily  approving  of  the  principle  of  the  Bill,  regardinff 
which  they  have  refrained  from  coming  to  any  conclusion,  desiring  to  submit  both 
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the  principle  and  the  details  of  the  Bill  to  the  Society  unfettered  with  any  special 
recommendation  from  the  Comicil. 

7.  RegistrcUion  of  Land  Bights  in  Scotland :  the  preparation  and  use  of  the 
Search  Sheet  and  the  Printing  of  the  Record,  —A  joint  committee  of  the  Society  of 
Writers  to  the  Signet,  the  Society  of  Solicitors  before  the  Supreme  Courts,  the 
Faculty  of  Procurators  in  Glasgow,  and  of  the  Council  of  this  Society  has  for 
some  time  had  under  consideration  certain  very  important  alterations  which  have 
been  suggested  in  the  system  of  registration  and  searching.  Acting  on  the  report 
of  sevend  members  of  Council,  who,  through  the  courtesy  of  Mr.  Hope  Finlay, 
the  keeper  of  the  Register  of  Sasines,  had  the  fullest  opportunity  of  examining  m 
the  Register  House  the  presently  existing  system  of  registration,  the  Council 
unanimously  resolved  (provided  that  the  consent  of  the  Treasury  is  obtained)  to 
join  in  supporting  the  following  new  scheme  of  registration : — 

(1)  The  Presentment  Books  to  be  retained. 

(2)  The  printed  abridgments  and  the  relative  indices  of  persons  and  places 

to  be  discontinued. 

(3)  A  printed  record  of  all  writs  received  in  the  order  of  the  Presentment 

book,  and  having  a  reference  to  the  Search  Sheet,  to  be  kept. 

(4)  E^h  writ  to  be  accompanied  by  a  copy  for  the  printer,  failing  which  the 

keeper  to  make  and  charge  for  such  copy,  the  expense  of  the  copy 

beiug  covered  by  the  present  conveyancing  fees. 
(6)  A  printed  index  of  persons  to  the  series  of  volumes  for  each  county  to  be 

prepared  annually. 
(6)  A  new  series  of  the  Search  Sheet  to  be  commenced  with  indices  of  persons 

and  places,  and  to  be  I 

the  officials,  and  one  < 

8.  Unqualijied  Practitioners.- 
the  interests  of  the  public  and  the  profession,  to  prepare  themselves  to  take  pro- 
ceedings under  the  recent  Law  Agents  and  Notaries  Public  Act  of  1891  agamst 
persons  who  contravened  its  provisions.  They,  therefore,  thought  it  well  to 
submit  in  a  memorial  to  counsel  a  number  of  hypothetical  cases  ui  which  there 
were  certain  complications  of  a  kind  likely  to  be  met  with  in  order  that,  guided 
by  counsel's  opinion,  they  might  avoid  the  risk  of  prosecuting  doubtful  cases,  and 
that  they  mii^ht  have  the  best  advice  as  to  the  scope  and  application  of  the 
statute.  A  deputation  from  the  Council  met  with  the  Dean  of  Faculty  (the 
present  Lord  Advocate)  and  Mr.  HoUams,  of  the  English  bar,  one  of  the  counsel 
for  the  Incorporated  Law  Society  of  the  United  Kingdom,  and  a  valuable  opinion 
has  been  obtained  from  these  gentlemen.  The  Council  have  already  acted  upon 
this  opinion,  and  they  will  continue  to  do  so  whenever  cases  are  reported  to  them 
which  are  supported  by  such  evidence  as  will  establish  a  contravention  of  the 
statute. 

9.  Law  as  to  Personal  Bonds:  BUI  to  Amend  the  Law  regarding  Executors, — 
The  Council  have,  for  reasons  already  indicated,  found  no  opportunity  during  the 
past  year  of  carrjdng  out  the  remits  made  to  them  by  the  last  meeting  of  the 
Society,  or  of  making  progress  with  the  legislation  which  was  contemplated. 
Both  subjects  will  be  dealt  with  as  opportunity  offers. 

Among  other  matters  of  importance  which  have  received  the  attention  of  the 
Council,  but  regarding  which  it  is  unnecessary  to  report  in  detail,  was  the  Sale 
of  Goods  Bill,  introduced  into  the  House  of  Lords  by  Lord  Herschell,  and  passed 
through  that  House ;  and  a  commiinication  from  the  Colonial  Office  with  reterence 
to  complete  reciprocity  between  Scotland  and  the  colony  of  Queensland  regarding 
admissions  to  the  bar  and  to  act  as  solicitors. 

The  subjects  dealt  with  in  the  report  were  taken  up  seriatim  by  the 
meeting. 

Redemption  of  Casualties  and  Feu-duties. — Mr.  M'Gowan  (Dumfries) 
stated  that  he  was  now  rather  in  the  position  to  receive  suggestions  as 
to  amendments  on  the  Bill,  as  intixxiuced  into  the  House  of  Commons 
last  year,  than  to  make  a  motion  on  the  subject.  On  three  different 
occasions  the  principle  of  the  Bill  had  been  adopted  by  the  Society,  but 
in  framing  the  Bill  there  had  been  considerable  discussion  and  difficulty 
in  regard  to  details,  and  particularly  to  the  scale  of  redemption  proposed. 
On  applying  to  high  legal  authorities  with  the  view  of  getting  the  Bill 
introduced  by  one  of  them  in  the  last  Parliament,  he  found  that  there 
was  considerable  doubt  and  hesitation  about  altering  the  scale  that  was 
laid  down  in  the  Conveyancing  Act  of  1874.     The  Council  were  willing 

y  Digitized  by  VjOOQ  IC 


286  INCORPORATED  SOCIETY  OF  LAW  AGENTS.         [Oct. 

to  [^ivc  and  take  in  a  matter  of  detail  such  as  the  matter  of  scale,  but  they 
wanted  an  immediate  and  compulsory  abolition  of  casualties.  In  his  own 
district  casualties  had  been  enforced  most  ruthlessly  by  the  superiors, 
and  where  casualties  had  been  exacted  on  the  erection  of  workmen's 
houses  and  buildings  in  connection  with  Building  Societies,  they  had 
been  felt  to  be  a  great  burden  upon  the  working  classes.  He  moved 
that  the  principle  of  the  Bill  as  formerly  declared  be  again  adopted  by 
the  Society,  and  that  the  Bill  be  remitted  to  the  Council  with  power  to 
make  such  alterations  as  were  found  necessary,  in  order  to  enable  it  to 
be  carried  through  in  the  course  of  the  existing  Parliament. 

The  motion  was  agreed  to. 

Registration  of  Land  RigkU» — On  the  motion  of  Mr.  Cameron, 
seconded  by  Mr.  M 'Naught,  the  reconmiendations  of  the  Council  with 
regard  to  the  registration  of  land  rights  in  Scotland  were  adopted. 

Uhqualifled  Practitioners — Law  as  to  Personal  Bonds — BUI  to 
Amend  the  Law  regarding  Executors, — The  chairman  stated  that  with 
regard  to  the  last  subject  they  were  most  anxious  to  have  a  Bill  brought 
in  and  passed,  and  hopeful  that  the  Lord- Advocate  might  take  up  the 
matter. 

On  the  motion  of  Mr.  Cameron,  the  report  of  the  Council  was 
adopted. 

Bye-laws. — Mr.  M'Naught,  S.S.C.  (Edinburgh),  moved  that  rule 
XXVI.  be  amended  by  adding  thereto,  "and  such  retiring  members 
**  shall  not  be  eligible  for  re-election  until  they  have  been  out  of  office 
"  for  one  year,"  stating  that  the  reasons  that  induced  him  to  move  this 
amendment  were  twofold — first,  to  cause  a  greater  infusion  of  fresh 
blood  into  the  counsels  of  the  Society,  so  as  to  bring  more  thought  to 
bear  upon  its  business;  and  secondly,  to  draw  closer  the  existing  bonds 
between  the  members  and  the  Council  so  as  to  induce  members  to  take 
a  greater  interest  in  the  inner  deliberations  of  the  Society. 

Mr.  Lees  (Galashiels)  seconded  the  motion. 

The  chairman  held  that;  the  motion  was  objectionable,  as  it  frequently 
happened  that  when  a  member  of  Council  fell  to  retire  he  was  specially 
in  charge  of  some  particular  business  of  the  Society,  and  he  took  the 
responsibility  of  moving  its  rejection. 

Mr.  M*Gowan  seconded  the  amendment. 

After  considerable  discussion,  the  amendment  was  carried  by  a  large 
majority. 

Mr.  M'Naught  then  moved  "That  rule  XLV.  be  amended  by  the 
"  deletion  from  and  after  '  members  of  the  Society '  of  the  remainder  of 
"  the  rule,  so  that  the  rule  shall  read  '  that  no  person  shall  be  appointed 
"  '  a  proxy  who  is  not  a  member  of  the  Society ' " ;  but  after  an  explana- 
tion by  Mr.  Barty  the  motion  was  withdrawn. 

Alterations  in  the  existing  Regulations  with  reference  to  the  qualifica- 
tions and  examinations  of  Apprentices  and  Law  Agents, — ^This  matter 
was  left  to  the  Council  upon  the  memorial  to  the  Lords  of  Council  and 
Session  being  printed. 

District  Sections  of  the  Society, — Mr.  Erskine  (Glasgow)  stated  that 
he  had  to  confess  that  the  results  of  a  year's  deliberation  on  this  matter 
had  been  a  disappointment  to  him.  When  the  motion  was  submitted  a 
year  ago  he  was  very  hopeful  that  it  would  be  productive  of  good  results, 
but  in  the  committee  meetings  which  were  held  he  was  bound  to  admit 
that  difficulties  in  the  way  of  the  scheme  that  was  in  his  mind  were  put 
'^  strongly  and  so  convincingly  before  him  that  he  first  wavered  and  then 

-^lutely  changed  his  mind.  District  sections  were  still,  he  thoughti 
y  a  very  good  scheme,  but  certain  gentlemen  on  the  committee^ 
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notably  Mr.  Hendry  and  Mr.  dark,  stated  objections  and  difficulties 
which  entirely  convinced  him  that  these  sectional  meetings  would  be 
Teiy  poorly  attended.  If  this  scheme  were  abandoned,  it  occurred  to 
him  to  suggest  that  an  arrangement  might  be  made  with  the  clerk  who 
took  dliAige  of  the  admission  of  Law  Agents,  whereby  the  names  of  all 
who  passed  their  final  examinations  in  law  should  be  transmitted  to 
Mr.  Barty,  and  that  a  veiy  special  circidar,  prepared  with  great  care, 
should  at  once  be  despatched  to  them  in  the  name  of  the  Council  inviting 
them  to  join  the  Society  at  once,  and  thus  seciu«  a  very  large  and 
influential  membership. 

Legislation  regarding  Scottish  Judicatories. — The  memorandum  on 
this  subject,  which,  was  printed  as  an  appendix  to  the  report,  was  in  the 
f ollowh^  terms : — 

llie  Society  has  repeatedly  resolved  that  the  time  is  ripe  for  a  general  measure 
deaUng  with  Scotch  judicatories  as  a  whole,  and  which  shall,  at  all  events  for  a 
time,  settle  the  many  questions  now  pending  as  to  their  constitution.  The 
Council  have  now  been  instructed  to  invite  the  co-operation  of  other  legal  bodies 
in  attaining  this  object ;  they  therefore  submit  this  memorandum  as  a  basis  for 
discussion.  Probably  the  suggested  legislation  can  onlv  be  obtained  at  the  hands 
of  the  Government  of  the  day,  but  the  various  legal  faculties  should,  it  is  sug- 
gested, take  the  necessary  steps  to  secure  that  the  subject  shall  be  taken  up  and 
dealt  with. 

The  only  preUminary  remarks  which  the  Council  desire  to  offer  are — (1)  That 
the  proposals  are  submitted  as  a  whole,  and  it  does  not  follow  that  they  would 
approve  of  particular  items  of  reform  here  advocated  unless  as  part  of  a  general 
scheme ;  and  (2)  that  the  report  is  that  of  the  majority  of  the  Council  on  the 
various  points,  as  of  course  on  such  a  question  there  are  differences  of  opinion. 

College  of  Jwttice. — ^It  seems  desirable  to  formally  make  all  members  of  the 
legal  profession  members  of  the  College  of  Justice,  and  to  treat  the  whole  Courts 
of  the  country  and  those  who  belong  to  them  as  one  Ions  semi-corporation.  The 
Council  desire  further  to  state  that  in  their  opinion  ul  law  aeents,  including 
Writers  to  the  Signet  and  Notaries  Public,  should  be  admitted  by  one  Board  of 
Examiners. 

JurMiction. — It  is  not  proposed  by  the  Council  to  seek  to  deprive  the  Court 
of  Session  of  original  jurisdiction.  They  think  to  do  so  would  result  in  delaying 
legislation  for  years,  involving,  as  such  proposals  necessarily  do,  what  is  popularly 
known  as  tlie  fusion  of  the  two  branches  of  the  profession. 

It,  however,  seems  proper  that  actions  should  not  be  raised  in  the  Court  of 
Session  for  sums  so  small  as  £25.  The  cost  of  an  action  in  the  Court  of  Session  is 
out  of  all  proportion  to  such  a  pecuniary  amount,  and  it  is  not  conducive  to  the 
administration  of  justice  that  the  expenses  of  a  suit  should  amount  to  three,  four, 
or  five  times  the  sum  at  stake.  It  is  suggested  that  no  action  should  be  competent 
in  the  Court  of  Session  in  the  ordinary  case  for  a  sum  not  less  than  £100,  and 
that  in  actions  ad  factum  prcMtandum,  or  where  the  conclusions  are  not  pecuniary, 
the  Court  of  Session  should  have  power  to  remit  such  actions.  If  raised  before 
them,  to  a  convenient  Sheriff  Court  for  trial  if  satisfied  that  the  value  involved  in 
tiie  suit  is  less  than  £100.  On  the  other  hand,  provision  might  be  made  for 
remittinff  for  trial  in  the  Court  of  Session  on  the  motion  of  either  party,  with  the 
approval  of  the  Court,  complicated  cases  where  the  pecuniary  conclusion  in  no 
way  truly  indicated  the  importance  of  the  case  [e.g.,  test  cases). 

In  cases  of  damages,  &c.,  where  actions  have  been  tried  in  the  Court  of  Session 
and  the  sum  awarded  is  less  than  £100,  the  Court  should  have  discretion  to  award 
expenses  to  pursuer  only  on  the  Sheri£f  Court  scale. 

It  is  further  submitted  that  in  the  general  case  all  actions  under  the  Employers' 
liability  Act  should  be  tried  in  the  Sheriff  Court.  Provision  should  be  made  on 
special  cause  shown  for  trying  the  case  in  the  Court  of  Session.  This  alteration 
will  assimilate  the  procedure  m  England  and  Scotland,  and  is  known  to  be  much 
needed. 

As  regards  the  Sheriff  Court  jurisdiction,  it  is  submitted  that  it  should  be 
extended  so  as  to  cover  all  ordinary  suits. 

There  are  a  large  number  of  cases  where  the  Court  of  Session  exercise  special 
powers  of  discretion  in  virtue  of  the  nobile  officium  or  of  statutes, — powers  craved 
by  trustees,  the  appointment  of  judicial  factors,  the  liquidation  of  companies, 
petitions  under  the  Entail  Acts,  &c.  It  is  desirable  that  the  principles  on  which 
these  powers  are  exercised  should  be  uniform  throughout  the  country,  and  there- 
fore it  might  be  well  to  leave  the  jurisdiction  in  regard  to  such  matters  subetan- 
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tially  as  at  present.  But  it  is  suggested  that  the  Court  should  have  power  to 
remit  such  petitions  to  the  Sheriffs  just  as  they  do  to  Lords  Ordinary,  the  Sheriffs 
having  right  to  report  matters  to  the  Court.  In  certain  cases  {e.g.,  the  liquidation 
of  companies,  &c. )  this  power  might  be  useful  and  save  expense. 

It  is  further  submitted  that  consistorial  actions  should  in  general  be  competent 
in  the  Sheriff  Court.  Expense  in  such  cases  is  fre<|uently  of  great  importance  to 
the  parties,  and  when  feeling  is  so  deep  as  in  this  class  of  cases  it  is  specially 
important  not  to  deter  the  trial  of  actions  by  reason  of  expense.  The  only  for- 
midable objection  is  that  great  care  is  needed  to  scrutinise  evidence  in  undefended 
actions  of  divorce.  If  it  were  thought  proper,  provision  could  be  made  that  the 
Sheriffs  were  not  to  give  judgment  in  such  cases,  but  to  report  their  opinion  to  the 
Court  of  Session,  who  should  give  the  fornial  judgment. 

Procedure, — Actions  in  the  Court  of  Session  would  remain  much  as  at  present, 
though  several  of  the  suggestions  made  with  reference  to  the  Sheriff  Court  might 
be  applied  to  the  Court  of  Session. 

1.  Summary  TricU  of  Gaune». — In  the  Sheriff  Court  questions  arise  as  to  the 
extension  of  the  Small  Debt  Court  jurisdiction,  the  continued  existence  of  the 
Debts  Recovery  Court,  and  the  summary  trial  of  causes. 

The  Council  submit  that  the  Justice  of  Peace  jurisdiction  in  Small  Debt  cases 
should  be  abolished. 

The  Council  feel  that,  so  far  as  parties  mutually  desire  to  have  cases  tried  in  a 
summary  and  inexpensive  way,  this  should  be  facilitated.  They  are  further  of 
opinion  that  in  cases  of  compai'atively  small  amount  the  Court  should  have  con- 
siderable discretion  in  deciding  on  the  way  in  which  a  case  should  be  tried. 
Holding  these  views,  they  would  propose — 

(1)  That  all  actions  for  sums  under,  say,  £50  should  be  raised  by  a  short  form 

of  writ. 

(2)  That  cases  between  £12  and  £50  should  in  general  be  tried  summarily, 

the  Sheriff  having  power  to  order  written  pleadings,  and  so  make  the 
case  an  ordinary  one. 

(3)  That,  by  consent  of  parties,  the  Sheriff  should,  if  he  sees  fit,  have  power 

to  try  any  case  summarily,  his  judgment  being  final  on  questions  on 
fact. 

(4)  In  cases  of  damages,  &c. ,  where  the  sum  awarded  is  under  £50,  and  more 

has  been  claimed,  and  in  consequence  the  action  has  been  tried  as  if  for 
a  larger  sum  than  £50,  the  Court  might  take  this  into  account  in  deal- 
ing with  expenses. 

(5)  If  parties  agree  to  accept  a  judge  as  arbiter,  and  to  treat  his  judgment  as 

final,  this  should  be  allowed. 

(6)  In  all  actions  over  £12,  including  those  under  £50,  expenses  should  be 

awarded  as  taxed  or  modified  by  the  judge. 

The  Council  do  not  submit  in  detail  the  clauses  to  give  effect  to  these  pro- 
posals. It  probably  would  be  well  in  large  town  districts  to  have  separate  oays 
for  the  calling  of  cases  over  £12  and  under  tliat  limit.  In  cases  where  the  judge 
is  accepted  as  arbiter,  he  should  have  full  power  to  regulate  procedure  as  he  sees 
fit,  and  should  only  be  subject  to  review  in  the  same  way  as  an  outside  arbiter. 
There  seems  no  reason  why  a  minute  of  reference  to  the  Court  should  not  be  the 
only  initial  writ  in  such  a  case.  Of  course,  such  a  minute  could  be  put  in  at  a 
later  stage. 

The  Debts  Recovery  Court  would  be  absorbed  if  these  proposals  were  carried 
out. 

2.  AMtsaors. — Provision  should  be  made  for  assessors  in  not  only  maritime 
and  patent  cases,  but  also  in  cases  where  skilled  professional  men  are  in  the  habit 
of  l»eing  examined  on  both  sides.  Even  in  questions  of  usage  and  customs  a  single 
mercliaut  in  the  trade  might  often  be  taken  as  an  assessor,  but  no  doubt  in  these 
cases  the  evidence  often  needs  sifting  by  cross-examination. 

The  Council  are  of  opinion  that  in  Scotland,  where  the  assistance  of  assessors 
has  not  hitherto  been  much  taken  advantage  of,  special  care  would  need  to  be 
taken  that  they  did  not  encroach  on  the  province  of  the  judge.  Provision  might 
be  made  for  the  questions  on  which  their  opinion  was  desired  being  stated  before 
the  argument  on  the  case.  Remits  on  matters  of  overcharges,  bad  workmanship, 
«€.,  should  be  encouraged  in  every  way. 

3.  Special  CfWf>».— These  should  l)e  made  competent  in  the  Sheriff  Court.  It 
18  thought  there  is  ruom  for  eucouraKing  provisions  in  agreements  to  refer, 
whereljy  arbiters  can  state  special  cases  tor  the  opinion  of  the  Court. 

4.  Rulea  oj  Procedure  and  ProceAH, — The  CouncU  approve  of  the  proposal  to 
consolidate  and  codify  the  various  statutes  on  tliese  subjects.  On  the  whole,  the 
present  forms  of  process  are  satisfactory,  but,  of  course,  various  important 
lunondments  could  be  made.     On  these  the  Council  do  not  •    --    •       -«^- 
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fiamer  of  such  a  code  will  no  doubt  carefully  consult  the  English  Judicature  Act 
and  Rules  of  Process  to  see  how  far  rules  adapted  from  their  provisions  will  prove 
usefuL  The  Council  may  say  that  they  are  not  in  favour  of  the  English  system 
of  interrogatories,  but  they  think  provision  might  well  be  made  for  ^ving  the 
opposite  party  notice  to  admit  facts  of  the  case,  with  the  result  that  if  they  do 
not  the  Court  shall  take  this  into  consideration  in  the  matter  of  expenses. 

The  Council  would  suggest  that  rules  of  procedure  and  process  should  be 
attached  to  the  Act  to  be  passed,  and  care* should  be  taken  to  give  tht.  judges  full 
power  to  alter  the  rules  from  time  to  time  to  at  least  the  same  extent  as  the 
Engliah  judges  have  the  power  to  do.  The  Sherififs  should  probably  be  repre- 
sented on  the  body  authorised  to  alter  the  rules. 

5.  Shorthand  lmter«.~  By  the  employment  of  those  officials  a  large  amount  of 
judicial  time  has  been  saved,  apart  from  the  saving  of  time  to  the  litigants.  In 
that  state  of  matters,  it  is  submitted  that  this  expense  should  be  borne  by  the 
Treasury.    . 

6.  Jury  TrictU, — The  Council  do  not  think  that  parties  should  have  the  same 
right  as  at  present  to  jury  trial.  So  far  as  jury  trial  is  to  be  ^ven  in  cases  which 
the  SherifEs  are  to  try  provision  should  be  made  for  jury  trial  m  the  Sheriff  Court. 

7.  Change  of  Ventte  and  Cases  where  whole  Defenders  not  in  one  Sheriffdom. — 
Provision  should  be  made,  when  it  is  for  the  convenience  of  parties,  for  the  transfer 
of  the  trial  of  actions  to  the  Sheriff  of  the  district,  where  it  is  proper  that  the  case 
should  be  tried,  and  authority  be  given  to  convene  different  defenders  to  the 
Sheriff  Court,  or  any  one  of  them,  power  being  given  to  transfer  the  case  to  any 
other  Sheriff  if  this  is  equitable. 

8.  JSxpenses, — The  Council  are  of  opinion  that  the  Court  should  have  even  a 
larffer  discretion  than  at  present  in  the  matter  of  expenses  generally.  The  rule 
which  declares  that  if  a  sum  is  recovered  in  excess  of  a  tender  pursuers  should  get 
full  expenses,  should  not  be  rigid,  and  a  Court  in  dealing  with  expenses  should 
have  ri^ht  to  consider  a  tender  of  an  element  when,  e.(7.,  it  is  clear  that  defender 
in  his  tender  was  much  nearer  the  mark  than  pursuer  in  his  demand.  The  success 
in  the  suit  should,  far  less  than  at  present,  carry  full  expenses  when  the  successful 
party  has  wrongly  contested  points;  when  there  is  divided  success  the  parties 
should  get  their  expenses  according  to  the  points  they  have  been  successful  on, 
and  in  proportion  to  the  expense  incurred  re  these  points.  In  damage  cases,  &c. , 
a  large  pluris  petitio  should  be  taken  into  accoimt.  There  is  no  doubt  Courts 
could  do  much  more  to  encourage  arrangements  than  at  present  if  they  dealt  more 
freely  with  expenses,  and  did  not  favour  in  this  matter  pursuers.  In  these 
remarks  the  Council  do  not  in  the  least  mean  to  suggest  that  the  rule  that 
expenses  follow  the  event  should  be  relaxed,  but  only  that  what  the  true  result 
of  a  litigation  is  should  be  more  considered — a  success  on  one  point,  or  to  some 
extent,  should  not  be  so  generally  treated  as  success  as  a  whole. 

9.  Appeals. — The  questions  which  arise  under  this  head  are  the  most  difficult 
and  the  least  capable  of  satisfactoiy  solution. 

The  Society  has  more  than 'once  committed  itself  to  the  view  that  the  double 
sheriffship  should  be  put  an  end  to.  The  principal  reasons  for  this  conclusion  are 
(1)  that  the  appeal  given  is  in  many  cases  from  one  judge  to  another  sinele  judge 
not  better  than  the  judge  appealed  from.  The  Sheriff-Substitutes  feel  this 
anomaly,  and  the  improvements  in  their  status  which  have  of  late  years  taken 
place  only  make  them  feel  it  more.  As  regards  the  public,  the  Court  of  Appeal  is 
too  weak  to  command  confidence.  (2)  That  of  recent  years  the  appeal  has  become 
more  expensive.  (3)  That  this  intermediate  appeal  causes  a  serious  waste  of 
time. 

On;the  assumption  that  the  Sheriff-Principalship  is  to  be  abolished,  the  Council 
recommend  (1)  tnat  except  in  cases  of  special  importance,  so  certified  by  the 
Sheriff,  no  appeal  should  lie  in  cases  under  £100  in  value  on  questions  of  fact;  (2) 
that  in  cases  over  £12,  and  in  cases  under  that  limit,  by  leave  of  the  Sheriff,  an 
appeal  on  a  case  stated  by  the  Sheriff  should  lie  to  the  Court  of  Session  ;  (3)  that 
in  cases  over  £100,  an  appeal  on  the  whole  case  should  lie  to  the  Court  of  Session ; 
(4)  that  agents  should  be  allowed  to  follow,  if  they  see  fit,  their  appeals  to  the 
Court  of  Session  ;  (5)  that  provision  should  be  made,  to  a  greater  or  less  extent, 
for  hearing  appeals  in  the  different  localities. 

As  regard  appeals  on  incidental  points,  it  is  thought  that  no  such  appeals 
should  be  allowed  until  final  judgment,  except  by  special  leave,  on  account  of  the 
importance  of  the  point. 

It  is  perhaps  right  that  the  Council  should  add  that  if  the  double  Sheriffship 
is  to  be  retained  as  at  present,  it  is  necessary  that  the  time  which  is  lost  by  the 
appeal  to  the  Sheriff  should  be  minimised.  In  Glasgow,  at  all  events,  the  delay 
due  to  appeals  to  the  Sheriff  is  great,  and  if  the  present  system  is  to  be  continued 
this  must  be  grappled  with.  Digitized  by  GoOg  Ic 
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The  Ck>iLncll  think  the  diBtinction  between  appeaUi  from  a  Sheriff  and  thoee 
from  a  Lord  Ordinary;  whereby  the  judgment  of  tne  Court  of  Session  is  final  on 
questions  of  fact  in  appeals  from  the  Sheriff,  should  be  abolished. 

-  On  the  other  hand,  thev  are  of  opinion  that  the  present  free  risht  of  appeal  to 
the  House  of  Lords  should  be  materially  restricted.  They  would  suggest  that  a 
free  right  of  appeal  should  only  be  granted  where  the  sum  at  stake  or  toe  value  of 
the  subject  in  dispute  is  at  least  £1000,  but  that  the  Division  of  the  Court  of 
Session  before  which  the  case  is  heard  should  have  right  to  grant  leave  to  appeal 
in  cases  of  importance  or  difficulty  where  the  sum  or  value  is  less. 

The  question  of  requiring  caution  for  expenses  as  a  oonditi<Mi  of  appeal  requires 
consideration.     In  England  this  matter  has  been  fully  dealt  with. 

10.  Poor's  Agency. — The  Society  has  repeatedly  resolved  that  the  present 
system  with  regard  to  poor's  agents,  both  in  civil  and  criminal  cases,  is 


factory,  and,  in  many  cases,  particularly  in  countiy  districts,  presses  hanhly 
and  oppressively  on  young  agents.     This  grievance  should  be  dealt  with. 

1 1.  Judges. — The  Council  desire  to  express  their  opinion  that  the  appointment 
of  all  judges  should  be  more  divorced  from  questions  of  politics  than  is  at  present 
the  case.  In  England  this  divorce  has  already  to  a  material  extent  taken  place. 
The  Sheriff-Substitutes  should  have  their  salaries  revised. 

It  is  submitted  that  the  two  Divisions  should  form,  as  in  England,  one  Court 
of  Appeal,  sitting  in  two  Divisions ;  that  promotion  to  the  Court  of  Appeal  should 
not  take  place  by  mere  right  of  seniority ;  that  Sheriff-Substitutes  should  be 
eligible  for  promotion  to  the  bench,  and  they  and  advocates  for  promotion  direct 
to  the  Court  of  Appeal. 

These  are  the  principal  suggestions  which  the  Council  desire  to  submit.  In 
the  course  of  drafting  a  Judicature  Bill  many  other  minor  points  would  have  to 
be  degJt  with,  but  it  seems  to  the  Council  they  would  only  obscure  the  leading 
questions  at  issue  if  discussed  at  present. 

Report  by  the  Bills  Committee  of  the  FacuUy  of  ProcurcUors  in  Glasgow. 

The  committee  approve  of  the  scheme  or  suggestions  contained  in  the  memo- 
randum for  legislation  dealing  with  the  whole  judicatories  of  Scotland. 

At  the  same  time  they  do  not  wish  to  be  held  as  assenting  to  all  the  changes 
suggested  in  the  memorandum.  Some  of  these  changes  are  undoubtedly  sweeping, 
and  with  regard  to  others  the  committee  desire  to  reserve  their  opinion  imtil  the 
proposed  Judicature  Bill  or  Code  is  actually  in  draft. 

The  committee  entertain  the  belief  that  an  extensive  scheme  of  law  reform 
like  this  can  only  be  efficientlv  promoted  by  the  joint  action  of  the  leading;  le^l 
faculties  or  societies  in  Scotland,  and  they  are  willing  to  co-operate  with  the 
committees  of  these  societies  for  the  attainment  of  the  object  proposed  by  the 
memorandum. 

Report  by  the  Greenock  Faculty  of  ProcurcUors. 

College  of  Justice. — The  Faculty  approves  of  the  suggestions  made. 

Jurisdiction. — The  Faculty  approves  of  the  suggestions  made,  with  the  following 
exceptions: — (I)  It  disapproves  of  the  proposal  uutt  in  actions  of  damages,  Ac,  in 
the  Court  of  Sessiou,  where  less  than  £100  is  awarded.  Sheriff  Court  expenses  cmly 
should  be  awarded.  (2)  It  approves  of  the  suggestions  as  to  actions  under  the 
Employers*  Liability  Act  only  if  it  be  found  possible  to  arrange  for  suoh  oases 
being  tried  before  a  jury  in  the  Sheriff  Court.  (3)  It  approves  of  consiBtwial 
actions  being  competent  in  Sheriff  Courts. 

Procedure.— I.  Summary  Trial  of  Causes.— The  Faculty  recowmends  that  the 
civil  jurisdiction  of  the  Justice  of  Peace  Courts  should  be  abolished.  As  regards 
the  numbered  proposaLs  under  this  head,  the  Faculty  disapproves  of  Nos.  1,  2,  4, 
and  6,  and  approves  of  Nos.  3  and  6,  although  No.  3  seems  to  be  unneoessary,  as 
the  Sheriff  has  already  the  power,  by  consent  of  parties  to  try  any  case  summarily 
under  the  23rd  section  of  the  Act  16  &  17  Vict.,  cap.  80.  The  Faculty  recommends 
that  the  Debts  Recovery  Court  should  be  abolishcKl. 

2.  Assessors. — The  Faculty  disapproves  of  the  suggestions  made  under  this 
head,  but  quite  agrees  that  remits  on  matters  of  overcnarge,  bad  workmanship, 
&c. ,  should  be  encourM|ed  in  every  way. 

3.  Special  Cases.  —The  Faculty  approves. 

4.  Rules  of  Procedure  and  Process. — The  Faculty  approves  of  the  proposed 
codification. 

5.  Shorthand  Writers. — The  Faculty  approves. 

6.  Jury  Trials.  —The  Faculty  is  of  opinion  that  parties  should  have  the  same 
right  to  jury  trial  as  at  present,  but  that  wherever  jury  trial  is  competent  in  cases 
begun  in  the  Sheriff  Court,  provision  should  be  made  for  such  trial  by  jury  pro- 
ceeding in  the  Sheriff  Court  only. 

7.  Change  of  Venue  and  Cases  where  whole  Defenders  not  in  mu^ShtriMom^^ 
The  Faculty  agrees  to  the  suggestions  under  this  head.        Digitized  by  VjOOQIC 
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8.  Mxptfues, — ^The  Faculty  is  of  opinion  that  this  question  may  be  left  to  the 
discretion  of  the  Court.  The  rule  which  declares  that  if  a  sum  is  recovered  in 
excess  of  the  tender  the  pursuer  should  set  full  expenses  is  regarded  as  a  salutary 
one,  and  is  believed  to  discourage  litigation. 

9.  Appeals.  — The  Faculty  is  strongly  in  favour  of  retaining  the  double  Sheriff- 
ship, and  accordingly  makes  no  recommendations  on  the  assumption  that  the 
Sheriff- Principal  should  be  abolished.  It  approves  of  the  last  tliree  para  graphs 
under  this  head. 

10.  Poor's  Agency. — ^The  Faculty  is  satisfied  that  a  grievance  exists  and  should 
be  dealt  with. 

11.  Judges.— The  Faculty  approves  of  the  suggestions  under  this  head. 

Report  by  the  BUh  Committee  of  the  Ayr  Faculty  of  Solicitors. 

The  committee  having  duly  considered  the  memorandum  submitted  by  the 
Incorporated  Society  of  Law  Agents  with  reference  to  legislation  reearding  the 
judicatories  of  Scotland,  approve  ffenorally  of  the  proposed  scheme  of  reform  as 
neceauLTV  both  in  the  interests  of  tne  general  public  and  of  the  legal  profession  in 
Sootlano.  The  complete  details  of  such  a  scheme  will  of  course  require  careful 
consideration;  and  with  the  view  of  arriving  at  a  general  consensus  of  opinion 
thereaneikt,  the  committee  would  recommend  the  Faculty  to  agree  to  the  appomt- 
ment  of  &  Joint  BiUs  Committee  of  the  Legal  Faculties  of  Scotland,  and  to  send 
representatives  to  its  meetines  to  give  effect  to  the  views  of  this  Faculty  as 
embodied  under  the  following  neads : — 

College  of  Justice. — ^The  raising  of  the  status  of  the  whole  members  and  branches 
of  the  lejgal  proiession  is  an  object  that  the  committee  heartily  approve  of,  and,  in 
furtherance  thereof,  consider  that  one  board  of  examiners  should  admit  all  law 
agents.  It  is  not  rifht  or  satisfactory  to  the  le^al  profession  to  preserve  notaries 
public  aa  a  distinct  body  as  at  present,  seeing  its  members  have  power,  through 
oeing  admitted  by  an  mferior  examination,  to  transact  and  discharge  important 
conveyancing  and  trust  work  equally  with  a  duly  qualified  law  agent.  They  do 
not  even  require  at  present  to  pass  an  apprenticeship  examination.  The  committee 
therefore  consider  that,  subject  to  all  existins  rights  of  notaries  public,  there 
should  in  future  be  only  one  and  the  same  curnculum  for  notaries  piiblic  and  law 
agents. 

Jurisdiction, — ^Actions  with  pecuniary  conclusions  for  less  than  £100  should  not 
be  oompetently  raised  in  the  Court  of  Session ;  and  actions  ad  factum  prcfstaiidumf 
or  where  the  conclusions  are  not  whoUy  pecuniary,  raised  in  the  Court  of  Session, 
should  be  remitted  to  a  convenient  Sheriff  Court  for  trial  if  the  value  involved  is 
shown  to  be  less  than  £100.  But  test  cases  raised  in  the  Sheriff  Couit,  even 
although  involving  less  than  the  value  of  £100,  might,  with  advantage,  on  the 
motion  of  either  party,  and  with  the  approval  of  the  Sheriff,  be  remitted  for  trial 
to  the  Court  of  Session,  as  the  pecuniary  amount  does  not  always  indicate  the 
importance  of  the  principle  at  is»ue.  In  regard  to  cases  of  damages,  it  is  often 
found  that  the  expense  of  an  action  in  the  Court  of  Session  is  used  as  a  compulsitor 
to  a  compromise  or  to  obtain  payment  of  a  sum  to  which  the  pursuer  has  no  claim. 
As  a  means  of  counteracting  that  evil,  provision  should  be  made  that  if  in  such 
acttoDS  ruaed  in  the  Court  of  Session  for  a  larger  amount  than  £100,  a  lesser  sum 
be  awarakd,  expenses  shall  only  be  given  on  the  Sheriff  Court  scale,  unless  the 
Court  think  fit  to  allow  other  expenses.  It  is  also  agreed  that  in  the  general  case 
all  actions  under  the  Employers*  Liability  Act  should  be  tried  in  the  Sheriff  Court, 
but  provision  should  be  made,  on  special  cause  shown,  for  trying  the  case  in  the 
Court  of  Sessiou. 

Extension  of  Sherds  Jurisdiction. — It  is  thoueht  that  the  Sheriff's  jurisdiction 
might  safely  and  with  great  advantage  be  extended,  but  such  extension  of  juris- 
diction should  be  accompanied  by  a  revisal  of  the  scale  of  charges  in  favour  of 
agents.  The  charges  allowed  by  the  Debts  Recovery  Act,  for  example,  are  in 
many  cases  found  to  be  an  exceedingly  inadequate  remuneration.  The  committee 
consider  that  the  Sheriffs  should  be  empowered  to  dispose  of  petitions  for  powers 
by  trustees,  factors,  liquidators,  and  under  the  Entail  Acts,  kc. ,  in  all  estates  or 
matters  where  the  pecuniary  value  does  not  exceed  the  sum  of  £2000  capital  value, 
or  £100l>y  the  year.  The  committee  further  consider  that  the  jurisdiction  of  the 
Sheriff  Court  in  the  actions  specified  in  section  8  of  the  Sheriff  Court  Act  of  1877 
should  be  extended  to  £2000  of  value,  or  £100  by  the  year. 

The  committee  consider  that  consistorial  actions  should  in  general  be  competent 
in  the  Sheriff  Court,  and  that  in  actions  of  divorce  Sheriffs  should  liave  power  to 
pronounce  decree  of  divorce  without  having  to  report  their  opinion  to  the  Court 
of  Session.  The  proposal  that  Sheriffs  should  take  the  evidence  in  divorce  cases 
and  report  the  same  for  judgment  is  objectiona1)le,  and  would  prove  miworkable 
and  expensive.  In  any  event  it  is  considered  necessary  that  Sheriffs  f  ^^4^{i 
greater  powers,  particularly  in  regard  to  aliment.  Digitized  by  VjOO^ 
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Procedure.  —The  J.  P.  Small  Debt  Court  should  be  aboliahed. 

Parties  should  have  facilities  for  having  cases  tried  in  a  summary  and  inex- 
pensive way,  if  they  see  fit. 

The  comuiittee  do  not  approve  of  all  actions  under  £50  heing  raised  by  a  short 
form  of  writ,  but  think  grounds  of  action  should  always  be  specified. 

The  Debts  Recovery  Court  should  be  retained  and  extended  to  embrace  all 
actions  of  whatever  nature  where  the  pecuniary  amount  is  between  £12  and  £50, 
so  as,  e,g,y  to  allow  actions  of  damages  for  defamation,  &c.,  and  actions  on  bills 
for  less  than  £50  being  competently  tried.  Further,  in  debts  recovery  actions  an 
improvement  might  be  made  in  regard  to  the  record,  also  as  to  the  scale  of  fees. 
Why  should  pursuers  not  recjuire  to  state  shortly  and  in  articulate  form  on  the 
summons  their  ground  of  action,  instead  of  as  at  present  simply  stating  pleas  in 
answer  to  defenders*  pleas?  The  committee  would  suggest  that  the  record  should 
be  in  the  short  fonn  provided  by  the  Sheriff  Court  Act  of  1853 — viz.,  by  summons 
and  minute  of  defence. 

A  Sheriff  should,  of  consent,  have  power  to  try  cases  summarily,  and  his 
decision  should  be  final  in  questions  of  fact. 

A  sufficiently  remunerative  scale  of  fees  in  Debts  Recovery  cases  should  be  fixed 
by  Act  of  Sederunt,  after  the  opinion  of  the  Incorporated  Society  of  Law  Agents 
has  been  taken.  The  ad  valorem  scale  of  fees  is  not  satisfactory.  In  many  cases, 
especially  where  there  are  proofs  and  appeals,  an  ad  valorem  charge  is  most 
inadequate,  and  the  committee  therefore  think  that  a  scale  should  be  fixed  to 
compensate  for  the  work  done. 

It  should  be  allowable,  if  parties  agree,  to  accept  a  judge  as  arbiter,  and  to 
treat  his  judgment  as  finaL  In  cases  where  a  judge  is  accepted  as  arbiter,  he 
should  have  full  power  to  regulate  procedure  as  he  sees  fit,  ahd  should  only  be 
subject  to  review  in  the  same  way  as  an  outside  arbiter.  A  minute  of  reference 
to  the  Court  mi^ht  be  the  only  initial  writ. 

Asneswrs, — Assessors  misht,  with  advantage,  be  appointed  when  required  by 
either  party  in  all  cases  where  professional  or  expert  evidence  is  necessary  or 
proper;  but  provision  would  require  to  be  made  that  adequate  expenses  be  allowed, 
especially  when  remits  are  made;  but  remits  should  not  be  allowed  after  evidence 
led,  except  perhaps  in  cases  where  it  is  desired  to  have  a  report  on  any  point  liot 
touching  the  proof,  or  where  there  is  a  conflict  of  expert  or  professional  evidence. 

Special  Cove^.— Special  cases  should  be  competent  in  the  Sheriff  CourtT* 

BideJi  of  Procedure  atid  Procem, — The  committee  approve  of  the  pro-  bsal  to 
consolidate  and  codify  the  rules  of  procedure  and  process ;  that  these  sh'ould  be 
appended  to  the  Act  to  be  passed ;  and  that  the  judges  should  have  power  to  alter 
or  amend  these  rules  from  time  to  time  as  experience  may  point  out.     The  com- 


1^  ^^Idbe 
employed  and  paid  as  at  present.  * 

Jury  Trialn. — The  committee  agree  that  the  right  to  jury  trial  in  civij"  ^tions 
in  the  Court  of  Session  should  be  restricted.  They  also  consider  that  jun  ^al  in 
civil  causes  should  not  be  competent  in  the  Sheriff  Court.  ^* 

Change  of  Venue^  <kc. — The  committee  think  that  in  cases  where  se\  -1  de- 
fenders reside  in  different  sheriffdoms,  and  it  is  found  to  be  a  matter  <{  .\itual 
convenience  to  have  the  cause  tried  in  a  particular  Sheriff  Court,  pro^'isioh  'hould 
be  made  therefor;  and  that  the  provisions  of  section  3  of  the  Smul  Debt''!  nend- 
ment  Act  of  1889  should  be  extended  to  all  actions  in  the  Sheriff  Courts.    *'  ' 

Expenaes.  — The  committee  approve  generally  of  the  views  in  the  memor:'hdum 
on  this  head,  which  views  are  as  follows:— The  Court  should  have  even  a^ar^er 
discretion  than  at  present  in  the  matter  of  expenses  generally.  The  ruT^  which 
declares  that  if  a  sum  is  recovered  in  excess  of  a  tender  pursuers  should  cjet  full 
expenses  should  not  be  rigid,  and  a  Court  in  dealing  witn  expenses  shounr  have 
right  to  consider  a  tender  as  an  element  when,  e.^/.,  it  is  clear  tiiat  defender  in  his 
tender  was  much  nearer  the  mark  than  the  pursuer  in  his  demand.  The  success 
in  the  suit  should,  far  less  than  at  present,  carry  full  expenses  when  the  suCcrasful 
party  has  wrongly  contested  points;  when  there  is  divided  success  thetmrties 
should  get  their  expenses  according  to  the  points  they  have  been  sucoeaBtul  on, 
and  in  proportion  to  the  expense  incurred  re  these  points.  In  damage  cases,  &c. , 
a  large  pluriJi  pttitio  should  be  taken  into  account.  There  is  no  aoubt  Courts 
could  do  much  more  to  encourage  arrangements  than  at  present  if  they  dealt  more 
freely  with  expenses,  and  did  not  favour  in  this  matter  pursuers,  it  is  not  sue- 
gested  that  the  rule  that  expenses  follow  the  event  should  be  relaxed,  but  only 
that  what  the  true  result  of  a  litigation  is  should  be  more  considered — a  success 
on  one  point,  or  to  some  extent,  should  not  be  so  generally  treated  as  success  as  a 
whole,  r  -  I 
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Appails.—ThB  committee  are  decidedly  of  opinion  that  the  office  of  Sheriff- 
Depute  should  not  be  abolished  unless  a  measure  is  to  be  passed  providing  a 
review  of  the  Sheriff-Substitutes'  decisions  by  three  judges  of  the  Supreme  Coiirt 
lit  Circuit  Courts  to  be  re^larly  held  in  each  Sheriffdom,  that  their  decision 
should  be  final,  unless  subject  to  revision  by  the  House  of  Lords  where  com- 
petent, and  that  Sheriff  Court  procurators  be  entitled  to  practise  and  plead  before 
such  judges  in  the  same  manner  as  at  present  before  the  Sheriff.  The  committee 
are  further  strongly  of  opinion  that  review  of  Sheriff-Substitutes'  decisions  ought 
in  any  event  to  l^  retained  within  the  county  as  establishing  a  speedy,  cheap,  and 
summary  mode  of  review. 

The  committee  approve  generally  of  restricting  the  free  right  of  appeal  to  the 
House  of  Lords  to  cases  where  the  penmiary  value  is  either  £2000  or  tne  principle 
involved  is  of  such  importance  that  the  Court  of  Session  certify  the  cause  as  a 
proper  one  for  appeal. 

J'oor^a  Agency. — The  present  system  entails  a  great  and  long  felt  grievance 
which  should  be  remsdied.  There  seems  to  be  no  good  reason  whereby  agents 
should  he  compelled  to  give  gratuitous  services,  and  it  is  recommended  that  the 
remuneration  of  poor's  agents  should  be  payable  by  the  Exchequer,  on  a  certificate 
by  the  Court  that  the  case  is  a  proper  one  for  such  remuneration. 

Judges.  — The  committee  thmk  it  is  unnecessary  to  have  any  alteration  in  the 
mode  of  appointment  of  the  judges,  as  the  system  which  has  hitherto  obtained  has 
on  the  whole  placed  on  the  bencn  the  ablest  men. 

Notes  on  Alterations  suggested  by  the  Faculty  of  Procurators  of  DumfrUsshire. 
The  Dumfiies  Faculty  proposes: — 

1.  To  leave  out  the  last  sentence  of  the  fifth  paragraph,  being  the  words,  "  On 
**  the  other  hand,  provision  might  be  made  for  remitting  for  trial  in  the  Court  of 
"  Session,  on  the  motion  of  either  party,  witli  the  approval  of  the  Court,  com- 
**  plicated  cases,  where  the  pecuniary  conclusion  in  no  way  truly  indicates  the 
"importance  of  the  case  {e.g.y  test  cases),"  and  to  substitute  instead  of  these 
woroB  the  following  words: — "Provision  should  be  made  for  both  parties  pro- 
"  rogatins  the  jurisdiction  of  the  Court  of  Session  m  causes  containing  pecuniary 
*•*  conclusions  under  £100." 

2.  To  delete  the  last  sentence  in  the  tenth  paragraph,  which  is  to  the  foUowiuff 
effect: — "If  it  were  thought  proper^  provision  coula  be  made  that  the  Sherififs 
"  "wei  not  to  give  judgment  in  such  cases,  but  to  report  their  opinion  to  the 
"  Coiut  of  Session,  who  should  give  a  formal  judgment,"  and  to  substitute  the 
following  sentence: — "This  objection  might  be  removed  by  providing  for  the 
"  inte  position  of  the  Procurator-Fiscal  or  other  Crown  official  in  all  undefended 
'*  ca*     s,  his  expenses  to  be  chargeable  as  part  of  the  costs  of  the  suit." 

S  Co  make  the  following  alterations  on  the  paragraphs  having  reference  to 
••  St  nary  Trial  of  Causes" — that  is  to  say,  to  delete  the  paragraphs  numbered 
1,  £  nd  5,  and  also  the  following  words  in  the  second  last  paragraph,  viz.: — 
*'  L?  ses  where  the  judge  is  accepted  as  arbiter  he  should  have  full  power  to 
**  r>  ate  procedure  as  he  sees  fit,  and  should  only  be  subject  to  review  in  the 
••g  way  as  an  outside  arbiter.     There  seems  no  reason  why  a  minute  of 

"  !■  ence  to  the  Court  should  not  be  the  only  official  writ  in  such  a  case.  Of 
"  c.       e  such  a  minute  could  be  put  in  at  a  later  staff e." 

H  To  delete  the  whole  of  the  two  paragraphs  with  reference  to  assessors,  with 
the  .oeption  of  the  words — "  Provision  should  be  made  for  assessors  in  maritime 
"a:  I  patent  cases." 

^  At  the  foot  of  paragraph  (5)  regarding  shorthand  wiiters,  to  add  the 
wor-ls— "The  writers  shouW  be  officially  appointed  by  the  Court,  and  pass  an 
"examination." 

6.  To  delete  the  last  sentence  in  the  paragraph  (6)  ha\dng  reference  to  jury 
tria^-,  and  to  substitute  the  following  words:—"  But  provision  might  be  made  for 
"  jur^'  trials,  with  the  consent  of  both  parties  and  approval  of  the  Court." 

7.  To  delete  the  following  words  in  the  third  paragraph,  having  reference  to 
"  Appeals  " : — "  That,  except  in  cases  of  special  importance,  so  certified  by  the 
**  Sheriff,  no  apoeal  should  lie  in  cases  under  £100  in  value  on  questions  of  fact," 
and  substitute  these  words — "  Wherever  evidence  is  preserved  there  should  be  a 
"  right  of  appeal  on  questions  of  fact,"  and  also  to  delete  the  following  words  in 
the  same  paragraph,  viz. : — "  That  in  cases  over  £100  an  appeal  on  the  whole  case 
"  should  lie  to  the  Court  of  Session." 

Remarks  by  the  Association  of  Sheriffh-Stibstitute. 
The  Association  has  considered  the  memorandum  of  the  Incorporated  Society 
of  Solicitors  as  to  the  judicatories  of  Scotland,  and  cordially  admits  that  it  is  the 
most  important,  suggestive,  and  hopeful  scheme  of  legal  reform  proposed  in  recent 
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years.  It  is  perhaps  too  comprehensive  for  our  present  political  conditi6n  and 
methods  of  legislation.  It  does  not  profess  to  remodel  the  whole  judicial  system 
of  Scotland,  but  it  is  still  so  large  a  measure  of  reform  that  it  may  be  impossible 
to  realise  it  except  by  instalments. 

The  subjects  of  the  memorandum  are  here  dealt  with  in  order  under  their 
respective  titles. 

College  of  Justice. — To  make  all  members  of  the  legal  profession  members  of 
the  College  of  Justice  is  an  unobjectionable  and  probably  unimportant  change. 

Jurisaictioii, — We  concur  in  the  opinion  that  the  oricfinal  jurisdiction  of  the 
Court  of  Session  should  be  retained  under  the  limitations  mentioned  in  the  memo- 
randum, and  also  that  the  jurisdiction  of  the  local  Courts  under  the  Employers* 
Liability  Act  should  in  the  general  case,  be  privative. 

The  Association  approves  of  the  proposal  to  extend  the  jurisdiction  of  the 
Sheriff  Courts,  and  of  the  reservations  attached  to  it,  subject  to  the  following 
remarks : — 

There  is  no  sufficient  reason  for  giving  the  Court  of  Session  privative  juris- 
diction in  liquidations.  Many  company  estates  are  of  no  greater  value  than  the 
estates  in  ordinary  bankruptcy  cases,  in  which  the  Sheriff-Substitute  has  juris- 
diction, subject  only  to  appeal  to  the  Inner  House.  Already  liquidations  of 
building  societies,  which  involve  questions  of  difficulty  and  large  values,  are 
appropriated  to  the  Sheriff  Court. 

It  is  of  the  utmost  importance  to  a  large  class  of  the  people  that  consistorial 
jurisdiction  should  be  given  to  the  local  Courts.  In  large  cities  many  hard,  cases 
every  week  come  before  the  Sheriff,  and  come  in  vain,  in  actions  by  wives  for 
aliment.  Means  should  be  taken  to  prevent  divorces  from  being  too  easily  pro- 
cured ;  but  it  is  a  continuous  denial  of  justice  to  a  numerous  class  of  the  people 
when  judges  are  required  in  many  Courts  to  say  to  unhappy  women,  "This  Court 
"  has  no  power  to  award  you  even  a  few  shillings  a  week  to  keep  you  from  desti- 
*'  tution.  You  must  prove  that  yours  is  a  case  of  absolute  necessity,  and  that  it 
•*  is  unsafe  for  you  to  accept  the  respondent's  offer  to  receive  you  into  his  house  ; 
**  and  even  if  you  do  so,  I  can  only  give  you  a  decree  for  6s.  or  lOs.  a  week  for 
"  four  months,  in  which  time  you  may  raise  an  action  in  the  proper  Court,  which 
**  is,  in  fact,  beyond  your  reach." 

There  is  no  necessity  for  the  precaution  suggested  in  undefended  divorce  cases, 
but  in  the  opinion  of  the  Sheriff  is  to  be  reported,  as  the  memorandum  suggests  in 
such  cases,  it  should  be  to  the  Inner  House. 

Procedure, — (1)  Summary  Trial  of  Cauaea.— The  Association  approves  of  the 
suggestions  made  under  this  head,  with  the  observation  that  the  5th,  viz.,  that 
the  parties  should  be  allowed  to  make  the  judge  an  arbiter,  and  thus  final,  pro- 
bably makes  no  substantial  alteration  on  the  existing  law,  which  allows  every 
action,  however  important,  to  be  tried  summarily  by  consent,  and  for  the  same 
reason  the  3rd  is  unnecessary. 

(2)  Aaaessorsy  (3)  Special  Canea,  (4)  RtdtH  of  Procedure  and  Process,  (5)  Short- 
harid  Writers,  (6)  Jury  Trials^  (7)  Change  of  Venue  and  Cases  where  whole 
Defenders  not  in  one  Sheriffdom,  (8)  Expenses, — The  suggestions  under  these 
heads  are  all  good  so  far  as  they  go,  and  demand  no  criticism,  except  that  the 
Association  is  of  opinion  that  the  proposal  to  impose  the  expense  of  shorthand 
writers  on  the  Treasury  is  of  doubtful  expediency,  and  that  what  is  said  as  to- 
expenses  appears  to  be  not  so  much  matter  for  legislation  as  advice  to  judges, 
upon  the  whole  judicious,  and  not  unneeded. 

(9)  Appeals. — The  Incorporated  Society  ot  Law  Agents  is  of  opinion  that  the 
double  Sheriffship  should  be  abolished. 

On  the  assumption  that  this  is  done  the  proposals  of  the  Incorporated  Society 
are  "  (1)  that  except  in  cases  of  special  importance,  so  certified  by  the  Sheriff,  no 
*'  appeal  should  lie  in  cases  under  £100  in  value  on  questions  of  fact ;  (2)  that  in 
"  cases  over  £12,  and  in  cases  under  that  limit,  by  leave  of  the  Sheriff,  an  appeal 
'*  on  a  case  stated  by  the  Sheriff  should  lie  to  the  Court  of  Session  ;  (3)  that  in 
"  cases  over  £100  an  appeal  on  the  whole  case  should  lie  to  the  Court  of  Session ; 
**(^)  that  agents  should  be  allowed  to  follow,  if  they  see  fit,  their  appeals  to  the 
"  Court  of  Session  ;  (5)  that  provision  should  be  made  to  a  greater  or  less  extent 
**  for  hearing  appeals  in  the  different  localities." 

With  regard  to  the  first  three  of  these  proposals,  the  Association  is  of  the 
same  opinion  as  the  Incorporated  Society,  witn  this  modification,  that  they  would 
prefer  that  £50  should  be  substituted  for  £100. 

As  regards  the  4th  and  5th  proposals,  these  must  necessarily  ffive  riae  to  a 
great  amount  of  controversy.  The  4th  involves,  to  some  extent  at  least,  what  is 
called  ''fusion  "  of  the  two  branches  of  the  legal  profession.  The  5th  involves 
the  institution  of  what  may  be  called  perambulating  Courts  of  Appeal.  Unques- 
tionably strong  arguments  for  and  agamst  both  these  proposals  can  be  advanced. 
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The  Association,  without  much  fuller  consideration  and  discussioil  than  it  is  pos- 
sible to  have  at  the  present  time,  is  not  in  a  position  to  condemn  or  approve 
either. 

10.  Poors  Agency.—  The  local  judges  have  often  reason  to  sympathise  with  the 
agents  for  the  poor  in  their  performance  of  a  thankless  and  often  improfita1>le  task. 
It  is  difficult  to  suggest  a  complete  remedy,  but  some  of  our  number  think  that 
the  burden  of  managing  litigation  as  to  claims  for  aliment  and  the  like  ought  to 
be  laid  on  parochial  ooards. 

11.  Judges. — We  concur  generally  in  the  suggestions  under  this  head,  but  the 
proposal  to  set  aside  the  principle  of  promotion  of  Outer  House  judges,  by 
senioritv,  to  the  Inner  House  is  open  to  grave  objections  which  may  or  may  not 
counterbalance  the  prospective  advantages. 

Mr.  Hendry,  seconded  by  Mr.  Watt  (Dundee),  moved,  "that  the 
"  Council  be  instructed  not  to  deal  with  the  Justice  of  Peace  Small  Debt 
"  Court  at  all." 

Mr.  Macfarlane  (Dumbarton),  seconded  by  Mr.  Richard  Brown 
(Glasgow),  moved  the  previous  question,  and  on  a  division  the  amend- 
meut  was  carried  by  a  majority  of  8. 

Mr.  Cameron  moved,  "that  as  part  of  a  general  scheme  for  the 
"  reform  of  the  Scottish  Judicatories^  and  subject  to  a  satisfactory  (?ourt 
"  of  Appeal  being  substituted,  the  meeting  is  of  opinion  that  the  double 
"  Sheriffship  should  be  abolished." 

On  being  put  to  the  meeting,  the  chairman  announced  that  the 
motion  had  been  carried  by  a  large  majority,  and  it  was  left  in  the 
bands  of  the  Coimcil  to  arrange  a  deputation  to  wait  upon  the  law 
officers  of  the  Government. 

Realisation  of  Heritable  Securities  in  Scotland. — The  bill  with  regard 
to  this  matter  was  left  with  the  Council. 

Imprisonment  for  Debt  in  Scotland. — Mr.  J.  Y.  King  (Glasgow) 
moved  that  the  bill  relating  to  this  matter  be  remitted  to  the  Council, 
and  Mr.  Richard  Brown  (Glasgow)  moved  that  it  lie  on  the  table,  when 
the  motion  was  carried  by  a  majority  of  3. 

Injuries  done  by  Dogs. — A  proposal  to  amend  the  legislation  regard- 
ing injuries  done  by  dogs  was  remitted  to  the  Council. 

Place  of  Meeting. — It  was  agreed  that  the  next  aimual  meeting  be 
held  in  Glasgow,  it  being  understood  that  Dumfries  be  the  meeting 
place  for  the  followmg  year. 

Votes  of  thanks  were  given  to  the  Corporation  of  Perth  for  the  use 
of  the  Commissioners'  Hall,  and  to  the  President  for  his  conduct  in  the 
chair.  The  members  of  the  Society  dined  together  in  the  evening  in 
the  Station  Hotel. 


%i^i^tmAxatxd^,  justness  Cj^angts,  ^t. 

In  consequence  of  the  recent  change  of  Government,  Mr.  J. 

B.  Balfour,  Q.C.,  M.P.,  and  Mr.  Alexander  Asher,  Q.C.,  M.P., 
have  been  appointed  to  their  former  offices  of  Lord  Advocate 
and  Solicitor-General.  The  new  Advocates-Depute  are  Mr.  R. 
U.  Strachan,   Mr.   Taylor   Innes,   Mr.   J.  A.   Reid,  and   Mr.  J. 

C.  Lorimer.  Mr.  John  Cowan,  W.S.  (of  the  firm  of  Messrs. 
(yowan  &  Dalmahoy,  W.S.),  has  been  appointed  Crown  Agent 
in  succession  to  Mr.  J.  A.  Jamieson,  W.S. 


Edinburgh. — Mr.  Alexander  Stewart  Gray,  76  George  Street,  Edin- 
burgh, has  assumed  Mr.  Joseph  Dobbie  (who  has  been  for  some  years 
senior  and  Parliament  House  clerk  in  the  office  of  Mr.  Thomas  Dalgleish, 


296  APPOINTMENTS,  BUSINESS  CHANGES,  <kc.  [Ocr. 

21   Hill  Street,  Edinburgh)  as  a  partner.     The  business  will  be  con- 
ducted under  the  firm  of  Stewart  Gray  &  Dobbie,  W.S. 


Society  op  Procurators,  Forfar  District. — The  Society  of  Pro- 
curators for  the  Forfar  district  held  their  annual  meeting  in  the  Forfar 
Sheriff  Court  Buildings  on  15th  September.  On  the  motion  of  Mr.  Robert 
Whyte,  vice-dean,  who  presided,  the  Society  agreed  to  record  their  deep 
sense  of  the  great  loss  they  had  sustained  by  the  death  of  their  dean, 
Mr.  John  Myles,  who  had  held  that  office  \tith  much  ability  and  dignity 
for  the  past  seven  years.  The  following  office-bearers  were  elected  for 
the  year,  viz.: — Dean,  Mr.  Robert  Whyte;  vice-dean,  Mr.  James  Taylor; 
councillors,  Mr.  Alexander  Lyell,  Montrose;  Mr.  W.  F.  Macintosh, 
Arbroath;  Mr.  James  Wilkie,  Kirriemuir;  Mr.  Alexander  Thomson, 
Brechin ;  and  Messrs.  Alexander  MacHardy,  Alexander  Freeman,  and 
John  P.  Anderson,  Forfar.  Mr.  Gray  was  re-appointed  secretary  and 
treasurer.  On  the  library  committee,  Mr.  R.  F.  Myles  was  substituted 
for  Mr.  A.  W.  Myles.    The  other  members  of  committee  were  re-appointed. 


Inverness. — On  30th  September,  the  portrait  of  Sir  Henry 
Macandrew,  ex-Provost  of  Inverness,  painted  by  Sir  George  Reid, 
P.R.S.A.,  was  presented  to  the  Corporation  of  Inverness  by  the  sub^ 
scribers,  in  recognition  of  the  ability  displayed  by  Sir  Henry  during  his 
tenure  of  office,  and  the  many  public  services  he  had  rendered  to  his 
native  town.  The  meeting  was  a  public  one,  and  the  attendance  was 
representative  of  the  town  and  district.  Provost  Ross  presided,  and  on 
the  platform  were  the  Magistrates  and  Town  Council,  and  Sir  H.  C. 
Macandrew.  Mr.  T.  R.  Mackintosh  of  Raigmore,  in  asking  the  Corpora- 
tion to  accept  the  portrait,  said  it  was  now  over  twenty-five  years  since 
he  first  became  acquainted  with  Sir  Henry,  and  he  thought  he  would  say 
that  there  was  no  one  in  the  north  of  Scotland  who  had  soimder  or 
broader  views  on  public  policy.  Sir  Henry  was  a  diligent  student,  and 
in  his  wide  knowledge  of  constitutional  and  international  law  he  came 
to  the  conclusion  that  sudden  changes  in  legislation  were  dangerous,  and 
that  in  a  coimtry  like  ours  it  was  only  from  precedent  to  pre^dent  that 
freedom  should  slowly  broaden  down.  Provost  Ross  accepted  the 
portrait  on  behalf  of  the  corporation.  Sir  Henry  Macandrew  made  a 
few  remarks. 


The  Parliament-House  Book  for  1892-93  (Edinburgh :  Bumess  <fe 
Co.) — This  year's  issue  of  this  useful  publication  contains  several  new 
features  to  bring  it  up  to  date  and  to  make  it  still  more  necessary  to 
the  Scotch  lawyer  as  a  reference  book  for  every-day  consulttvtion.  The 
new  Acts  which  have  been  added  include  the  Small  Holdings  and  Allot- 
ments Acts,  while  the  Acts  relating  to  Education  and  Lo^  Taxation, 
the  High  Court  of  Justiciary  and  the  Sheriff  Courts  are  collected  under 
separate  headings  convenient  for  reference.  The  findings  of  the  Boundary 
Commissioners  are  also  given  in  full.  The  work  still  maintains  its 
reputation  of  being  indispensable  for  the  office  of  every  lawyer. 
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THE  FUSION  QUESTION. 
When  a  reform  of  any  sort  is  desired  in  every  quarter  except 
the  quarter  from  which  it  could  be  most  easily  obtained,  the 
prospects  of  that  particular  reform  may  seem  to  be  poor.  But 
when  you  begin  to  enquire  why  there  is  apathy  or  opposition  in 
the  powerful  quarter,  and  find  that  self-interest  in  the  possession 
of  privilege  or  monopoly  is  the  moving  cause  (or  rather  the  cause 
of  standing  still),  the  feeling  of  discouragement  gradually  gives 
place  to  the  reflection  (based  on  all  experience)  that  the  most 
powerful  advocates  of  reform  are  those  who  oppose  it  from  self- 
interest  or  in  disregard  of  the  public  good.  A  bad  argument  in 
support  of  a  cause  is  worse  than  no  argument  at  all,  for  it 
is  so  easily  answered,  and  when  an  argument  is  successfully 
demolished  the  side  it  was  meant  to  support  suffers  more  than 
it  would  have  suffered  from  no  defence  whatever.  No  argument 
can  be  worse  than  a  selfish  argument,  and  no  argument  is  so 
easily  answered  as  a  selfish  argument,  or,  when  refuted,  so 
damaging  to  the  cause  it  was  intended  to  buttress.  For  while, 
within  certain  limits,  we  are  all  individually  selfish,  we  condemn 
selfishness  in  other  individuals,  and  reprobate  it  in  classes  of 
individuals,  whether  castes  or  coteries.  If  fusion  would  benefit 
the  public  these  observations  are  apposite,  and  if  fusion,  without 
benefiting,  would  still  not  prejudice  the  public,  they  are  still 
applicable  to  the  matter  in  hand. 

It  may  be  assumed  that  the  only  opponents  of  fusion  afe 
some  of  the  members  of  the  Faculty  of  Advocates  on  the  bench 
or  at  the  bar,  and  some  of  the  Edinburgh  Supreme  Court  agents. 
It  would  be  interesting  to  learn  by  what  arguments  they  would 
oppose  fusion,  and  it  would  be  well  in  the  interests  of  all  con- 
cerned to  put  them  on  the  defence  as  soon  a.s  possible.  The 
defence  will  follow,  but  will  •  not  precede,  the  ^f ^j|f^^(^5^Q^'p^y 
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attack  may  be  regarded  as  a  nail  in  the  coffin  of  this  moribund 
monopoly.  The  latest  nail  is  the  addreas  delivered  at  Perth 
in  September  last  by  the  president  to  the  members  of  the 
Incorporated  Society  of.  Law  Agents  in  Scotland.  Mr.  Spens' 
nail  was  not  the  smallest  that  has  been  used,  and  it  seemed  to  be 
"  fastened  in  a  sure  place,"  if  we  judge  by  the  reception  given  to 
the  address  by  the  audience.  The  only  possible  defenders  of  the 
stattua  quo  having  nothing  {quoad  hoc)  to  complain  of,  and  no 
grievance  to  remove,  will  continue  in  quiet  possession  of  their 
favourable  and  favoured  position  so  long  as  they  are  not  drawn 
out  of  it  by  the  necessities  of  defence.  Agitation  is  therefore 
needed  to  give  this  question  a  practical  beginning,  and  if  at  the 
first  the  agitation  must  be  on  the  part  of  the  law  agents,  as  the 
attacking  party,  it  will  probably  ere  the  end  transfer  itself  to 
the  defenders.  It  is  to  be  feared  that  the  movement  in  favour 
of  fusion  will  get  no  support  or  countenance  from  any  of  the 
judges  of  the  Supreme  Court — even  those  who  do  not  actively 
oppose  it — for,  though  these  gentlemen  are  all  above  and  beyond 
the  pecuniary  consequences  of  fusion,  they  began  life  as  advocates 
and  are  still  by  sympathy,  if  not  by  membership,  in  "the  faculty." 
The  controversy  must  therefore  be  raised,  forced  on,  and  main- 
tained by  the  law  agents  of  Scotland  if  any  change  is  to  be  made 
on  the  present  unsatisfactory  state  of  matters.  But  as  no  change 
should  be  made  for  the  mere  sake  of  change,  we  must  look  at  the 
merits  of  the  case. 

The  right  to  plead  in  any  Court  of  law  should  rest  not  on 
privilege  but  on  qualification.  Surely  it  is  notorious  that  a  law 
agent,  who  has  served  the  usual  apprenticeship  and  clerkship  in 
a  law  office,  attended  the  classes  at  the  University,  and  passed 
the  examination  for  law  agents  in  Scots  law,  conveyancing,  and 
Court  practice,  is  as  well,  if  not  better,  equipped  for  the  work  of 
a  pleader  than  the  advocate  who  (for  the  glory  of  the  thing)  has 
had  a  year's  idleness  to  set  off  against  the  law  agent's  years  of 
office  work.  Though  advocates  rise  very  quickly  above  the 
disadvantage  of  having  to  begin  on  nothing  but  theory,  with 
imitation  superinduced,  it  is  curious  that  a  fledgling  advocate, 
who  can't,  should  have  the  right  to  plecui  in  the  Supreme  Court, 
and  that  the  right  should  be  denied  to  the  most  experienced  and 
competent  member  of  the  inferior  bar,  who  can.  It  might  be 
thought  that  the  Supreme  Court  judges  would  prefer  to  hear 
a  competent  law  agent  rather  than  an  incompetent  advocate, 
but  those  who  think  so  forget  the  power  of  caste-sentiment  to 
reconcile  its  holder  to  inconvenience  or  even  pain.  We  may 
laugh  at  the  ladies  of  China,  who  cramp  their  feet  to  prove  their 
caste,  but  are  we  sure  we  never  do  q,ny thing  as  absurd  ?    Perhaps 
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the  pigtail  of  the  Celestial  exj)oses  a  skull  not;  more  illogical  in 
some  ways  than  that  whiclj  in  our  own  country  is  sometimes 
covered  wi£h  powdered  horse-hair.  In  proof"  of  the  value  of 
training  in  law  offices  we  have  only  to  point  to  the  rapid  rise  of 
some  members  of  the  supreme  bar  whose  legal 'education  began 
long  before  they  took  their  years  holiday  of  loafing  and  listening. 
On  the  other  hand,  it  may  quite  fairly  be  answered  that  there  is 
a  long  line  of  distinguished  advocates  who  rose  superior  to  the 
disadvantages  of  the  regulation  system  of  barrister-breeding, 
with  its  maximum  of  style  and  its  minimum  of  practical  training. 
K  Edinburgh  agents  were  to  speak  out  they  could  tell  some 
amusing  stories  of  the  utter  helplessness  of  young  advocates  in 
their  first  casea  The  quickness  with  which  they  pick  up  the 
knowledge  which  their  call  to  the  bar  certifies  them  to  have 
already  acquired  only  proves,  perhaps,  how  much  ability  of  a 
high  order  is  attracted  to  the  Faculty  of  Advocates.  It  cannot 
be  denied,  however,  that  the  average  law  agent  at  admission  is 
better  qualified  for  his  work  than  the  average  advocate  at  his 
call  is  equipped  for  the  work  of  a  pleader.  No  doubt  the  young 
advocate  can  be  (poor)  devil  to  a  "  senior,'*  while  the  fledgling 
law  agent  must  rely  on  himself  if  he  have  no  "  senior  "  partner. 
But  nothing  can  stand  against  privilege  except  the  power  to 
abolish  it;  so  all  this  will  go  on  comfortably  for  one  set  and 
provokingly  for  the  other  set  till  fusion  comes  to  the  rescue. 

If  barristers  doubt  that  young  law  agents  are  better  trained 
than  young  advocates,  or  feel  certain  the  public  would  prefer  the 
advocacy  of  the  supreme  bar,  they  should  challenge  competition 
by  throwing  open,  or  helping  to  throw  open,  the  work  which  has 
hitherto  been  their  monopoly.  Fusion  need  not,  and  probably 
would  not,  abolish  the  distinction  between  advocate  and  law  agent. 
Lawyers  who  confine  themselves  to  Supreme  Court  practice 
would  continue  to  be  advocates,  and  their  employment  would 
then  rest  upon  honourable  selection  instead  of  privilege;  and 
lawyers  who  practice  in  both  supreme  and  local  Courts,  or 
confine  themselves  to  local  Courts,  would  be  regarded  as  law 
agents.  How  much  more  distinguished  would  advocates  then 
become  when  their  practice  depended  solely  on  eminence  in 
ability  and  reputation,  and  not  on  monopoly!  This  argument 
alone  might  settle  the  question,  unless  it  could  be  shown  that  the 
proposed  regime  would  cease  to  foster  a  learned  and  gentlemanly 
bar.  The  probability  is  rather  that,  from  the  wider  area  of 
competition  and  the  greater  distinction  that  would  attach  to 
success  in  such  competition,  a  few  more  great  advocates  would 
arise  from  amongst  those  who,  under  the  old  riginie,  would  have 
remedned  law  agents,  with  their  talents  for  forensic  work  undis- 
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covered  or  at  least  undeveloped.  No  doubt  the  advocate  of 
mediocre,  or  less  than  middling,  ability  might  fare  a  little  worse 
by  reason  of  the  increased  number  of  his  competitors,  but  that  is 
scarcely  a  re€ison  for  continuing  the  monopoly.  It  is  surely 
wiser  to  excite  mediocrity  to  increased  effort  than  to  exclude 
talent  lest  mediocrity  should  have  less  chance  of  inflicting  itself 
on  litigants. 

Fusion  might  cause  less  immediate  change  than  its  theoretical 
opponents  may  perhaps  suppose.      The   present  generation  of 
lawyers  would  be  very  unlikely  to  alter  their  ways  of  transacting 
business,  and  the  most  probable  effect  would  be  that  some  of  the 
better  qualified  local  pleaders  would  plead  their  own  appeals  to 
the  Divisions  of  the  Court  of  Session.     Even  these,  men  would 
hardly  try  to  combine  local  or  country  practice  with  the  work  of 
general  advocacy  in  the  Supreme  Court.     They  would,  however, 
be  able  to  accept  appeal  cases  from  their  brethren  of  the  local 
bars,  who,  knowing  them  and  their  ability,  might  prefer  them  to 
second-  or  third-rate  Edinburgh  culvocates,  and  it  might,  in  a  few 
instances,  become  worth   their   while  to  abandon   country   for 
metropolitan   practice.     The   elasticity   of  this   state  of  things 
seems  to  commend  it  as  giving  free  play  to   the   tastes  and 
talents   of  lawyers,  and   to  the   choice  of  champions  on  the 
part  of  litigants  and  their  country  agents.     The   mention   of 
country  agents  suggests  a  word  or  two  about  Edinburgh  agents. 
Clients  can,  and  do,  form  a  less  or  more  clear  idea  of  the  reasons 
for  employing  counsel,  but  they  never  seem  to    accept    the 
Edinburgh  agent  as  a  necessity  nor  pay  his   fees  •without  a 
grudge.     His  function  is  mysterious,  and,  so  far  as  understood  by 
the  client,  not  important  enough  to  justify  his  being  anybody 
but  counsel's  clelrk,  as  he  used  to  be,  and  still  is  in  all  but  name. 
Little  wonder  litigants  who  take  the  trouble  to  understand  the 
matter  rebel  against  a  system  which  compels  them  to  employ  a 
local  law  agent  to  pursue  or  defend  a  Sheriff  Court  action,  and 
if  it  is  appealed,  an  Edinburgh  agent  and  counsel's  clerk,  besides 
counsel  himself  or  themselves,  &s  the  case  may.  be.     Even  if  the 
Edinburgh  agent  could  be  had  for  nothing,  and  counsel's  clerk  on 
the  same  terms,  they  interpose  too  many  barriers  between  the 
client  and  his  advocate  for  any  purpose  except  the  comfort  and 
dignity  of  the  advocate  himself.     But  the  comfort  and  dignity 
of  the  advocate  are  not  the  primary  considerations.     The  primary 
consideration  is  the  good  of  the  client  by  whose  business  and 
fees  the  advocate  lives.     No  doubt  the  advocate  should,  like  all 
other  workers,  be  permitted  to  work  in  comfort  and  on  con- 
ditions consistent  with  dignity,  but,  though  every  advocate  is  a 
possible  Lord  President,  advocates  should  not  hedge  themselves 
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round  with  the  dignities  of  the  bench,  or  more  than  the  dignity 
of  the  bench,  while  still  at  the  bar.  For  the  offensive  superiority 
which  some  (but  only  some)  advocates  affect  the  Edinburgh 
agent  is  chiefly  to  blame.  It  would  be  amusing,  if  it  were  not 
melancholy,  to  observe  with  what  deference  some  Edinburgh 
agents  approach  counsel,  and  how  naturally  some  counsel  accept 
the  homage  of  deference  and  bated  breath.  How  much  greater 
is  a  Lord  Advocate,  for  instance,  than  the  judge  whose  seat  he 
would  perhaps  gladly  fill !  You  may  call  a  judge  "  your  lud- 
"ship,"  but  who  would  dare  to  call  Her  Majesty's  Advocate 
anything  but  "  your  lordship  "?  The  judge  listens  with  courtesy 
and  patience  even  to  the  stammering  argument  of  junior  counsel, 
but  some  counsel  have  neither  courtesy  nor  patience  for  the 
necessary  observations  of  law  agents  on  cases  in  which  these 
agents  have  been  engaged  for  months  and  which  they  understand 
quite  as  well  as  the  counsel  whom  they  have  employed  and 
by  ^whom  they  must  suffer  partial,  if  not  total,  eclipse.  Fusion 
would  correct  this.  Perhaps  fusion  might  be  more  palatable 
if  it  wouldn't. 

The  greatest  outcome  of  fusion  would  probably  be  seen  in 
the  appointment  of  judges  for  the  local  and  supreme  Courts. 
There  would  be  only  one  class  of  lawyers  from  which  to  choose, 
though  there  would  be  many  ranks  in  that  class.  Every  member 
of  the  class  would  be  a  possible  judge,  and  if  the  Crown  would 
thus  have  a  larger  area  of  choice  in  appointing  judges  the 
judicatories  could  hardly  suffer,  and  might  now  and  then  gain, — 
if  it  be  not  sinful  to  suggest  that  any  good  thing  could  possibly 
come  out  of  the  Nazareth  of  the  inferior  Courts.  One  of  the 
most  curious  of  judicial  phenomena  is  the  disqualification  for 
sitting  on  the  bench  of  the  Supreme  Court  that  arises  from 
serving  one's  country  and  cultivating  one's  judicial  powers  on 
the  bench  of  the  Sheriff  Court.  Probably,  though  we  don't 
know  it,  the  judicial  faculty  works  in  gi-ooves,  and  perhaps  the 
man  who  for  years  has  sat  once  a  week  in  the  Small  Debt 
Court  has  vitiated  his  judgment  while  we  may  have  imagined 
he  was  maturing  his  powers.  The  logic  of  the  prevailing  view 
suggests  that  of  the  ajct  critic  who,  on  looking  at  the  painting  of 
a  cow  which  did  not  please  him,  encouraged  the  artist  by 
advising  him  to  begin  with  a  calf.  Still,  when  you  come  to 
think  of  it,  the  poor  man  who  has  lived  for  years  in  a  house  at  a  rent 
restricted  to  £12  does  not  easily  rise  to  the  style  and  manners  of  a 
house  that  can't  be  had  for  less  than  £25.  If  one  of  these  poor  men 
were  now  and  again  to  be  allowed  to  try,  the  result  would  show  the 
wisdom  of  keeping  him  where  he  was — or  the  folly.  But  fusion  is 
not  needed  to  make  promotion  from  the  Sheriff  Court  to  the  Court 
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of  Session  possible,  though  fusion  would  infallibly  tend  to  break 
down  the  complete  monopoly  of  senatorship  held  by  the  Edin- 
burgh bar.  Fusion  would  not  prevent  the  best  men  from  remaining 
in  Edinburgh,  nor  the  Supreme  Court  judgeships  from  falling  to 
these  men,  but  fusion  would  supply  a  wider  area  of  selection,  and, 
in  time,  remove  the  complaint  that  senators  are  never  chosen  from 
the  class  to  which  some  of  the  ablest  lawyers  belong,  the  class, 
to  wit,  who  either  never  did  practice  or  have  ceased  te  practice 
in  the  metropolis.  Why  should  the  sheriffship  of  Perth  be  a 
training  ground  for  Lords  of  Session,  and  the  sheriffship  of  Edin- 
burgh or  Lanark  be  a  bar  te  such  promotion  ?  It  is  not  because 
the  Sheriff  of  Perth  gets  more,  or  more  important,  work  te  do 
than  the  other  two  sheriffs.  It  is  because  he  interrupts  his 
judicial  education  by  going  on  with  his  forensic  practice.  He 
heis  not  deserted  the  halls  of  the  fortunate,  and  fortune  rewards 
him  when  she  gets  the  chance.  And  this  is  likely  to  go  on  so 
long  as  the  Lord  Advocate  is  the  only  man  deemed  capable  of 
advising  the  Crown  not  only  on  matters  of  law  but  also  on  legal 
patronage.  The  Lord  Advocate  is  not  only  a  lord ;  he  is  also, 
and  chiefly,  an  advocate,  and  knows  the  wisdom  of  "  keeping  his 
"  fish  guts  for  his  sea  maws,*'  especially  as  he  may  any  day  find 
himself  once  more  among  the  "  maws "  clamouring  for  judicial 
provender. 

When  one  thinks  that  the  powerful  and  honourable  position 
of  Lord  Advocate  can  be  atteined  only  by  the  members  of  a  legal 
club  of  a  somewhat  exclusive  kind,  whose  members,  at  their  own 
sweet  will  and  without  control  of  any  sort,  admit  or  reject 
applicants  for  membership,  one  is  amazed  at  the  survival  to 
these  days  of  a  system  so  out  of  harmony  with  modem  methods. 
A  poor  fellow  can't  obtein  a  clerkship  in  the  post-oflSce  or  the 
position  of  gauger  of  whisky-casks  without  passing  an  examina- 
tion to  prove  his  qualifications  and  his  value  for  £150  a  year ; 
but  if  once  admitted  to  the  club  called  "The  Faculty"  he  may, 
with  fortune  on  his  side,  appoint  himself  to  the  Lord  Presidency 
of  the  Court  of  Session,  and  become  the  head  of  the  judicatories 
of  Scotland  though  he  has  never  tried  a  case  in  his  life.  Such 
is  the  possibility  of  the  position,  though  in  practice  this  absmxl 
system  has  seldom  procured  us  incompetent,  though  it  has  often 
saddled  us  with  unsuccessful,  judges.  The  system  is  worse  than 
its  results,  which  explains  why  it  has  been  allowed  to  live.  Still, 
it  is  an  absurd  system  and  should  be  reformed,  as  the  local  bar 
system  was  reformed  in  1865.  Till  that  year  procurators  had 
the  sole  power  of  admitting  new  procurators,  and  their  various 
faculties  were  practically  close  corporations.  The  Edinburgh  bar 
raised  not  a  voice  against  the  abolition  of  country  monopoly,  and 
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it  is  perhaps  only  right  that  country  agents  should  return  the 
compliment  by  helping  to  abolish  the  monopoly  of  "The  Faculty." 
One  good   turn   deserves   another.      If  there   was   wisdom  in 
throwing  open  the  lower  branch  of  the  profession,  as  it  is  politely 
called,  and  letting  in  the  flood  of  talent  that  has  in  the  last  twenty 
years  literally  inundated  the   ranks  of  law  agents,  surely  the 
supreme  bar  will  not  think  it  unwise  if  law  agents  seek  to  do  as 
much  for  it  now  as  advocates  did  for  solicitors  in  1865  and  again 
in  1873,  when  the  Law  Agents*  Act  was  passed.     It  is  a  curious 
proof  of  the   unreasonable  ascendency  of  advocates  over  law 
agents   that  the  latter  meekly  submitted  to  the  withdrawal  of 
their  monopoly  by  the  Lord  Advocate  of  the  day  without  sug- 
gesting that  the  monopoly  of  advocates  should  be  even  considered. 
Is  not  this  another  proof  of  the  evil  of  partial  or  patchwork 
legislation?      Or  is   it  rather   proof  of  the   folly  of  allowing 
class  legislation  ?     For  instance,  the  Lords  of  Session  (advocates 
all)  fix  a  table  of  fees  for  law  agents  for  Sheriff  Court  and  all 
other  work,  and  disallow  an  agent  to  charge  his  own  client 
a  higher  fee  than  the  auditor  will  pass  as  against  an  opposite 
party  found  liable  in  expenses.     But  litigants  may  find  it  neces- 
sary to  pay  fees  to  counsel  which  cannot  be  recovered  from  an 
opposite  party  though  found  liable  in  full  expenses.     Ah,  but 
circarostances  alter  cases,  says  the  advocate  who  gets  the  big  fee. 
Manifestly  they  do,  says  the  successful  litigant  who  pays,  and 
loses  the  fee  quoad  excessv/m  of  the  audit.     There  is  no  use 
discussing  these  matters  very  fully,  for  they  won't  stand  discus- 
sion any  more  than  other  rules  made  simply  to  suit  the  people 
who  framed  them.     Law  agents  have  not  now  the  power  to 
admit  law  agents,  and  advocates  should  no  longer  have  the  power 
to  admit  advocates.     The  higher  power  which  represents  the 
public  good  should  control  the  one  as  it  now  controls  the  other, 
and,  when  that  is  the  rule,  perhaps  unlooked-for  consequences 
will  begin  to  follow.     The  sort  of  divinity  that  hedges  (a  king, 
and  not  less)  an  advocate  will  gradually  disappear,  and  he  will 
come  down  to   the   level  of  contractual   relationship   with  his 
client ;  his  honorarium  will  become  a  fee ;  and  if  he  take  a  fee 
for  a  piece  of  work  he  will  have  to  do  it — or  return  the  fee. 
One  would  like  to  hear  a  leader  of  the  bar  submitting  an  argu- 
ment in  favour  of  the  status  quo  and  against  the  position  here 
recommended,  and  leaving  it  with  an  intelligent  jury,  as  counsel 
are  so  ready  to  leave  the  vastly  greater  interests  of  their  clients. 
It  might  be  safer  (for  counsel)  to  leave  the  point  to  a  committee 
of  the  Faculty,  with  the  Dean  as  convener.    The  cure  for  all  that 
is  complained  of  is  to  fuse  the  present  classes  of  lawyers  into 
one  class,  to  make  admission  depend  on  the  report  of  an  outside 
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and  competent  board  of  examiners,  and  to  leave  an  entrant  free 
to  practice  any  branch  he  prefers  of  the  legal  work  for  which  he 
has  been  certified  to  hold  the  qualifications.  If  there  are  to  be 
notaries  let  them  do  only  notarial  work,  and  if  a  man  have 
passed  the  examinations  for  a  pleader  let  him  plead  in  every 
Court.  Raise  the  standard  of  legal  education  and  attainment  as 
high  as  you  please,  but  put  an  end  to  monopoly  and  privilege, 
and  then  there  will  be^  nobody  to  oppose  or  retard  further  reform 
of  the  system.  A  fair  field,  no  favour,  and  free  play  is  all 
that  is  wanted,  and  natural  law  in  the  legal  (as  a  branch  of  the 
physical)  world  will  do  the  rest. 


PROFESSIONAL  RECOLLECTIONS. 

4. — Breach  of  Promise. 

If  lawyers  had  to  deal  with  breach  of  promise  cases  only  after 
their  client  had  finally  resolved  to  raise  an  action  or  been 
served  with  an  action,  the  work  of  the  lawyer  would  be 
restricted  to  making  the  best  of  his  case.  His  fighting  abilities 
would  be  chiefly  in  demand,  and  he  would  best  serve  his  client 
if  he  gained  his  case.  But  lawyers  are  consulted  in  cases  of  this 
kind  at  an  earlier  stage,  when  they  have  to  take  the  responsi- 
bility of  advising  upon  matters  of  great  delicacy  and  importance, 
as  the  two  instances  given  below  may  serve  to  illustrate. 

A  good  many  years  ago  I  was  consulted  by  a  young  clergy- 
man who  had  just  broken  off*,  or  at  all  events  was  thought  to 
have  broken  off,  his  engagement  to  marry.  There  was  no 
quan-el  between  the  lovers,  but  a  sister  of  the  lady  had 
succeeded  in  making  mischief,  and  there  had  been  no  comings 
and  goings  between  my  client  and  his  fiancee  for  a  good  many 
weeks.  She  had  not  consulted  a  lawyer,  but  her  officious  sister 
had,  and  there  was  the  distant  sound  of  approaching  war.  I 
found  my  client's  mind  in  a  state  of  perfect  equipoise.  He  had 
no  fault  to  find  with  the  young  lady,  whom  he  described  as  very 
good  looking,  very  good  tempered,  and  fairly  well  accomplished 
for  her  position  in  life.  He  thought  her  a  little  weak  in 
allowing  the  sister  aforesaid  to  influence  her  so  much,  and  he 
was  quite  willing  to  marry  her,  but  was  open  to  be  advised  on 
the  whole  circumstances.  I  went  into  the  circumstances  very 
fully,  read  the  young  lady's  letters  to  him,  and  for  myself  took 
the  measure  of  her  mind  and  of  her  scholarship.  The  mind  I 
concluded  belonged  to  the  class  named  "  small,"  and  the  letters 

fave  me  the  impression  that  the  scholarship  had  reached  the 
ighest  point  it  was  ever  likely  to  attain.  On  further  enquiry 
I  drew  irom  my  client  that  the  damsel  if  promoted  to  a  manse 
would  be  somewhat  out  of  her  element,  and  would  scarcely 
make  a  model  minister  s  wife. 

On  the  other  hand,  my  client  was  young,  ambitious,  and 
likely  to  get  on,  and,  I  thought,  just  the  kind  of  man  who  would 
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feel  the  humiliation  of  an  undertoned  wife.  He  was  very 
sti-ongly  impressed  with  the  duty  of  fultilling  his  engagement, 
especially  as  there  had  been  no  quarrel  between  him  and  the 
young  lady.  It  was  left  to  me  to  say,  marry,  or,  don't  marry  ; 
and  to  assist  myself  in  deciding  a  matter  of  such  grave 
importance,  I  asked  for  the  lady's  photograph  and  an  interview 
with  her  lawyer.  The  portrait  was  that  of  a  pretty  girl  of  the 
dolly  type,  and  this  inclined  me  to  say, "  Don't  marry  her."  The 
interview  with  her  lawyer  showed  me  that  it  was  taken  for 
granted  that  there  would  be  no  marriage,  and  that  the  young 
lady  had  already  fixed  the  sum  of  damages  she  should  receive, 
or  rather  had  agreed  to  the  sum  which  her  lawyer  and  her 
redoubtable  sister  had  fixed  for  her.  This  decided  me,  and  I 
straightway  proceeded  to  get  the  sum  reduced,  and  bargained 
for  easier  terms  of  payment  than  had  been  laid  down  to  me. 

When  I  intimated  to  ray  client  what  I  had  done  he  stared  in 
silence,  and  I  watched  his  face  for  a  minute,  and  then  held  out 
my  hand  and  congratulated  him  on  his  freedom.  He  accepted 
my  congratulations  with  a  look  which,  in  spite  of  himself,  showed 
that  he  felt  relieved.  When  he  asked  me  why  I  had  decided 
against  a  marriage  I  told  him  that  I  regarded  the  young  lady 
as  unsuitable  for  him,  and  reminded  him  of  the  Pauline  warning 
against  being  unequally  yoked  together.  He  remarked  that 
he  had  come  for  "  law  "  and  got  "  Scripture."  Events  justified  the 
decision.  The  money  was  paid,  my  client  mai'ried  a  suitable 
wife,  and  the  deserted  damsel,  with  his  money  in  her  pocket, 
married  another  man — all  within  a  reasonable  time. 


A  good  many  years  ago  (truth  must  be  the  apology  for  this 
repetition)  I  was  consulted  by  a  young  lady  who  had  made  up 
her  mind  to  break  her  engagement  for  the  very  substantial,  if 
somewhat  indefinite,  reason  that  she  was  "  disappointed  "  in  the 
young  gentleman.  He  had  actually  been  guilty  of  asking  her 
uncle  with  whom  she  lived  and  on  whom  she  entirely  depended, 
what  was  to  be  her  fortune.  The  righteous  indignation  of  the 
uncle  (who  had  married  his  own  daughters  without  answering 
such  a  question)  had  so  impressed  his  dutiful  niece  that  she  had 
come  to  regard  her  lovers  character  as  absolutely  mercenary, 
and  his  attachment  for  her  as  having  its  root  in  pelf  instead  of 
preference.  It  was  nothing  to  her  that  he  had  seen  his  mistake 
and  had  repented.  No  form  of  apology,  she  said,  could  be 
invented  which  would  satisfy  her  mind.  She  did  not  scold,  nor 
rage,  nor  raise  her  voice.  She  was  simply  calm  and  immovable. 
Nothing  would  persuade  her,  she  said,  to  marry  such  a  man.  I 
asked  her  more  than  once  if  she  was  quite  sure  she  would  not 
change  her  mind.  She  looked  at  me  with  pity,  if  not  with 
contempt.  She  saw  that  I  did  not  know  a  woman's  heart  She 
gave  me  her  final  instructions*  with  the  confidence  of  a  woman, 
and  the  dignity  of  a  queen,  and  walked  forth  from  my  chambers 
conscious  that  she  had  done  her  duty — at  least  to  herself. 
Reading  between  the  lines   may  be   dangerous,  but  there  is  a 
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fascination  in  it,  and  I  was  interested  in  trying  to  read  between 
her  lines.  I  concluded  that  my  client  was  acting  as  she  knew 
her  best  friends  thought  she  should  axjt,  wished  her  to  act,  and 
expected  that  she  would  act.  I  admired  her  a  little  for  so 
thoroughly  forgetting  herself  in  the  magnitude  of  the  occasion, 
but  as  she  was  my  client  I  felt  bound  to  consider  her — just  a 
little  bit. 

I  had  met  the  gentleman  in  business  some  years  before,  ajid 
knew  him  a  little.  I  wrote  him  a  line  asking  him  to  call  on 
me,  which  he  did  very  promptly.  I  begaji  by  telling  him  that 
he  need  not  press  his  suit,  as  the  uncle  was  against  him.  In 
the  conversation  I  saw  reasons  for  thinking  that  he  was  truly 
sorry  for  the  misunderstanding,  and  that  the  question  which  had 
given  offence  had  been  prompted,  at  least  in  part,  by  prudence,  to 
help  him  in  making  his  calculations  for  setting  up  house.  I  saw 
that  he  was  attached  to  the  young  lady  on  her  own  account,  and 
that  he  was  willing  to  marry  her  with  or  without  fortune,  and  I 
made  up  my  mind  to  help  them  to  marry,  and  not  to  hinder 
them.  I  had  been  employed  to  ffive  back  the  presents,  and  get 
back  the  letters,  but  I  thought  I  might  do  better.  I  advised  the 
gentleman  to  deal  direct  with  the  lady,  and  assured  him  that  I 
would  take  no  offence  if  he  gave  me  the  go-by.  He  went  and 
saw  the  lady,  and  hot  long  afterwards  I  was  asked  for  a  note  of 
my  account,  and  instructed  to  let  the  matter  drop. 

By  and  by  they  were  married,  and  years  afterwards  the 
happy  husband  paid  me  the  compliment  of  telling  me  that  I  had 
very  nearly  put  my  foot  in  it.  It  pleased  me  better  to  accept 
the  rebuke,  than  to  enlighten  the  rebuker. 


(!&faituarfi. 

Very  suddenly,  at  Kenmore,  Perthshire,  on  13th  October,  Mr. 
George  R.  Gillespie,  advocate,  at  the  early  age  of  forty-one.  It 
was  known  that  he  ha,d  an  affection  of  the  heart,  but  such  a 
swift  close  to  a  career  of  promise  was  not  anticipated.  Mr. 
Gillespie,  who  was  the  elder  son  of  Sir  John  Gillespie,  W.S.,  was 
educated  at  the  Edinburgh  Academy  and  at  St.  Ajidrews  and 
Oxford  Universities,  in  the  latter  of  which  he  giuduated  B.A. 
with  honours.  Thereafter  he  proceeded  to  Heidelberg  where  he 
became  a  cultured  German  scholar.  He  passed  for  the  bar  in 
the  year  1875.  In  1882  he  married  Miss  Thomson,  a  niece  of  the 
late  Sheriff  Monro,  who  survives  him.  At  the  bar  Mr.  Gillespie 
acquired  a  considerable  practice,  which  his  legal  acquirements,^ 
soundness  of  judgment,  and  thoroughness  of  work  more  than 
justified.  As  the  translator  of  the  two  editions  of  Bars  great 
work  on  Private  International  Law,  and  in  his  Commentaries  on 
many  important  subjects  of  practical  importance  treated  of  by 
his  author,  Mr.  Gillespie  found  a  fit  field  for  the  display  of  his 
learning  and  legal  sagacity.  The  second  edition  will  continue  io 
be  a  memorial  to  the  lawyers  of  all  English-speaking  countries  of 
one  who  has  bestowed  a  great  boon  upon  them.    But  his  peculiar 
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abilities  found  their  characteristic  employment  in  a  branch  of  work 
which  brought  him  but  little  before  the  public.  Mr.  Gillespie's 
mind  was  eminently  judicial,  and  it  was  as  the  trusted  adviser  of 
the  Court  in  those  cases  in  which  the  Court  finds  it  necessary 
to  make  a  remit  to  a  man  of  judgment  and  discretion  that  his 
best  work  was  done.  In  this  respect  it  is  no  exaggeration  to 
say  that  he  occupied  a  unique  position  among  his  brethren  at 
the  bar.  In  every  case  in  which  especial  delicacy  and  discretion 
were  required,  it  was  to  him  that  the  bench  naturally  turned. 
He  enjoyed  in  a  particular  degree  the  confidence  of  the  late 
Lord  Justice-General.  That  the  confidence  thus  reposed  in 
him  was  well  deserved  was  ungrudgingly  acknowledged  by 
his  brethren,  who  did  not  lag  behind  the  bench  in  their  appre- 
ciation of  his  abilities.  In  1886  Mr.  Gillespie  succeeded  Mr. 
Henry  Johnston  as  a  reporter  for  the  Session  cases.  On  the 
death  of  Mr.  Gibson  he  became  secretary  to  the  Educational 
Endowments  Commission,  and  for  some  time  previous  to  his 
death  he  was  engaged  as  a  sub-commissioner  under  the  Labour 
Commission,  taking  evidence  mainly  with  regard  to  the  condi- 
tion of  the  agricultural  labourers  in  Scotland.  He  was  engaged 
in  the  discharge  of  this  duty  when  he  died.  He  will  be  greatly 
missed  in  the  Parliament  House,  where  the  straightforwai'dness 
and  sincerity  of  his  character  gained  him  the  fast  friendship  of 
many  and  the  respect  of  all. 

At  Edinburgh,  on  29th  October,  Mr.  John  Tawse,  W.S.,  clerk 
and  law  agent  of  George  Heriot's  Trust,  and  long  a  prominent 
figure  in  educational  matters  in  the  city.  Deceased  was  the 
son  of  the  late  Andrew  Tawse,  W.S.,  of  Nether  Leaston,  Blast 
Lothian,  and  was  born  in  1824.  He  was  educated  at  the 
Edinburgh  High  School  and  University,  and  after  completing 
his  legal  apprenticeship,  he  became,  and  remained  thereafter,  a 
pai-tner  of  the  firm  of  Tawse  &  Bonar,  W.S.,  Edinburgh.  He  was 
admitted  a  member  of  the  Society  of  Writers  to  the  Signet  in 
1849.  He  was  raised  to  the  magistracy  in  1871,  in  succession  to 
Bailie  Skinner,  the  present  town  clerk,  and  his  connection  with 
the  Town  Council  continued  to  1880,  when  he  succeeded  to  the 
clerkship  of  Heriot*s  Trust,  on  the  resignation  of  Mr.  George 
Bay  ley,  W.S.     Mr.  Tawse  was  unmarried. 


Hotes  from  €binlmrg^. 

Parliament  House,  Slst  October^  1892. 
The  aspect  of  the  vacation  rolls  promised  to  the  few  who  cared 
to  scan  them  a  winter  session  of  more  than  average  business. 
When  the  Court  met  on  15th  October  the  forecast  did  not 
become  less  encouraging,  and  since  then  \yoth  the  Inner  and 
Outer  Houses  have  entered  upon  a  series  of  really  good  cases. 
The  First  Division  have  been  exercised  chiefly  with  a  trade 
mark  case,  a  subject  of  little  popular  interest  compared  with  the 
domestic  drama  enacted  on  the  other  side  of  the  corridor.   . 
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For  the  last  ten  days,  more  or  less,  the  judges  of  the  Second 
Division  have  been  intermittently  pained  or  entertained  by  the 
differences  of  an  ill-mated  pair  from  Poolewe.  A  younj^  English 
lady.  Miss  Moss,  of  a  good  and  wealthy  family,  married  a  younger 
son  of  a  Highland  baronet,  who,  judging  by  the  facts  as  revealed 
in  the  discussion,  seems  to  have  had  an  uncommon  narrow  train- 
ing, even  for  a  Celt.  .  Miss  Moss  was  not  dismayed  by  the 
apparent  prospect  of  a  solitary  life  beside  a  bleak  western  loch 
from  going  to  the  home  of  her  affianced.  Unfortunately,  it  is 
said  that  he  indulged  a  local  superstition  which  decrees  the  home- 
coming of  a  bride  to  be  accomplished  in  a  cart !  This  may  be, 
probably  is,  gossip  of  the  country  side,  which  is  alive  with  the 
contentions  of  the  unfortunate  couple.  At  all  events,  the  differ- 
ences seem  to  have  originated  from  that  very  hour.  It  is  useless 
here  to  go  into  the  series  of  petty  irritating  details  which  have 
worn  away  the  heart  and  soul  of  these  two  people  in  the  inter- 
vening years.  But  when  a  child,  a  daughter,  appeared,  it  was 
necessary  that  application  should  be  made  to  the  Court  for  the 
gratification,  on  the  one  hand,  of  somewhat  austere  views  of 
religion  and  life,  and,  on  the  other  hand,  of  the  importunities 
of  maternal  affection.  Accordingly,  the  custody  of  and  access 
to  the  child  had  to  be  regulated  by  the  Court  after  hear- 
ing the  best  counsel  at  the  bar  for  many  days.  The 
parties  continued  to  Kve  separate,  the  wife  considering  that 
her  husband's  treatment  of  her  justified  her  in  doing  so.  The 
husband  now  comes  into  Court  asking  for  divorce  on  the  ground 
of  desertion.  He  is  met  by  the  plea  that,  as  the  wife's  desertion 
of  hiujL  and  continuance  apart  from  him  have  been  necessitated 
by  constructive  cruelty,  he  is  barred  from  the  remedy.  This  is 
the  question — and  in  view  of  the  current  relaxations  in  the  bonds 
of  matrimony  an  extremely  important  one  it  is — which  the  Second 
Division  have  had  argued  to  them  in  the  course  of  the  last  week. 
The  decision  will  be  awaited  with  some  interest.  Meantime  it 
may  be  remarked  that  no  consistorial  case  has  had  so  much 
money  spent  upon  it  for  about  a  quarter  of  a  century. 

The  Outer  House  has  been  so  well  occupied,  and  some  of  the 
bars  are  so  blocked,  that  arrangements  are  being  matured  for  an 
Inner  House  judge  relieving  the  congestion.  This  judge  in  all 
probability  will  be  either  Lord  Trayner  or  Lord  Einnear. 

At  the  Justiciary  Appeal  Court,  held  a  week  ago,  leaving  the 
cock-fighting  case  and  its  attendant  humour  out  of  view,  there 
were  two  cases  of  general  interest  and  importance.  The  first 
was  that  of  Walker  v.  Linton,  which  raised  the  question  whether 
an  auctioneer  in  whose  custody  fish  were  taken  and  condemned 
was,  in  the  sense  of  the  local  Edinburgh  Act,  to  be  deemed  the  true 
owner  and  liable  to  the  penalties  imposed  upon  the  owner  in 
respect  of  its  being  unfit  and  intended  for  human  food.  The 
Court,  consisting  of  Lords  Young,  M'Laren,  and  Wellwood, 
decided  that  it  was  a  strained  and  unjust  construction  of  the 
'atute  to  say  that  the  auctioneer  to  whom  such  goods  were 

•ely  consigned  for  sale  was  to  be  deemed  the  Cj^jj^^^  (^qqq[^ 
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The  other  case  was  that  of  M'Leod  v.  Terras,  and  it  would  be 
well  for  practitioners  in  the  country  to  note  the  report  of  this 
case  when  it  appears.  The  point  raised  was  whether,  where 
a  prosecutor  libels  a  statutory  offence,  he  must  adhere  to 
the  forms  given  in  the  Act  of  1864  of  prayer  and  sentence 
applicable  to  statutory  offences  or  is  at  liberty  to  conclude  his 
complaint  of  the  statutory  offence  with  a  prayer  in  the  common 
law  form,  the  ms^istrate  also  being  at  liberty  to  adopt  the 
common  law  form  of  judgment.  The  cases  of  Sharp  v.  Toad  and 
Blaive  v.  EankiTie,  March  2,  1892,  29  S.L.R.  609,  decided  by  the 
Lord  Justice-General,  Lord  Adam,  and  Lord  M'Laren,  are  conclu- 
sive in  the  negative  of  that  proposition  ;  and  the  case  of  M'Leod 
V.  TerrxLS  seems  to  have  been  brought  before  the  Court  in  conse- 
quence of  the  judgment  in  the  latter  case.  But  at  the  advising 
in  MLeod  v.  Terras  the  Court,  consisting  again  of  Lords  Young, 
M'Laren,  and  Wellwood,  went  dead  against  the  dicta  of  the  Lord 
Justice-General  in  Shxvrp  v.  Todd  and  against  the  views  upon 
which  Blaine's  case  was  decided.  In  short,  these  three  cases 
cannot  live  together ;  and  the  authority  of  the  well-known  case  of 
Thomson  v.  Wardlaw  in  5  Irvine,  p.  49,  decided  by  Lord  Justice- 
Clerk  Inglis,  has  been,  if  not  disregarded,  also  somewhat  shaken 
by  this  decision. 

The  bar  returned  to  its  accustomed  haunts  saddened  by  one 
or  two  breaches  which  had  been  made  in  its  ranks  in  the 
course  of  the  vacation.  Mr.  Moreton  Black,  in  the  course  of  an 
electioneering  campaign  in  the  north,  contracted  typhoid  at 
Peterhead,  and,  taking  too  much  freedom  with  himself  before  he 
was  better,  suffered  a  relapse,  which  proved  fatal.  Mr.  Black 
came  to  the  bar  in  1885,  and  therefore  had  hardly  had  time  to 
gather  a  practice  of  any  noticeable  extent.  But  he  possessed 
many  cultured  qualities  which  endeared  him  to  a  wide  circle  of 
diverse  minds.  Clever  with  both  pen  and  pencil,  some  of  the 
best  caricatures  of  recent  years  in  crayon  and  letterpress  were 
done  by  him.  If  I  remember  rightly,  the  menu  card  for  Lord 
Shand's  valedictory  dinner  was  largely  his  work.  His  sym- 
pathies with  literature  were  wide  and  deep,  and  he  was  known 
to  the  general  community  as  the  author  of  the  libretto  of  recent 
Royal  pantomimea  People  who  knew  him  were  not  surprised 
that  the  quality  of  these  pieces  was  vastly  improved  by  his 
masterly  hand.  As  a  social  entertainer  j&r.  Black  had  few 
equals,  and  although  his  wit  was  of  the  quiet  rather  than  of  the 
obtrusive  or  boisterous  type,  he  has  left  a  gap  which  it  will  take 
some  time  to  fill. 

One  of  the  men  whom  Mr.  Black  put  upon  the  menu  card 
aforesaid,  in  the  ax^t  of  playing  a  horn  in  the  imaginary  orchestra 
there  depicted,  was  Mr.  George  Robertson  Gillespie.  He  too,  alas! 
is  gone. 

Too  fast  has  brother  followed  brother 

From  sunshine  to  the  sunless  land. 

Mr.  Gillespie  has  been  a  well-known   figure  in  these  halls  for 

nearly  twenty  year^.    A  son  of  Sir  John  Gillespie — himself  a  good 

type  of  the  old  Scotch  attorney,  who  holds  some  excellent  appoint- 
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ments  and  enjoys  a  good  connection  otherwise — Mr.  Gillespie 
entered  upon  our  factitious  profession  with  rather  more  promise 
than  most.  Owing,  however,  to  those  nameless  and  inexplicable 
causes  which  fashion  the  career  of  even  hopeful  men,  he  did  not 
attain  a  large  practice;  and  his  possibilities  in  this  direction  were 
perhaps  narrowed  by  his  acceptance,  a  year  or  two  after  he  joined 
the  bar,  of  a  repprtership.  But  his  sound  head  and  careful  habits 
did  not  escape  pretorean  recognition,  and  he  became  a  favourite 
for  judicial  remits — a  class  of  work  quite  as  remunerative  as  a 
fifth-  or  sixth-rate  practice.  Had  he  lived  in  the  days  w^hen 
proofs  were  "taped*  before  commissioners,  there  cannot  be  a 
doubt  that  his  success  would  have  been  accounted  great  in  point 
of  emolument.  Moreover,  the  Court  repeatedly  entrusted  him 
with  the  exercise  of  its  nobUe  ojfficiurri  in  the  way  of  framing 
schemes  for  lapsed  or  other  trusts,  and  the  excellence  of  his  work 
in  this  responsible  department  pointed  him  out  as  a  fit  successor 
to  Mr.  Alexander  Gibson,  the  secretary  of  the  Educational  En- 
dowments Commission,  when  he  was  cut  down  in  the  prime  of 
life.  Quite  recently  Mr.  Gillespie — who,  it  may  be  remarked, 
bore  the  name  of  the  antiquarian  Dr.  Robertson — was  appointed 
one  of  two  sub-commissioners  under  the  Labour  Commission, 
and  in  that  capacity  visited  the  north-eastern  counties  of  Scotland 
during  the  vacation.  It  was  after  some  days  of  pretty  stiff 
work  in  the  neighbourhood  of  Dundee  that  his  heart,  which  had 
given  many  indications  of  infirmity,  broke  down,  and  Mr.  Gillespie 
was  added  to  the  list  of  great  possibilities  whom  death  removes 
before  the  full  fruition  of  their  usefulness. 

Another  well-known  figure  in  legal  circles  and  great  scholar 
has  been  removed  in  Dr.  W.  F.  Skene,  the  Historiographer- 
Royal — an  office  which  forms  one  of  the  two  remaining  relics 
of  our  extinct  Royal  household.  Dr.  Skene's  biography  is  pretty 
well  known,  and  it  is  needless  for  me  to  dwell  upon  it  here.  It 
does  not,  however,  seem  to  be  sufficiently  remembered  that  many 
years  ago  his  form  was  a  familiar  one  at  the  tables  of  the  Court, 
and  that  he  has  not  left  a  successor  there  who,  either  in  aims  or 
accomplishments,  seems  to  be  able  to  bear  any  degree  of  com- 
parison with  him.  At  the  present  moment  the  only  other 
Depute-Clerk  whom  I  can  recal  as  having  written  a  book  is  the 
late  Mr.  Beveridge,  whose  Forms  have  been  referred  to  upon 
occasion,  and  whose  book  is  interesting  in  other  respects  only 
because  of  the  information  it  gives  about  Lord  Jeffrey's  father. 

Dr.  Skene's  death  provoked  a  discussion  of  a  remarkable 
nature  betwixt  two  doughty  Celts,  Sheriff  M*Kechnie  and 
Professor  Mackinnon.  Various  speculations  have  been  indulged 
in  by  the  Sassenach  as  to  what  that  duel  really  meant  I  have 
not  yet  heard  an  intelligible  explanation.  The  one  conclusion 
which  seems  sound,  and  is  generally  shared,  is  that  the  two 
learned  gentlemen  shine  much  better  in  their  respective 
avocations  than  in  the  walks  of  literature.  • 

The  mention  of  Lord  Shand's  name  reminds  one  of  the 
arbitration  over  which  he  presided  at  the  beginning  of  the 
month,  the  parties  to  which  were  the  City  of  Edinburgh  and  ^b^^ 
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North  British  Railway  Company,  the  former  claiming  £150,000 
in  respect  of  the  ground  taken  from  Princes  Street  Gardens.  The 
one  feature  which  distinguishes  this  submission  from  the  usual 
run  of  such  proceedings  was  the  illness  of  the  Lord  Advocate.  I 
need  not  say  that  any  illness,  however  trifling  or  temporary, 
which  affects  so  great  a  luniinary  makes  him  an  object  of  the 
deepest  sympathy.  Mr.  Balfour  has  hot  yet  completely  recovered, 
but  with  a  little  more  rest  it  is  expected  that  he  will  before 
long  be  fully  restored  to  the  wide  circle  of  friends  and  of  activity 
of  which  he  is  the  admired  centre. 

His  resignation  of  the  Deanship — which  he  has  held  off  and 
on  for  some  years  with  much  acceptance — was  read  to  the 
Faculty  a  week  ago,  and  they  meet  to-morrow  to  choose  a 
successor,  who  in  all  probability  will  be  Sir  diaries  Pearson, 
the  ex-Lord  Advocate. 

No  new  appointments  have  been  made,  and  there  are  few 
in  prospect.  For  the  fiscalship  at  Elgin,  the  Sheriff  (Ivory)  has 
nominated  a  native  of  Elgin.  The  conditions  imposed  by  the 
Treasury  in  other  instances  are,  one  is  glad  to  observe,  to  be 
extended  to  Morayshire.  There  seems  to  be  a  growing  opinion 
that  the  fiscal  ought  to  be  an  independent  officer  unconnected 
with  practice.  Both  political  parties  are  at  one  in  recognising 
the  necessity  of  this  rule.  At  the  same  time,  it  must  be  remem- 
bered that,  unless  a  sufficiently  large  income  is  fixed,  it  will 
sometimes  be  impossible  to  have  the  work  done  as  expeditiously 
as  in  the  case  of  a  fiscal  free  to  practice.  .A  firm  can  command 
indefinite  clerical  assistance.  A  fiscal  with  one  clerk  cannot 
possibly  have  precognitions  put  in  shape  with  anything  like 
despatch.  On  a  balancing  of  considerations,  however,  it  is  felt 
that  the  recent  policy  of  both  parties  is  the  expedient  one — in 
the  interests  of  the  profession  at  all  events. 


fiotes  from  l^onbon. 

The  Tbmplb,  31st  October,  1892. 
The  opening  of  the  legal  year  has  always  a  special  interest  of  its 
own,  if  only  because  it  is  the  new  year,  as  lawyers  reckon,  and 
the  occasion  upon  which,  for  the  first  time  after  the  Long 
Vacation,  the  widely-scattered  members  of  the  profession  find 
themselves  met  once  more  together  in  the  old  arena  and  with 
the  old  hopes  and  fears  starting  into  fresh  life.  There  were 
several  elements,  however,  in  the  proceedings  of  Monday  which 
rendered  the  ceremony  even  more  than  usually  noteworthy. 
For  the  last  six  years  Lord  Halsbury  has  headed  the  procession 
which  annually  files  up  the  great  hall,  and  has  had  carried  before 
him  into  the  Court  of  Appeal  the  mace  and  the  Great  Seal  bag, 
which  for  a  brief  period  remain  there,  it  would  seem,  as  symbols 
of  the  fact  that  the  great  officer  to  whose  state  they  appertain  is, 
like  them,  intended  more  for  show  than  use  in  the  Courts  of 
which  he  is  the  titular  president     This  year  Lord  Herschell,  for 
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the  second  time,  takes  the  oath  as  Lord  Chancellor;  and  his 
spare  form  and  oriental  visage,  with  its  swarth  complexion,  and 
large  dark  eyes,  occupy  the  place  of  the  jolly,  rubicund,  English- 
farmer-like  countenance  of  the  shortest  and  stoutest  Chancellor 
of  modem  times.  Then,  of  course,  with  the  change  of  Chancellor 
we  have  the  change  of  the  law  officers.  Lawyers  are  rarely 
handsome,  unless  it  be  on  the  terms  of  the  adage  that  "  hand- 
"  some  is  as  handsome  does,"  but  very  rarely  can  be  found 
amongst  men  of  any  class  handsomer  specimens  than  the  late 
Attorney  General  and  the  new  holder  of  his  recently  laid  down 
office.  From  the  point  of  view  of  a  procession  perhaps  the 
Liberal  Attorney  may  be  credited  with  the  superior  advantages 
It  would  be  more  by  comparison  than  contrast  that  we  should 
have  to  settle  their  claims  in  this  respect.  But  by  contrast 
certainly,  when  we  come  to  the  old  and  the  new  Solicitors,  there 
could  not  be  a  greater  scarcely,  even  in  the  famous  antediluvian 
procession  itself,  to  which  an  irreverent  imagination  may  find 
some  points  of  similarity  in  that  of  the  judges.  The  classic 
rhymes  which  have  handed  down  the  famous  conversation 
between  the  ant  and  the  elephant  in  regard  to  precedence  do  not 
picture  a  greater  disparity  of  physical  proportions  and  tempera- 
ment between  the  interlocutors  than  is  called  up  by  the  thoughts 
of  Sir  Edward  and  his  successor,  Mr.  Rigby.  But,  lest  I  should 
be  suspected  of  want  of  respect  by  these  zoological  references, 
let  me  remind  readers  that  Sir  John  Lubbock  has  declared  the 
brain  of  the  ant  to  be  the  most  wonderful  organism  in  the  world, 
and  the  elephant  has  gained  a  reputation  for  sagacity  and  wisdom 
decidedly  enviable. 

In  addition  to  all  these  novelties  it  was  known  that  the  Chief- 
Justice's  Court  would  be  the  scene  of  Mr.  Justice  Denman's 
leave-taking  on  his  retirement  from  the  bench,  and  that  the 
oratory  of  the  new  Attorney  would  be  employed  in  voicing  the 
farewells  of  the  bench  and  the  bar.  That  was  done ;  but  if  any 
innocent  person  supposed  the  occasion  would  be  productive  of 
any  kind  of  intellectual  display,  he  was  doomed  to  disappoint- 
ment. What  can  be  expected  but  a  string  of  platitudes  when  a 
merely  estimable  old  gentleman  who  has  not  gained  any  parti- 
cular kind  of  fame  has  to  have  good-bye  said  to  him  ?  It  must 
be  one  of  the  terrors  of  the  Attorneyship  that  its  holder  is 
expected  to  be  the  panegyrist  of  each  retiring  judge.  On  Sir 
Charles  it  falls  particularly  hard,  as  his  gifts  do  not  lie  in  the 
direction  of  uttering  good-natured,  kindly  commonplaces  which 
may  as  fitly  be  applied  to  one  man  as  another  if  he  happens  to 
be  of  sufficiently  venerable  age.  Perhaps  nobody  could  do  this 
better  than  Sir  Richard  Webster.  While  people  are  talking  of 
abolishing  the  laureateship  because  they  are  frightened  at  the 
prospect  of  a  series  of  odes  on  Royal  marriages  and  births  and 
christenings,  it  might  be  as  well  to  let  it  be  understood  that  the 
Attorney  shall  not  pronounce  funeral  orations  upon  an  officially 
deceased  judge.  There  is  only  one  thing  as  unreal  and  dull  in 
my  experience,  and  that  is  the  speech  of  the  unhappy  university 
dignitary   in   Scotland  who,  on   the  occasion  of  making  some^ 
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worthy  old  minister  a  Doctor  of  Divinity,  can  only  offer,  what 
always  seems  a  kind  of  apology  for  doing  it,  the  explanation 
that  the  nninteresting  recipient  has  been  an  estimable  pastor  for 
a  great  number  of  years,  and  has  written  a  little  book  of  piety, 
or  that  he  was  a  minister  at  the  ever-memorable  and  always- 
remembered  Disruption. 

Far  be  it  from  me  to  say  that  Mr.  Justice  Denman  was  not  as 
much  entitled  to  the  customary  valedictory  honours,  or  to  say 
anything  having  the  air  of  want  of  esteem.  In  common  with  all 
who  have  been  accustomed  to  see  him,  1  have  always  admired 
him  as  one  of  the  best  examples  of  the  judge  who  is  a  gentleman. 
I  should  say  in  appearance  he  was  the  heaii  ideal  of  an  occupant 
of  the  bench;  and  though  I  suppose  it  would  not  have  been 
considered  good  taste  for  Sir  Charles  to  have  made  any  reference 
to  the  fact  that  the  late  Justice  was  pre-eminently  the  hand- 
somest and  most  aristocratic  of  judges,  he  could  not  have  said 
anything  which  would  have  been  more  heartily  accepted.  But 
this  is  the  real  drawback  of  such  formalities — that  you  cannot, 
on  occasion  of  them,  tell  specific  truths.  And  so  there  would 
have  been  some  embarrassment  if  the  orator  had  mentioned  a 
certain  little  book  which  Mr.  Denman  published  a  few  years  ago, — 
tales  of  a  grandfather  in  rhyme,  upon  the  King  of  Rome,  and 
"  the  ancient  tale  of  Troy  divine."  We  should  all  have  smiled  if 
he  had :  it  was  not  a  book  to  build  a  literary  reputation  on ;  but 
a  production  so  naive,  and  so  absolutely  void  of  all  affectations  and 
pretensions,  could  only  have  been  the  book  of  a  simple-minded, 
sincere,  kindlv-hearted  man,  lovable  and  loved  by  the  children 
for  whom  he  had  catered.  Even  his  pride  was  of  that  same  non- 
complex  character.  He  would  not  be  knighted  because,  said  he, 
"  I  am  the  son  of  a  peer,  which  is  more  distinction."  We  have 
judges  who  have  refused  knighthood  at  first  (though  they  after- 
wards relented),  and  a  little  analysis  might  disclose  a  somewhat 
more  deep-seated  and  a  less  tolerable  kind  of  pride  in  such  cases 
than  ever  entered  into  the  heart  of  the  worthy  judge  who  took 
his  leave  of  the  Courts  on  Monday  last. 

At  the  above-mentioned  ceremony  the  principal  actor  had 
ceased  to  be  a  judge  some  time  before,  his  resignation  having 
been  sent  in  during  the  Long  Vacation ;  hence  the  novel  form  of 
address  of  *'  Mr.  Denman,"  so  frequently,  and  not  with  the  best 
effect,  used  by  Sir  Charles  Russell.  It  was  a  curious  commentary 
on  Mr.  Denman's  avowed  object  in  resigning  promptly — the 
desire  of  the  speedy  appointment  in  the  public  interest  of  a 
successor — that,  notwithstanding,  there  was  not  the  slightest  idea 
who  that  successor  was  to  be.  Rumours  there  were  in  plenty, 
and  some  of  them  curious  enough.  Lord  Coleridge  has  been 
credited,  rightly  or  wrongly,  with  doing  a  good  deal  of  negotiation 
in  regard  to  his  resignation,  a  belief  in  which  is  always  more  or 
less  spread.  There  was  some  difiSculty  in  believing,  however,  that 
he  ha!a  conditioned  his  retirement  upon  the  appointment  of  his 
son,  the  Hon,  Bernard  Coleridge,  to  the  recent  vacancy.  Perhaps 
it  was  hardly  meant  that  the  condition  had  been  put  in  so  many 
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words.  That  would  have  been  too  inartistic  and  indelicate.  But 
something  less  gross  and  palpable,  it  was  thought,  might  have 
been  "  in  the  air,"  and  upon  this  theme  there  were  not  wanting 
critics  to  exclaim  loudly  against  the  supposed  scandal.  Apart 
from  auy  circumstances  of  the  kind  mentioned,  Mr.  CJoleridge  is 
not  a  likely  candidate  for  the  bench.  He  is  not  distinguished  in 
the  Courts,  and  has  been  always  looked  upon  as  a  politician 
ratiier  than  a  lawyer.  He  has  inherited  the  family  eloquence, 
and  there  are  few  more  brilliant  platform  speakei-s.  And  yet, 
while  amongst  the  younger  men  of  his  time  there  have  been 
notable  promotions,  he  has  been  left  out  in  the  cold,  and  it  was 
not  improbable  that  a  third  Coleridge  might  find  his  way  to  the 
bench.  Life  is  hard  for  the  Liberal  lawyer-politician  who  has  so 
many  rivals ;  and  if  no  other  ofiice  can  he  found  for  him  to 
smoothen  his  path,  a  judgeship  is  by  no  means  to  be  despised. 

Another  interesting  young  man — we  may  call  him  so  since  he 
has  only  seen  some  forty-five  summers,  another  appropriate 
expression  for  the  cheerful  and  debonair  gentleman  oi  whom  I 
am  apeaking — is  Sir  Robert  Phillimore,  also  the  son  of  his  father 
in  the  particular  meaning  we  have  in  mind  when  we  think  of 
the  inheritors  of  well-known  names.  And  he,  too,  was  not  only 
spoken  of  as  the  new  judge,  but  his  appointment  was  actually 
definitely  stated  in  several  newspapers.  However,  that  report 
had  been  proved  untrue  before  Mr.  Denman's  leave-taking  by  a 
letter  from  Sir  Robert  himself,  stating  that  he  had  never  had 
any  such  offer.  Probably  no  judge  could  have  been  appointed 
with  less  experience  in  the  general  practice  of  the  Courts  than 
he  ha&  He  is  a  leader,  if  not  the  leader,  in  the  Admiralty 
Court,  and  he  is  known  as  an  expert  in  ecclesiastical  cases,  in 
which  he  is  invariably  retained.  Beyond  these  two  select 
spheres  of  influence  he  has  never  wandered,  except  it  be  once,  or 
twice  at  most,  into  the  Divorce  Court.  Sometime  or  other  he 
will  no  doubt  find  his  true  place  in  the  Admiralty  Division,  or,  it 
may  be,  in  a  region  still  more  remote  from  the  roughnesses  of  the 
every-day  tribunals. 

At  laist,  however,  we  learn  that  the  appointment  has  been 
made,  and  it  has  come  as  a  surprise.  I  have  not  mentioned  all 
the  names  spoken  of  in  this  connection,  but  the  name  of  Mr. 
William  Rann  Kennedy,  Q.C.,  was  not  among  them.  Oddly 
enough,  he,  like  Sir  Robert  Phillimore,  was  peniaps  best  known 
in  shipping  cases;  but  he  was  not  so  exclusively  engaged  in 
them,  though  his  range  of  practice  has  not  been  wide.  He  was 
for  a  considerable  number  of  years  localised  in  Liverpool,  and 
came,  upon  the  strength  of  the  reputation  acquired  there  in 
shipping  and  commercial  cases,  to  London,  where  he  has  had  a 
fair,  if  not  a  very  large,  practice  on  the  same  lines.  He,  too,  ia 
at  that  favourite  stage  between  the  forties  and  the  fifties — some- 
what borderingon  the  latter — atwhich  judges  nowadays  are  chosen. 
It  is  an  appointment  which  cannot  raise  any  particular  objections, 
but  at  the  same  time  it  is  somewhat  mysterious.  He  is  a  clever 
man  and  a  good  lawyer,  but  there  are  at  least  a  dozen  men  with, 
these  merite  who  would  have  seemed  more  likely  to  be  chosen. 
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One  char^teri3tic  seems  to  mark  most  of  those  who  were 
selected  as  passible  appointees.  —-It  was  that  they  had  lost 
several  elections.  This  also  Mr.  Kennedy  did,  and  probably  we 
need  go  no  further  in  the  search  for  causes.  It  may  be. that  tlie 
unsuccessful  politician  is  the  beat  jnaterial  out  of  which  to  make 
the  judge.  That  would  seem  to  be  the  opinion  in  Government 
circles,  and  in  one  very  notable  case  there  is  every  expectation 
that,  as  soon  as  any  sufficiently  big  vacancy  occurs,  that  principle 
will  be  once  more  acted  upon  with  everybody's  approval 

As  the  new  judge  has  not  yet  taken  his  seat,  we  begin  the 
sittings  then  with  the  same  judicial  staff  as  existed  when  the 
Courts  rose.  The  report  that  Lord  Coleridge  took  leave 
informally  at  the  rising  of  the  Courts,  which  I  mentioned  in  my 
last  notes,  was  quiet  true  apparently,  though  he  is  back  again  and 
seems  more  vigorous  than  we  have  been  accustomed  to  see  him  ; 
in  fact,  he  is  strikingly  so.  However,  it  is  supposed  that  before 
Christmas  he  will  have  retired,  and  that  Sir  Charles  Russell  will 
have  succeeded  him.  It  would  be  curious  if  that  should  happen, 
the  idea  of  which  has  been  passing  through  more  than  one 
mind,  viz.,  the  appointment  of  the  Chiefs  son  to  the  Solicitorship. 
There  is  every  inclination  to  credit  Lord  Coleridge  with  acting 
on  the  do  ut  des  principle ;  and  if  Sir  Charles  Russell  is  looking 
to  the  Chiefship,  he  must  take  note  of  the  fact  that  the  present 
occupant  of  that  dignity  has  renewed  his  strength. 

The  appointment  of  Mr.  Justice  Mathew  to  the  presidency  of 
Mr.  Morley's  Commission  as  to  the  evicted  tenants  naturally 
brought  that  judge  into  special  prominence  and  interest  with  the 
sighi-seers  in  the  hall  owing  to  the  partizan  discussion  in  the 
newspapers.  This  is  the  unfortunate  consequence  of  the  pre- 
cedent set  in  the  case  of  tlie  Famell  Commission.  Of  course,  the 
fact  that  a  mistake  was  made  there  ought  to  be  sufficient  to 
prevent  the  repetition  of  a  similar  error ;  but  that  is  not  what 
takes  place  in  politics,  and  if  objection  is  made  against  the 
embroilment  of  judges  in  gmwi-political  enquiries,  it  is  considered 
a  sufficient  answer  to  reply,  "  You  did  the  same  kind  of  thing 
"first."  The  judges  themselves  no  doubt  share  the  general 
opinion  of  the  profession  that  they  are  placed  in  an  invidious 
position,  and  would  be  glad  to  decline  all  association  with  what 
inevitably  is  or  becomes  a  party  matter;  but  a  sense  of 
patriotism  forbids  their  refusing  the  unpleasant  task  laid  upon 
them  by  the  executive.  And  yet  it  might  be  more  truly 
patriotic  if  they  pointed  out  to  the  authorities  that  they  are 
paid  to  administer  justice  in  the  Courts  between  litigants  who 
have  strictly  legal  rights  to  enforce,  a  task  of  sufficient  difficulty 
to  occupy  all  their  time,  and  which  indeed,  as  a  certain  well- 
known  report  shows,  has  not  yet  been  performed  satisfactorily, 
and  not,  as  the  Law  Times  wefl  puts  it,  "  to  carry  out  the  behests 
"  of  the  reigning  party  in  connection  with  matters  wholly  out- 
"  side  the  duties  and  functions  of  a  judge." 
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DuNDKK. — Mr.  James   Strachan,  solicitor,  from  the  oflSce  of  Reid, 
Johnston,  &  Co.,  has  commenced  practice  at  41  Reform  Street,  Dundee. 


SociBTY  OP  Writers  to  Hkr  Majesty's  Signet. — ^The  following 
have  been  admitted  members  of  this  Society: — Andrew  Dewar,  20 
Castle  Street;  William  Paterson,  11  Maxwell  Street,  Momingside; 
George  Malcolm  Stuart,  B.A.,  23  Belgravc  Crescent;  Charles  Young, 
28  Moray  Place. 

Society  of  Solicitors  before  the  Supreme  Courts. — The  following 
have  been  admitted  members  of  this  Society : — Messrs.  Henry  Bower, 
Bruce  Fenwick,  James  Hepburn,  James  Farquharson  Maodonald, 
Thomas  Rutherford,  and  James  Mullo  Weir. 

AiRDRiE  Society  op  Solicitors. — On  28th  October  this  body  met  in 
the  County  Buildings — Mr.  Robert  Watt,  the  dean,  presiding.  Messrs. 
W.  G.  Jameson,  A.  B.  Motherwell,  and  William  Orr  were  appointed 
agents  for  the  poor.  Mr.  Watt  was  re-elected  dean,  Mr.  G.  B. 
Motherwell  vice-dean,  Mr.  J.  M.  Macfarlane  secretary,  and  Mr.  A.  B. 
Motherwell  treasurer,  who  are  members  of  the  council  along  with 
Messrs.  Jameson,  T.  Forsyth,  Colin  Brown,  A.  D.  Lindsay,  and 
William  Orr. 

Perthshire  Society  of  Solicitors. — The  annual  meeting  of  this 
Society  was  held  in  the  County  Buildings,  Perth,  on  28th  October.  Mr. 
David  M*Gillvary  was  appointed  librarian  in  room  of  the  late  Mr.  A. 
Meuzies.  Mr.  John  Thomas,  sheriff-clerk,  was  re-elected  president, 
Mr.  J.  C.  Pinkerton  vice-president,  Mr.  T.  Chalmers  treasurer,  and 
Mr.  W.  Young  secretary. 

Faculty  op  Procurators  op  Dumfriesshire. — The  annual  meeting 
was  held  in  the  Faculty  Hall  on  11th  October,  the  Sheriff  according  to 
custom  adjourning  the  Court  on  the  motion  of  the  Dean  until  the 
meeting  was  over.  Over  thirty  members  of  the  local  bar  were  present. 
The  annual  report  of  the  Dean's  Council  was  read,  and  in  moving  its 
adoption  the  Dean  addressed  the  Faculty  on  various  subjects  of  interest 
affecting  the  profession.  The  report,  and  also  the  treasurer's  accounts, 
w^ere  approved  of,  the  latter  showing  a  balance  of  £75  in  bank.  The 
annual  contribution  was  fixed  at  10s.  6d.  Thereafter,  on  the  motion  of 
Mr.  Macdonald,  W.S.,  seconded  by  Mr.  W.  T.  Craig,  Mr.  James  H. 
M'Gowan  was  unanimously  re-elected  dean,  Mr.  M^Cormack,  Lockerbie, 
was  re-appointed  sub-dean,  Mr.  J.  B.  Dinwiddie  treasurer,  and  Mr. 
T.  M*Gowan  secretary;  Messrs.  John  Primrose,  Whitelaw,  and  Geddes 
were  chosen  members  of  council. 


The  Court  op  Session  and  Sheripp  Court  Annual,  1892-93  (James 
Skinner  <b  Co.,  Edinburgh). — This  work  has  now  established  itself  as  an 
admirable  book  of  reference  for  lawyers.  In  a  handy  and  complete 
form  it  gives  almost  all  the  information  a  lawyer  can  require  in  the 
course  of  his  ordinary  practice.  This  yearns  issue  includes  all  the  l^is- 
lation  of  last  session  affecting  Scotland,  besides  the  findings  of  the 
Boundary  Commissioners  and  other  official  matter  of  daily  interest  to 
the  profession. 
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THE  BURGH  POLICE  (SCOTLAND)  ACT,  1892. 

[Being  extracts  from  an  address  delivered  on  16th  November,  1892,  to  the 
Association  of  Burgh  Officials  in  Scotland,  bv  Mr.  James  Muirhead,  writer, 
Glasgow,  late  clerk  to  the  Commissioners  of  the  Burgh  of  Hillhead.] 

The  law  relating  to  the  local  government  of  towns  and  other 
populous  places  is,  for  the  most  part,  of  modern  statutory  origin. 
During  the  latter  part  of  last  century  and  the  first  half  of  the 
present  century  many  local  Acts  were  passed,  establishing  boards 
for  the  management  of  the  watching,  lighting,  cleansing,  paving, 
and  sewerage  of  particular  towns  both  in  England  and  Scotland. 
In  England  special  Acts  were  also  frequently  passed  for  the 
formation  of  populous  places  outside  municipalities  into  local 
improvement  districts,  and  for  placing  such  districts  under  the 
charge  of  similar  boards.  So  common  had  this  practice  become 
that  in  the  year  1847  it  was  found  advisable,  as  regards  England 
and  Ireland,  to  consolidate  for  convenience  of  reference  the  pro- 
visions usually  contained  in  such  local  Acts,  according  to  the 
precedent  afforded  by  the  Consolidation  Acts,  passed  shortly 
before,  in  regard  to  lands,  railways,  companies,  commissioners, 
gasworks,  and  waterworks.  Accordingly,  in  that  year,  two 
Acts,  named  respectively  the  Towns  Improvement  Clauses  Act, 
1847,  and  the  Town  Police  Clauses  Act,  1847,  were  passed, 
and  the  provisions  of  these  Acts  constitute  the  groundwork  of 
much  of  the  legislation  that  has  since  taken  place  on  the  subject. 
These  Acts  did  not  apply  to  Scotland,  and  they  only  came  into 
operation  in  England  when  incorporated  in  whole  or  part  by  some 
other  Act.  As  regards  Scotland,  the  first  Act  of  a  general  char- 
acter was  the  Police  Act  of  1833  (3  &  4  Will.  IV.  cap  46),  known  as 
Sir  William  Rae's  Act,  under  which  royal  burghs,  burghs  of  rega- 
lity, and  burghs  of  barony  were  enabled  by  resolution  to  establish 
a  system  of  police  and  to  adopt  powers  of  paving,  lighting,  cleans- 
ing, watching,  supplying  with  water,  and  improving  the  burgh. 
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This  Act,  with  the  subsequent  Amendment  Act  of  1847  (10  &  11 
Vict.  cap.  39),  which  extended  its  provisions  to  parliamentary 
burghs,  also  forms  to  a  considerable  extent  the  groundwork  of 
subsequent  legislation. 

This  being  the  state  of  legislation  prior  to  the  year  1848,  an 
important  step  in  advance  was  then  taken.  Before  that  time  no 
populous  place  in  England  could  be  vested  with  full  powers  of 
local  self-government  except  by  special  charter  or  special  Act 
of  Parliament,  and  the  police  and  urban  sanitary  statutes  did 
not  apply  to  such  places  until  they  were  so  formed  into  a  local 
improvement  district.  In  1848  a  Public  Health  Act  was  passed 
for  England,  which  contained  pix)visions  for  the  formation,  out- 
side of  municipal  burghs,  of  local  districts,  having  elective  boards 
charged  with  the  execution  of  powers  of  paving,  drainage,  &c., 
of  the  same  description  as  those  already  applicable  to  muni- 
cipal burghs.*  This  Act  applied  only  to  England,  but  the 
obvious  advantage  which  would  follow  from  extending  its  pro- 
visions led  in  1850  to  the  passing  of  ia  new  Police  Act  for 
Scotland.  The  framers  of  that  Act  had,  as  will  be  seen,  before 
them  the  Police  Acts  of  1833  and  1847,  the  Towns  Improvement 
and  Town  Police  Acts  of  1847,  above  referred  to,  and  the  English 
Public  Health  Act  of  1848,  and  out  of  these  materials  they  con- 
structed an  Act,  on  the  general  lines  of  which  local  government 
in  Scottish  burghs  has  since  proceeded.  The  great  majority  of 
the  clauses  which  it  contains  will  be  found  to  have  been  trans- 
cribed or  adapted,  with  comparatively  little  change,  from  one  or 
other  of  the  Acts  above  referred  to.  Each  of  the  four  previous 
Acts  was,  on  the  whole,  a  clear  and  distinctly  expressed  docu- 
ment, consistent  in  its  several  parts  and  obviously  prepared  by 
one  hand,  with  little  or  no  amendment  or  alteration  by  Parlia- 
mentary Committees.  But  the  framers  of  the  Act  of  1850,  in 
endeavouring  to  blend  different  elements,  drawn  from  different 
sources,  into  one,  were  not  altogether  successful  in  producing  a 
harmonious  and  consistent  result,  and  the  Act  was  marred  by 
numerous  ambiguities  and  inconsistencies,  which  were  increased 
rather  than  diminished  by  the  subsequent  Act  of  1862,  and  the 
traces  of  which  will  be  found  still  to  linger  in  the  new  Act  of 
1892. 

The  chief  feature  of  the  1 850  Act  was  the  facilities  which  it 
afforded  for  the  creation  of  new  burghs,  and,  notwithstanding 
its  defects,  the  Act  was  found  to  be  a  most  useful  piece  of  legis- 
lation. Its  provisions  were  adopted  by  many  then  existing 
burghs,  and  numerous  new  burghs  were  constituted  under  it 
In  the  year  1862  it  was  superseded  by  the  General  Police  Act  of 

*  See  Woolrych's  Public  Health  Act.     Lo-^^^oij^l^^oOQle 
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that  year  (25  &  26  Vict.  cap.  10 J),  which,  while  not  introducing 
any  new  principle,  extended  and  amplified  its  provisions. 

In  England  the  Public  Health  Act  of  1848  was  repealed  and 
the  law  consolidated  by  the  Public  Health  Act  of  1875,  which  is 
not  purely  a  Public  Health  Act  in  the  more  restricted  sense  in 
which  the  expression  is  used  in  Scotland,  but  really  a  Local 
Government  Act,  applicable  to  both  urban  and  rural  districts, 
and  only  differing  from  the  Scottish  Police  Acts  in  not  dealing 
with  the  establishment  and  regulation  of  a  police  force. 

The  English  Acts  to  which  reference  has  been  made  have,  along 
with  similar  Acts  relating  to  the  metropolis,  and  numerous  local 
Police  and  Improvement  Acts  framed  generally  on  the  same  lines, 
been  the  subject  of  judicial  interpretation  in  a  vast  number  of 
cases.  The  close  analogy  of  the  language  used  in  the  Scottish 
Acts  on  the  same  subject  makes  it  impossible  in  dealing  with 
questions  arising  under  the  latter  to  ignore  these  decisions, 
and  some  acquaintance  with  them  is  necessary  to  an  intelligent 
study  of  the  subject. 

The  principal  changes  in  the  law  introduced  by  the  Burgh 
Police  (Scotland)  Act  of  1892  are  :— 

1.  The  Act  is  obligatory  from  its  commencement  on  all  burghs 
in  Scotland,  except  Edinburgh,  Glasgow,  Aberdeen,  Dundee,  and 
Greenock  (sec.  5),  by  which  burghs,  however,  its  provisions  may, 
in  whole  or  part,  be  adopted  (sec.  15). 

2.  It  repeals  the  four  Police  Acts  of  1833,  1847,  1850,  and 
1862,  and  minor  Amendment  Acts,  and  also  all  local  Police  Acts 
except  those  affecting  the  above  five  cities,  and  except  certain 
Acts  and  portions  of  Acts  particularly  specified  (sec.  5  (2)  and 
sched.  III). 

3.  Immediately  on  its  coming  into  force,  the  boundaries  of  all 
burghs,  not  at  present  administered  under  any  general  or  local 
Police  Act,  must  be  fixed  by  the  Sheriff  for  the  purposes  of 
the  Act  (sec.  8). 

4.  The  power  of  deciding  whether  a  new  burgh  shall  be 
formed,  and  the  Act  put  in  force,  in  any  populous  place,  is  taken 
away  from  the  ratepayers.  As  regards  populous  places  with  more 
than  2000  inhabitants,  the  Sheriff,  if,  on  the  application  of  seven 
householders,  he  finds  that  the  area  included  in  the  application  is 
in  substance  a  town  and  suitable  for  being  formed  into  a  police 
burgh,  must  find  and  declare  that  it  is  a  "burgh,"  and  at  the  same 
time  define  its  boundariea  As  regards  a  place  with  less  than 
2000  inhabitants,  it  is  in  his  discretion  to  declare  it  to  be  a  "burgh." 
But,  except  in  so  far  that  the  machinery  must  be  put  in  force  by 
seven  householders,  the  inhabitants  have  in  neither  case  any 
voice  in  the  matter  (sec.  9).     As  regards  both  ^^^^. J^f^^g^f^ 
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extension  of  burghs,  the  county  boundary  no  longer  presents  an 
obstacle,  and  districts  lying  in  two  contiguous  counties  may  be 
united  in  the  same  burgh  (sees.  9  and  11). 

5.  The  appeal  from  the  Sheriffs  deliverance  in  regard  to 
boundaries  is  to  the  Court  of  Session,  instead  of  to  the  Secretary 
for  Scotland  as  heretofore  (sec.  13). 

6.  Power  is  given  to  the  Sheriff,  as  well  as  to  the  Court  of 
Session,  to  remedy  mistakes  or  remove  difficulties  preventing  the 
due  execution  of  the  Act  (sec.  17). 

7.  As  regards  burghs  of  barony  and  regality,  the  election  of 
the  magistrates  or  magistrate  and  councillors,  or  other  municipal 
authority,  must  in  future  be  conducted  in  the  same  way  as  that 
of  commissioners  under  the  Act  (sees.  23  to  26). 

8.  Police  commissioners  as  a  separate  body  from  the  town 
council  of  any  burgh  are  abolished,  and  their  powers  trans- 
ferred to  the  town  council  (sees.  23  and  42). 

9.  The  electing  constituency  in  all  burghs  is  assimilated  to 
that  of  royal  and  parliamentary  burghs,  and  will  in  future 
embrace  all  persons  entitled  to  the  parliamentary  franchise,  with, 
in  addition,  the  female  voters  entitled  to  the  municipal  franchise. 
Provision  is  further  made  for  the  preparation  of  an  electoral  roll 
in  all  burghs,  and  the  holding  of  a  Court  for  its  revision  and  cor- 
rection (sees.  30  and  31). 

10.  Provision  is  made  for  the  increasing  or  decreasing  the 
number  of  commissioners  and  magistrates  according  to  popu- 
lation, the  scale  being  as  follows : — 


Population. 

No.  of  Masis- 

Under  10,000 

9 

. .  ■ 

3 

(but  may  be  fixed  on  special 

application  at 

12) 

Between  10,000  and    20,000 

12 

... 

5 

20,000  and    50,000 

15 

5 

50,000  and  100,000 

18 

7 

Over  100,000 

24 

... 

7 

The  chief  magistrate  is  to  be  called  provast  and  the  other  magis- 
trates bailies  (sees.  29  and  36).  The  same  power  of  increasing 
or  decreasing  councillors  and  magistrates  may  in  royal  burghs  be 
obtained  by  provisional  order  (sec.  44). 

11.  The  nomination  day  at  elections  is  altered  from  the  Thurs- 
day to  the  Tuesday  preceding  the  election  day,  and  nominations 
may  be  withdrawn  up  to  4  o'clock  on  Thursday  (sees.  39  and  40). 

12,  Where  various  municipal  or  police  authorities  possess 
jurisdictions  and  powers  within  the  area  of  any  burgh  in  "  police, 
"  water,  gas,  drainage,  rating,  matters  of  public  health,  or  other- 
"  wise,"  such  several  jurisdictions  and  powers,  other  than  those 
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vested  in  the  town  council  or  commissioners  of  the  burgh,  are  to 
cease,  and  to  be  transferred  to  and  vested  in  such  council  or  com- 
missioners (sec.  42),  and  in  every  case  the  council  or  commis- 
sioners are  to  be  the  local  authority  under  the  Public  Health 
Act  (sees.  21,  23,  and  43). 

13.  The  power  of  applying  for  provisional  orders  is  extended 
to  orders  for  amalgamating  the  administration  of  contiguous  or 
adjacent  burghs  (sec.  45). 

14.  The  commissioners  are  constituted  a  corporate  body,  with 
a  common  seal,  and  no  written  contract  is  valid  to  which  the  seal 
is  not  attached  (sees.  55  and  58). 

15.  Power  is  granted,  for  the  purpose  of  improving  streets 
and  for  various  other  purposes,  of  acquiring  land  compulsorily 
under  the  Lands  Clauses  Acts  (sees.  154,  60,  &c.). 

16.  The  duty  of  appointing  the  auditor  of  the  biirgh  is  trans- 
ferred from  the  commissioners  to  the  Sheriff  (sec.  69). 

17.  The  power  of  maintaining  a  separate  police  force  is  limited 
(sec.  78)  to  the  case  of 

(1)  Burghs  which  at  the  census  of  1891  had  a  population  of 

not  less  than  7000,  and  maintained  a  police  force  at 
the  date  of  the  Act  passing. 

(2)  Burghs,  though  not  coming  under  the  above  category, 

which  at  the  census  of  1891  had,  or  may  at  any  time 
hereafter  come  to  have,  a  population  of  not  less  than 
20,000. 

All  other  burghs  will  in  the  future  be  supplied  with  constables 

by  the  county  (sec.  81). 

18.  Power  is  given  to  appoint  special  constables  (sec.  96  to 
sec  98). 

19.  As  regards  lighting  common  stairs,  the  obligation  of  pro- 
viding gas  is  placed  on  the  owner,  with  relief  against  the  occupier 
(sec  104). 

20.  As  regards  cleansing,  provision  is  made  for  a  daily  collec- 
tion of  household  refuse  (sec.  109). 

21.  As  regards  streets,  (1)  the  definition  of  "  streets  "  and  of 
"  private  streets  "  is  altered,  the  word  "  street "  being  so  defined 
as  to  include  *'  private  streets,"  and  the  expression  "  private  street " 
being  declared  to  mean  any  "  street  maintained  or  liable  to  be 
"  maintained  by  persons  other  than  the  commissioners."  (2)  The 
power  of  levelling  and  paving  private  streets  is  restricted  to  the 
case  where  houses  or  permanent  buildings  have  been  erected  on 
one-fourth  of  the  frontage,  but  power  is  given,  after  such  streets 
are  put  in  order,  to  charge  the  maintenance  of  them  on  the 
abutting  owners  till  they  are  taken  over  as  public  streets  (sec. 
133).     (3)  It  is  made  obligatory  on  the  commissioner  to  take 
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over  any  private  street  which  has  been  paved  or  put  in  order  on 
their  requisition.  (4)  Power  is  given  to  execute,  at  the  cost  of 
the  owner,  temporary  repairs  on  private  streets  before  they  are 
finally  put  in  order.  (5)  Maceuiamising  instead  of  paving  may 
be  adopted  in  the  formation  of  private  streets,  if  the  owners  of 
two-thirds  of  the  frontage  agree.  (6)  As  regards  foot  pavements, 
the  power  of  levying  a  special  foot  pavement  rate  on  owners  is 
taken  away,  and,  if  the  commissioners  take  over  the  foot  pave- 
ments, the  cost  of  their  upkeep  will  fall  on  the  occupiers  (sees. 
142  and  360).  (7)  New  streets  must  be  at  least  36  feet  wide, 
and  the  height  of  dwelling-houses  in  such  streets  is  restricted 
to  IJth  times  the  width  (sec.  152). 

22.  New  provisions  greatly  strengthening  the  powers  of 
the  commissioners  and  Dean  of  Guild,  in  regard  to  new  build- 
ings, are  inserted  (sees.  166  to  180,  201  to  209,  and  sched.  IV.). 

23.  As  regards  sewers,  the  clause  dealing  with  owners  of 
works  sending  deleterious  matter  into  sewers  is  amplified,  and 
powers  given  to  exempt  such  owners  from  a  portion  of  the  sewer 
rate  where  they  are  prevented  from  using  the  sewers  (sec.  233). 

24.  Greater  control  over  water-closets,  cesspools,  ashpits,  &c., 
is  given  to  the  commissioners  (sec.  251  to  sec  256). 

25.  Power  is  given  to  license  and  regulate  porters,  messengers, 
chimney  sweepers,  golf  cadies,  vendors  of  newspapers,  &c.  (sees. 
275  and  276). 

26.  Any  water  rate,  or  portion  of  the  burgh  general  assess- 
ment applicable  to  water,  is  to  be  chargeable,  in  the  case  of  shops, 
upon  one-fourth  only  of  the  value,  unless  where,  in  special  circum- 
stances, the  commissioners  see  cause  to  charge  on  the  ordinary 
scale  (sec.  267). 

27.  The  provisions  of  the  Act  as  to  water  are  declared  not  to 
apply  where  there  is  a  supply  under  a  local  Act  (sec.  269). 

28.  The  power  of  charging  the  owners  and  occupiers  of 
premises  where  a  fire  happens  with  one-half  of  the  cost  of 
extinguishing  it  is  omitted  (sec.  291,  and  Act  1862,  sec.  346). 
Vajious  new  powers  are  granted  to  the  commissioners  and  the 
fire  brigade  as  regards  fires  (sec.  292,  et  aeq,), 

29.  The  provisions  as  to  public  bathing,  &c.,  are  amplified, 
and  clauses  are  inserted  as  to  use  of  pleasure  boats,  skating 
ponds,  &c.,  and  with  regard  to  the  magistrate's  jurisdiction  over 
sea  shores  (sees.  300  to  305). 

30.  The  power  to  make  bye-laws  is  greatly  extended,  and 
includes  power  to  make  bye-laws  for  "carrying  out  or  enforcing" 
any  provision  of  the  Act  (sec.  316). 

31.  Detailed  provisions  as  to  the  mode  of  service  of  notices 
are  inserted  (sees.  336  to  338). 
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32.  Appeals  against  the  resolutions  of  the  commissioners  are 
not  restricted,  as  in  the  1862  Act,  to  cases  of  operations  involving 
a  private  improvement  assessment  (Act  1862,  sees.  396  and  397), 
but  are  extended  to  all  cases  where  private  interests  may  be 
affected.  They  may  further  be  presented  either  to  the  Sheriff* 
or  the  Court  of  Session,  and,  where  the  matter  is  dealt  with  by 
the  Sheriff-Substitute,  his  judgment  may  be  appealed  to  the 
Sheriff  (sec.  339). 

33.  As  regards  the  burgh  general  assessment  (corresponding 
to  what  was  termed  the  police  assessment  in  the  1862  Act)  (1) 
provision  is  made  for  appeal  to  the  commissioners  and  for  the 
commissioners  altering  or  amending  the  assessment  (sees.  340 
and  351).  (2)  The  maximum  of  the  assessment  is  raised  to  4s. 
per  £  where  a  supply  of  water  is  given,  and  in  other  cases 
to  2s.  per  £  (sec.  340).  (3)  The  assessment  is  chargeable 
with  any  expenses  for  works  for  which  the  commissioners  are 
unable  to  recoup  themselves  out  of  any  private  improvement 
assessment  (sec.  372).  (4)  The  owner  s  liability  in  the  case  of 
small  tenancies  is  now  applicable  to  all  tenancies  of  £4  or  under, 
and  the  allowance  to  the  owner  is  reduced  from  one-fourth  to 
one-tenth,  but  right  of  relief  is  given  to  the  owner  against  the 
occupier  (sec.  344).  (5)  The  details  of  the  provisions  affecting 
the  burgh  assessment  are  in  other  respects  somewhat  altered 
(sees.  340  to  358). 

34.  The  maximum  general  improvement  rate  is  raised  from 
Id.  to  3d.  per  £.  The  cost  of  erecting  a  Court  hall,  police  offices, 
and  constables'  quarters,  as  well  as  that  of  a  public  hall,  may  be 
made  a  charge  on  the  rate  (sees.  359  and  315). 

35.  The  burgh  general  assessment  and  the  general  improve- 
ment rate  are  declared  to  be  preferable  in  case  of  bankruptcy 
(sec  370). 

36.  .The  term  "  private  improvement  expenses  "  is  substituted 
for  that  of  "private  improvement  assessment";  the  term  for 
which  these  expenses,  as  well  as  the  sewer  rates,  are  to  remain 
a  burden  on  the  property  as  against  singular  successors,  &c.,  is 
extended  to  seven  years ;  and  in  the  case  of  unbuilt  ground  the 
reservation  of  the  superior's  rights  contained  in  the  1862  Act  is 
withdrawn. 

37.  The  provision  as  to  charging  a  reasonable  sum  against  the 
owners  of  new  buildings  coming  to  use  the  sewers  is  impix)ved 
in  its  terms  (sec.  364). 

38.  The  power  possessed  by  the  commissioners  of  granting 
exemption  from  assessment  is  somewhat  altered  in  detail  (sec. 
373). 

39.  In  regard  to  repayment  of  money  lx)n'owed,  the  minimum 
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sinking  fund  is  altered  from  5  to  3  per  cent,  per  annum  (sec. 
374). 

40.  The  various  police  offences,  for  which  fines  or  imprison- 
ment may  be  imposed,  are  collected  together  in  one  portion  of 
the  Act  and  re-arranged,  and  penalties  are  imposed  on  the  doing 
of  various  acts  which  were  not  previously  offences  (sees.  380  and 
381,  et  aeq,).  Special  regulations  are  made  affecting  cyclists  (sec. 
394). 

41.  Provisions  are  inserted  for  the  licensing  by  the  magistrates 
of  theatres,  circuses,  music  halls,  &c.;  and  it  is  declared  that  it 
shall  not  be  lawful  for  any  person  to  have  or  keep  such  places 
without  a  license  from  the  magistrates;  and  powers  are  conferred 
on  constables  at  any  time  to  enter  such  places  (sees.  395  to  402). 

|42.  The  clauses  of  the  previous  Police  Acts  as  to  selling 
diseased  meat  or  other  unwholesome  food  (Act  1862,  sees.  272, 
275,  &c.)  are  repealed  and  not  re-enacted. 

43.  Power  is  given  to  the  commissioners  to  appoint  a  stipen- 
diary magistrate  (sec.  455),  and  to  the  Sheriff  to  sit  and  act  in  the 
Police  Court,  with  consent  of  the  magistrates,  on  any  special 
occasion  or  imder  any  continuing  arrangement  (sec.  454). 

44.  The  jurisdiction  of  the  magistrates  is  extended  to  all 
offences  which  may  be  tried  by  Justices  of  the  Peace  (sea  454). 

45.  CJonvictions  of  previous  police  offences  of  the  same 
description  may  be  libelled  and  proved  in  aggravation  of  any 
charge  (sec  465). 

46.  In  regard  to  common  law  offences  power  is  given  to 
punish  by  imprisonment,  with  or  without  hard  labour,  for  any 
period  not  exceeding  two  months,  or  of  imposing  a  fine  not 
exceeding  £10,  with  imprisonment  failing  payment,  and,  in 
addition,  an  order  of  security  for  good  behaviour  for  a  period 
not  exceeding  six  months  (sec.  490). 

47.  Forms  of  procedure  in  the  Police  Court  are  scheduled  to 
the  Act,  but  it  is  optional  to  use  either  these  or  the  forms  of  the 
Summary  Jurisdiction  Acts  (sees.  510  and  516). 

48.  Offences  against  the  Public  Houses  Acts  may  be  prose- 
cuted before  the  magistrates  (sec.  515). 

In  addition  to  the  points  noticed  above,  the  Act  contains  a 
number  of  other  changes  in  detail  of  less  importance. 

The  Act  comes  into  operation  on  the  15th  of  May,  1893,  and 
the  first  matter  for  consideration  by  the  commissioners  of  every 
burgh  will  be  whether,  in  accordance  with  the  scale  already 
alluded  to,  any  increase  or  decrease  in  the  number  of  commis- 
sioners falls  to  be  made.  If  so,  an  application  to  the  Sheriff 
under  sec.  24  should  be  made  without  delay.  That  section 
declares  that  the  Sheriff  shall,  on  the  application  of  the^commis- 
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sioners.  or  of  any  seven  electors,  ascertain  the  extent  of  the 
population  of  the  burgh,  and  thereupon  fix  the  number  of 
commissioners  to  which  the  burgh  is  entitled  under  the  Act; 
and  it  is  further  the  duty  of  the  Sheriff  to  determine  when  and 
in  what  manner  the  increase  or  decrease  in  the  number  of 
commissioners,  and  the  consequent  inci'ease  or  decrease  in  the 
number  of  magistrates,  shall  take  place  in  the  burgh,  and,  if  the 
burgh  is  divided  into  wards,  in  the  different  wards,  and  to  fix  the 
order  in  which  the  altered  numbers  shall  vacate  office,  ^ec.  11 
authorises  the  Sheriff,  at  any  time,  on  an  application  by  the 
commLssioners,  and  after  publication  in  the  Edinburgh  Gazette 
and  otherwise,  to  divide  the  burgh  into  wards,  and  where  wards 
exist  at  present,  to  increase  or  lessen  their  number  by  combina- 
tion or  re-arrangement;  and  sec.  29  provides  that  the  number  of 
wards  and  the  number  of  commissioners  to  be  elected  shall  be 
settled  and  adjusted  by  the  Sheriff,  so  that  there  shall  be,  as 
nearly  as  may  be,  three  commissioners  for  each  ward.  It  will 
be  observed  that  the  clauses  quoted  leave  a  wide  discretion  to 
the  ISheriff  as  to  how  and  when  any  alteration  in  the  number  of 
commissioners  and  magistrates  is  to  take  place,  and  the  circum- 
stances of  individual  burghs  may  be  such  as  to  render  a  variation 
from  the  normal  mode  of  procedure  necessary.  As  to  the  time 
when  any  such  increase  should  take  effect,  there  can  be  little 
doubt  that  the  date  of  the  following  November  election  will  be 
in  most  cases  the  best  date  to  fix.  To  hold  it  earlier  would 
necessitate  special  arrangements  for  preparation  of  a  list  of 
voters,  the  issue  of  special  notices,  the  fixing  of  dates  and 
machinery  for  nominations,  withdrawals,  &c.,  &c.,  would  raise 
questions  as  to  the  necessity  of  one  or  more  of  the  additional 
commissioners  retiring  again  in  November,  and  would,  moreover, 
involve  the  expense  and  trouble  of  holding  two  elections  in  one 
year.  In  any  case  the  procedure  necessary  for  bringing  about 
the  increase  will  take  some  little  time,  and  where  it  involves  the 
alteration  of  ward  boundaries,  and  a  possible  appeal  against  the 
Sheriff's  decision  on  that  point,  there  may  be  little  enough  time 
to  have  everything  ready  for  November. 

The  Act,  as  has  been  already  remarked,  is  not  free  from  the 
difficulties  and  inconsistencies  which  were  characteristic  of  the 
former  Police  Acts,  and  it  is  to  be  feared  that  its  clauses  will  be 
found  to  have  raised  many  new  points  for  judicial  determination. 
In  order  to  a  complete  comprehension  of  its  effect  upon  existing 
law  and  practice,  a  careful  comparison  not  only  of  the  Act  with 
the  previous  statutes,  but  of  the  various  clauses,  one  with  one 
another,  is  requisite.  To  those  on  whom  duty,  official  or  otherwise, 
imposes  the  necessity  of  making  a  study  of  the  Act,  the  some- 
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what  commonplace  advice  is  tendered  to  take  nothing  for  granted, 
and,  even  where  the  Act  seems  to  be  most  clear  and  unmistake- 
able  in  its  terms,  to  question  whether  the  first  impression  of  any 
clause  has  disclosed  its  true  meaning. 


THE  LAW  AND  PRACTICE  OF  TORTURE. 
When  Dr.  Johnson  set  out,  in  1763,  to  convoy  Boswell  to 
Harwich,  whence  the  Scotsman  was  to  sail  to  Holland,  they 
lay  one  night  at  Colchester,  and  there  had  much  excellent 
converse  with  a  Dutchman.  "  He  spake  English  tolerably  well," 
says  Boswell,  and,  "  thinking  to  recommend  himself  to  us  by 
"  expatiating  on  the  superiority  of  the  criminal  jurisprudence 
'•  of  this  country  over  that  of  Holland,  he  inveighed  against  the 
"  barbarity  of  putting  an  accused  person  to  the  torture  in  order  to 
"  force  a  confession."  But  Johnson  was  as  ready  for  this  as  for 
the  Inquisition  (which  he  had  been  defending,  to  the  astonish- 
ment of  his  fellow-travellers  by  coach).  "  Why,  sir,  you  do  not, 
"  I  find,  understand  the  law  of  your  own  country.  To  torture, 
"  in  Holland,  is  considered  as  a  favour  to  an  accused  person ;  for 
"  no  man  is  put  to  the  torture  there  unless  there  is  as  much 
"  evidence  against  him  as  would  amount  to  conviction  in  Eng- 
"  land.  An  accused  person  among  you  therefore  has  one  chance 
"  more  to  escape  punishment  than  those  who  are  tried  among  us." 
No  doubt  Johnson,  as  usual,  routed  his  enemy.  It  were  vain  to 
guess  what  Johnson  had  not  read ;  but  one  wonders  whether  he 
was  one  of  the  few  English  readers  of  the  treatise  of  Sebastian 
Guazzini,  the  great  authority  upon  Torture  and  its  Laws.  His 
treatise,  Tractahis  ad  Defensarti  Iixqniaitorwmy  Carceratoruvi, 
ReortLTfi  et  Gondemnatoruin  super  Quocunque  GHraine  (or,  in 
other  words,  a  handbook  to  the  practice  of  criminal  law),  was 
written  in  1612,  and  rapidly  became  an  authority  over  Europe. 
Guazzini  was  a  very  celebrated  lawyer  in  his  day,  and  for  more 
than  a  century  most  continental  judges  might  have  said  of  him, 

My  voice  shall  sound  as  you  do  prompt  mine  ear; 

And  I  will  stoop  and  humble  my  intents 

To  your  well-practis'd  wise  directions. 
The  authors  of  the  day  plied  Guazzini  with  classic  compli- 
ment, as  was  their  pretty  way,  and  told  the  world  that  the  bees 
of  Hybla  had  shed  honey  on  his  lips,  and  that  Minerva  had 
whispered  in  his  ear.  Alas,  for  this  noble  judge !  He  seems 
likely  to  go  down  to  posterity,  chiefly  famous  for  the  admirable 
condensation  of  the  law  of  torture,  which  is  buried  in  the 
Tractatus,  and  which  a  learaed  American  has  disinterred  and 
presented  to  the  world  in  the  pages  of  the  Journal  of  the  Anthro- 
pological Society  of  Washington.     Guazzini  was  not,  of  course, 
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the  only  writer  on  torture,  but  he  has  the  merit  of  having  been 
one  of  its  most  lucid  expositors. 

Torture  Guazzini  defines  as  "distress  of  body  devised  for 
"extracting  truth."  It  is  a  legal  remedy,  but  not  one  to  be 
hastily  or  carelessly  used;  it  is  rather  a  subsidiary  remedy 
only  to  be  resorted  to  when  truth — i.e.,  the  guilt  of  the  party 
accused — cannot  be  discovered  otherwise.  This  is  exactly  what 
Dr.  Johnson  said  over  his  coal  fire  in  the  Colchester  inn.  Tor- 
ture, BiS  understood  in  mediaeval  law,  was  a  process  for  ensuring, 
by  confession  from  the  accused,  that  a  legal  presumption  of 
guilt,  alreadj'^  established  to  the  satisfaction  of  the  judge,  was 
in  fact  absolutely  true.  Nor  could  it  be  resorted  to  in  every 
case;  it  was  not  available  in  actions  where  money  damages 
were  claimed,  or  indeed  in  any  case  arising  from  contract, 
express  or  implied.  It  was  to  be  administered  in  cases  which 
involved  a  penalty  like  banishment  or  death.  The  torture  could 
not  precede  the  trial;  all  must  be  done  in  order.  If  the  pro- 
secutor shall  say,  "  I  have  no  presumption  of  fact  and  no  proof 
"  against  the  accused ;  but  I  wish  to  stand  with  him  in  torture, 
"  and  in  this  way  prove  the  crime  imputed  to  him  ;  such  a  pro- 
"  secutor  shall  not  be  heard,  and  the  accused  shall  not  be  tortured 
"  on  this  plea.  ...  It  is  otherwise  where  presumptions  of 
"  law  are  concerned,  and  where  any  indication  shall  have  been 
"proved,  whether  by  confession  made  out  of  Court  or  by  the 
"  testimony  of  a  single  witness,  because  in  such  cases  it  will  not 
"  reside  in  the  discretion  of  the  judge  to  decide  whether  the  indi- 
"  cation  is  sufficient  for  torture  or  not.  He  will  be  bound  to 
"  torture  the  accused  without  demur.'*  Guazzini  then  refers  the 
anxious  inquirer  to  Campegius*  Tractatu^  de  Testibtis  regidandis 
and  Menochius'  Tractatua  de  Fresiiinptionibus  for  indications 
for  guidance  in  allowing  toi-ture,  the  latter  learned  writer  being 
good  enough  to  furnish  no  less  than  forty-three  indications, 
which  must,  one  would  think,  have  formed  a  useful  digest  of 
precedent  for  any  nervous  Sheriff-Substitute  of  the  Middle  Ages 
when  called  upon  by  a  too-learned  prosecutor  to  apply  the 
torture  summarily.  Happily  no  law  student  of  to-day  need  dread 
the  Board  of  Examiners  posing  him  with  conundrums  from  Mino- 
chiiis.  He  and  his  colleagues,  Campegius  and  Cavalcanus,  are 
as  forgotten  as  their  precedents.     Old  Double  is,  indeed,  dead. 

Before  the  torture  was  applied  (except  in  summary  cases)  the 
accused's  advocate  had  a  right  of  appeal,  and  a  copy  of  the  indi- 
cations and  of  the  whole  process  had  to  be  furnished  him,  but 
this  tenderness  of  the  law  seems  to  have  led  to  somewhat  sharp 
practice  on  the  part  of  both  judge  and  bar.     Thus, — 

"  Many  judges,  when  they  wish  to  torture  and  do  not  want  to 
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"  have  their  hands  tied  (i.e.,  by  appeal)  are  accustomed  to  pass 
*'  the  decree  of  torture  secretly,  >ind  do  not  interpose  it  until  it  is 
"  too  late  for  the  accused  to  take  an  appeal.  But  this  surprise 
"  action  on  the  part  of  judges  may  be  countermined  by  wary 
"  attorneys,  who  are  wont  to  obtain  in  advance  an  inhibition  from 
"  the  superior  court  against  the  menace  of  torture ;  and  the 
"mstant  that  the  judge  shows  a  disposition  to  proceed  to 
"  torture,  they  present  the  inhibition  to  him,  and  thus  compel 
"him  to  stay  his  hand  and  to  consign  the  case  to  the  Court 
*  above." 

It  is  a  pity  we  have  no  reports  of  the  decisions  of  those 
merry  days.  Where  was  the  mediasval  predecessor  of  the 
reporter  of  the  New  Journalism?  "Interesting  Discussion  re 
"  Torture  between  Bench  and  Bar  "  would  have  been  a  stemdard 
heading,  one  thinks. 

In  all  there  were  nineteen  requisites  to  torture,  but  we  have 
no  space  to  enumerate  them  all  here.     SuflSce  it  that  the  person 
of  the  accused  was  examined,  to  ascertain  if  he  was  a  privileged 
person ;  that  he  must  not  have  eaten  for  nine  or  ten  hours  before 
torture  begins, — "  if  accident  happen  and  suflFering  ensue  to  the 
"  accused  from  a  failure  to  observe  this  rule,  the  judge  will  be 
"  liable  to  public  impeachment";  if  the  accused  be  under  twenty- 
five  years,  the  judge  must  appoint  a  curator  to  watch  him  while 
being  tortured,  particularly  if  he  be  under  fourteen  years ;  the 
torture  must  be  varied  to  different  persons  and  differing  pre- 
sumptions  of    guilt;    certain  diseases    exempt    from    torture; 
neither  the  prosecutor  nor  the  counsel  of  the  accused  may  be 
present  at  the  torture ;  there  can  be  no  toi-ture  on  a  Feast  day 
of  the  Church  except  in  grave  cases.     Again,  when  a  culprit 
confesses  one  crime  he  cannot  be  tortured  to  procure  admissions 
of  other  crimes  without  competent  presumption  of  guilt.     It  is 
gratifying  to  know  that  lawyers  and  town  councillors,  like  bishops, 
noblemen,  and  doctors,  were  exempt  from  torture  ;  the  inferior 
clergy  seem  to  have  been  liable  to  this  form  of  judicial  inquiry. 
"  Torture  must  be  suspended  so  soon  as  the  victim  falls  into 
"  a  faint  under  its  effects,  and  unless  the  judge,  in  the  act  of 
"  such   suspension,  is   careful  to   reserve  a   right  of  renewing 
"  torture,  the   right   lapses.     The  notary  is   bound  to  make  a 
"  minute  of  all  proceedings  in  torture,  with  its  effect  on  the 
"  subject,  and  the  measures  taken  to  recover  him  from  a  faint. 
"  The  prisoner's  counsel "  (who  seems  to  have  been  entitled  to 
enter  when  his  client  fainted),  "  in  such  moments,  must  watch 
"  for  his  rights  and  protect  him  from  the  renewal  of  the  torture, 
"  if  the  judge,  in   his  alarm  at   the  fainting  space,  forgets  to 
"  reserve  the  right  of  renewing  the  torture."     When  a  number 
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of  people  were  to  be  tortured  at  the  same  time,  the  etiquette  of 
the  matter  was  to  begin  with  the  weaker  and  more  timid,  and 
the  younger,  but  not  always  women  before  men,  "because  women 
"  are  less  afraid  of  torture  than  men,  and  will  longer  persist  in  a 
"negative."  Known  criminals,  or  men  with  criminal  family 
names,  will  have  a  preference  in  torture,  and,  wisest  hint  of 
all, "  some  hold  that  it  is  proper  to  begin  with  the  man  who 
"  has  a  bad  physiognoviy,  provided  he  labours  under  other  pre- 
"  sumptions/'  It  is  a  curious  commentary  upon  Guazzini's  idea 
of  the  fatal  gift  of  ugliness  that  the  composite  photogi^aph  of 
thirty-eight  criminals  at  Elmira,  given  in  Mr.  Havelock  Ellis's 
book  The  Criminal,  represents  a  very  pleasing  face  indeed. 

Within  the  limits  of  this  article  we  can  scarcely  follow 
Guazzini  further,  fascinating  though  this  curious  chapter  of 
law  undoubtedly  is.  Strange  as  it  may  appear,  the  object  of 
judicial  torture  was  undoubtedly  kindly,  but  it  was  a  strange 
and  savage  kindness.  If  the  accused  remained  firm,  serious 
though  the  presumptions  against  him  were,  he  escaped.  It 
should  be  understood  that  we  have  written  solely  of  torture 
under  legal  conditions.  The  torture  applied  by  the  Crown,  or 
by  lords  in  their  castles,  was  a  very  different  matter;  so  also 
was  the  torture  of  the  Spanish  Inquisition.  But  torture  in  law 
was  a  delicate  and  well-guarded  system.  " Trial  by  ordeal"  as 
Mr.  Welling,  to  whom  we  owe  this  interesting  study  of  legal  anti- 
quities, says,  "wrought  a  purely  formal  decision  of  the  questions 
"  put  in  issue.  Trial  by  torture  wrought  with  the  processes  of  a 
"  purely  formal  decision  to  the  end  only  of  the  prisoner's  acquittal. 
"If  he  endured  the  torture  he  was  to  be  adjudged  innocent. 
"  For  purposes  of  conviction  the  formal  confession  extorted  under 
"  torture  must  be  eliminated  by  a  so-called  free  confession  made 
"  outside  of  torture.  This  professed  elimination  of  terrorism  and 
"  constraint  was  required  in  theory  to  be  complete  before  judg- 
"  ment  of  guilt  could  be  pronounced ;  and,  hypocritical  as  the 
"  pretence  of  observing  the  rule  may  have  often  been  in  practice, 
"it  was  still  a  homage  which  the  vice  of  even  this  irrational 
"  institute  felt  itself  called  to  pay  to  the  virtues  of  truth  and 
"  reason.  It  was  at  least  an  advance  on  the  regime  of  pure 
"  negation  and  of  pure  unreason." 

Mr.  George  Neilson  has  dealt  with  admirable  learning  and 
literary  ability  with  the  trial  by  combat ;  here  is  another  subject 
which  none  is  more  fit  than  he  to  write  upon.  Will  he  not  give 
us  a  second  instalment  of  the  history  of  legal  institutions  in  the 
form  of  a  treatise  on  the  Law  and  Practice  of  Torture  ? 
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PROFESSIONAL  RECOLLECTIONS. 

5. — Hoist  loith  his  own  Petard. 
One  day  in  the  criminal  court  I  was  asked  to  appear  for  a  boy 
who  was  charged  with  a  rather  aggravated  act  of  housebreaking 
and  theft.     He  and  another  boy  had  broken  into  a  neighbour's 
house  and  stolen  a  considerable  sum  of  money.     There  was  no 
attempt  to  deny  the  young  scamp's  guilt,  and  therefore  the  only 
service  I  or  any  agent  could  render  him  and  his  friends — who 
were  of  the  superior  working-man  order — was  to  throw  oneself 
on  the  compassion  of  the  court,  and,  by  appealing  to  the  tender- 
heartedness of  the  judge,  to  get  him  off,  if  possible,  with  only  an 
admonition.     I  did  my  best  m  this  direction,  and  I  suppose  must 
have  done  well,  for  the  judge,  taking  all  the  circumstances  into 
account,  thought  it  consistent  with  his  duty  to  let  my  client  off, 
with  the  assurance  that  if  he  did  anything  of  the  kind  again  he 
would  most  certainly  be  sent  to  prison.    So  far  good.     I  Miought 
I  had  done  a  good  deed,  for  which  I  was  entitled  to  the  usual 
professional  remuneration,  so  my  clerk,  seeing  the  boy  leaving 
the  court  with  his  father  and  other  relatives,  made  the  suggestion 
to  them  meekly  that,  in  this  instance  at  least,  the  labourer  was 
entitled  to  his  hire,  and  that  I  should  be  compensated  by  the 
payment  of  a  moderate  fee.     But  this  did  not  seem  to  meet^the 
views  of  my  employers,  and  the  tables  were  turned  on  me  by  an 
ingenious  argument  that  fairly  took  my  breath  away  for  the 
moment,  and  allowed  the  other  party  to  retire  from  the  field 
victorious,  leaving  me  with  an  awkward  sensation  in  my  mind 
that  I  had  been  attempting  to  impose  a  "  sharp  "  bit  of  practice 
on  some  guileless  people.     "  His  fee  ! "  exclaimed  the  father,  in  a 
buret  of  overpowering  indignation,  "  an'  what  shu'd  he  get  a  fee 
"  for  ?    The  shirra'  says  the  laddie  has  dune  naething  that  he 
"  can  be  punished  for,  and  sae  ye  can  tell  ye'r  maister  that  he 
"  wasna  needed ! "     My  appeal  to  the  judge  had  been  turned 
against  me,  and  as  the  matter  was  a  small  one  I  was  content  to 
let  it  rest,  resolving,  however,  that  if  ever  I  was  asked  again  to 
appear  in  similar  circumstances  I  should  make  it  a  condition 
that  my  success  in  advocacy  was  not  to  be  made  an  excuse  for 
making  my  pocket  suffer. 


fittrature. 


The  History  of  the  Doctrine  of  Constoeration  in  English  Law. 
By  Edward  Jenks,  M.A.,  of  the  Middle  Temple,  Barrister-at- 
Law  ;  Fellow  of  King^s  College,  Cambridge ;  Professor  of  Law 
in  University  College,  Liverpool.     London :  Cambridge  Uni- 
versity Press  Warehouse.     1892.     (Ss.  6d.) 
This  little  tract  is  the  Yorke  Prize  Essay  for  the  year  1891. 
The  author  allows  that  consideration  is,  at  least  in  a  sense,  only  a 
"  procedural  rule ;"  but  when  he  claims  that  it  is  "  scientitic," 
that  substantive   law   of    estimable   value  is   "  secreted  in  the 
"  interstices  "  of  this  rule  of  procedure,  and  especially  that  the 
genius  of  English  law  has  solved  a  problem  (to  supply  a  iest! 
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of  the  genuineness  of  a  contract)  which  has  liaffled  the  Roman 
jurists  of  the  classical  period,  he  makes  a  larger  assumption  than 
can -be  granted  without  more  convincing  argument  than  he  sup- 
plies. The  learned  professor  may  gloat  over  the  precious  thing, 
but  can  he  show  that,  if  consideration  were  now  erased  from  the 
tablets  of  the  law,  it  ever  would  l>e  missed  ?  In  Scots  law,  for 
instance,  its  place  is  but  a  small  one,  and  even  in  England,  its 
home,  the  exceptions  to  the  rule,  if  not  numerous,  are  so  impor- 
tant, and  its  application  is  so  arbitrary,  that  its  survival  there  is 
a  cause  of  respectful  wonder  to  the  alien.  This  admirable  history 
of  the  doctrine,  though  it  accounts  for  its  existence  with  gi*eat 
erudition,  does  not,  to  our  mind,  justify  its  existence. 

To  Scots  lawyers  desirous  of  knowing  how  a  foreign  juris- 
prudence deals  with  subjects  akin  to  what  was  known  to  them  as 
mutuality  of  contracts  and  recompense,  the  first  chapter,  extend- 
ing to  over  a  hundred  pages,  and  treating  of  the  doctrine  at  the 
present  day,  is  both  valuable  and  interesting;  and  the  last 
chapter,  containing  a  historical  summary  of  the  subject,  is 
instructive  reading.  The  author  handles  fimdy  his  material, 
even  the  dicta  of  eminent  judges,  which  might  be  deemed  above 
comment ;  and  his  style  is  clear  and  full  of  short,  plain  solutions 
of  vexed  questions.  Those  who  thereafter  edit  the  standard 
works  on  contract  may  well  feel  indebted  to  him  for  introducing 
light  and  order  into  the  section  of  that  subject  which  he  has 
made  his  own. 


Digest  op  Scottish  Conykyancing  Cases,  from  the  passing  of  the 
Conveyancing  (Scotland)  Act,  1874,  to  March,  1892.  By 
A.  M.  Williamson,  M.A.,  Member  of  the  Society  of  Advocates 
in   Aberdeen.     Edinburgh  :    William    Green   &   Sons.     1892. 

^^^'•>  .  .     .■  . 

Mr.  Williamson's  object,  he  tells  us,  has  been  to  furnish  within 
a  conveniently  small  compass  a  synopsis  of  cases  relating  to  the 
subject  of  conveyancing  which  have  been  decided  in  the  Court 
of  Session  or  on  appeal  by  the  House  of  Lords  during  the  last 
eighteen  years,  his  reason  for  beginning  with  the  Keports  of 
1874-75  being  that,  while  many  earlier  causes  might  have  been  cited 
with  advantage,  others  would  have  been  misleading  unless  con- 
stant differences  arising  from  the  operation  of  the  Conveyancing 
Act  of  1874  had  been  pointed  out.  Mr.  Williamson,  in  executing 
this  no  doubt  sometimes  tedious  enough  task,  has  conferred  a 
.great  service  upon  his  bmther  practitioners.  We  have  read  his 
book  from  first  page  to  last  with  interest  and  pleasure.  The 
author's  arrangement  of  subjects  is  clear,  and  his  text  is  unusually 
lucid,  considering  the  nature  of  the  subjects  of  which  he  treats. 
Of  course  his  book  is  a  digest,  and  no  more  than  a  digest ;  he  has 
sternly  resisted  any  tendency  to  digress  or  to  refer  even  in  a 
footnote  to  any  decisions  which  were  not  so  fortunate  as  to  be 
conceived  by  the  Supreme  Court  Ixjtween  1874  and  1892.  In  a 
word,  Mr.  Williamson  s  book  is  in  no  sense  a  treatise  on  convey- 
ancing, and  he  is  quite  right  in  recommending  the  student  who 
consults  his  Digest  to  use  it  but  as  a  supplement  to  the  text-books. 
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We  are  not  quite  sure  that  Mr.  Williamson's  work  might  not 
have  been  even  more  useful  if  his  ideas  of  a  digest  had  been  more 
elastic,  especially  when  treating  of  Arbitration,  Public  Companies, 
&c.,  when  references  to  English  decisions  would  have  been 
serviceable.  However,  we  shall  not  carp.  Mr.  Williamson  gives 
us  exactly  what  he  promises,  and  this  fruit  of  laborious  days  will 
receive  a  hearty  welcome  from  a  profession  to  whom  it  will  save 
much  time  and  afford  much  information. 


At  Glasgow,  on  7th  November,  Mr.  Robert  Stewart,  S.S.C., 
senior  partner  of  the  firm  of  Robert  Stewart  &  Sons,  writers,  in 
his  sixty-third  year.  Mr.  Stewart  was  one  of  the  few  remaining 
members  of  the  old  legal  set  in  Glasgow.  Trained  with  Mr. 
Thomas  Rankin,  writer,  and  latterly  with  Mr.  James  Service, 
sen.,  he  went  to  Edinburgh  while  still  young,  and  started  busi- 
ness there  with  Mr.  Curror,  sen.,  now  of  Curror,  Cowper,  & 
Curror,  W.S.,  and  joined  the  S.S.C.  Society,  which  connection 
continued  till  his  death.  He  was  also  a  member  of  the  Faculty 
in  Glasgow,  and  one  of  the  oldest  members  surviving,  having 
joined  it  in  1858.  In  1857,  Mr.  W.  B.  Hodge,  writer,  invited  Mr. 
Stewart  to  come  to  Glasgow  an<J  join  him  in  business,  which  was 
done.  The  partnership  then  formed  continued  until  the  retiral, 
in  1872,  of  Mr.  Hodge,  who  still  survives.  The  business  con- 
tinued to  be  carried  on  by  Mr.  Stewart  alone  until  about  sixteen 
years  ago»  when  he  was  joined  by  his  two  sons,  who  were  latterly 
assumed  as  partners,  and  who  now  continue  to  carry  it  on  under 
the  firm  of  Robert  Stewart  &  Sons.  Mr.  Stewart,  who  has  been 
removed  when  little  past  his  prime,  was  a  man  of  great  energy 
and  ability.  He  was  regarded  by  his  clients  as  a  wise  counsellor, 
and  his  advice  was  frequently  sought  by  professional  brethren 
when  in  difficulty,  particularly  in  matters  involving  the  exercise 
of  discretion.  Besides  being  highly  esteemed  as  a  lawyer,  Mr. 
Stewart  was  well  known  in  philanthropic  and  religious  circles 
in  Glasgow.  For  a  number  of  years  he  devoted  a  large  part  of 
his  time  to  evangelistic  work.  He  was  joint-secretary  of  the 
Glasgow  Young  Men's  Christian  Association,  and  he  also  con- 
ducted a  large  mission  in  Partick  at  his  own  expense,  an  under- 
taking which  he  abandoned  about  two  years  ago  owing  to  failing 
health.  He  was  also  editor  of  a  number  of  books  of  sacred 
melodies,  and  he  frequently  contributed  to  the  press  on  such 
subjects. 


^ottB  from  (Sirinburg^. 

Parliament  Housb,  November  30^  1892, 
As  things  go  in  this  dull  place  November  has  this  year  been 
rather  exciting  for  the  month  which,  of  all  months,  is  the  most 
vapid.     The  change  of  Government  naturally  broi^ht  about 
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many  changes,  most  of  which  had  been  forecast.  Some  were 
unexpected,  and  all  of  them  possessed  that  passing  interest 
which  a.ctuates  the  hidden  calculations  every  man  makes  with 
reference  to  the  future.  New  officials  took  their  places.  For 
the  most  part  the  places  were  not  new  to  the  men  fchat  filled 
them.  By  the  reinstatement  of  Mr.  Balfour  in  the  principal 
post  the  Deanship  became  vacant,  and  there  was  a  general 
consensus  that  Sir  Charles  Pearson,  the  ex-Lord  Advocate, 
should  be  installed.  A  section  of  the  bar  gave  some  counten- 
ance to  the  view  that  some  recognition  ought  to  be  given 
to  scholarship  as  distinguished  from  mere  law  learning.  At 
the  meeting  of  the  Faculty,  held  on  the  7th,  a  show  of  hands 
was.  therefore  taken  as  betwixt  Sir  Charles  and  Mr.  Mackay, 
with  the  result  that  Sheriff  Jameson's  proposal  in  favour  of  the 
ex-Lord  Advocate  was  carried  by  a  large  majority.  The  tenta- 
tive proposal  of  Mr.  Henry  Johnston,  which  was  seconded  by 
Professor  Goudie,  did  not  detract  in  the  least  from  the  cordiality 
of  Sir  Charles'  welcome  as  Dean  ;  and  the  new  Dean,  in  thanking 
the  Faculty,  pledged  himself  that,  in  return  for  this,  which  is 
perhaps  the  most  coveted  honour  amongst  Scotch  lawyers,  he 
shotdd  maintain  the  privileges,  the  standard,  and  discipline  of 
the  national  bar. 

The  customary  ceremonials  were  observed  with  rather  more 
than  their  usual  formality.  Sir  Charles  was  conducted  to  the  Divi- 
sions by  the  most  prominent  of  the  Sheriffs,  and  Sheriff  Jameson, 
a  contemporary  and  schoolfellow  of  Sir  Charles,  had  the  satis- 
faction of  presenting  him  in  his  new  capacity  to  the  Court. 
The  occasion  was  interesting,  because  the  new  Lord  President 
took  advantage  of  it  to  make  one  of  those  neat  orations  with 
which  he  has  enriched  forensic  oratory  since  he  proposed  a  toast 
at  the  Walter  Scott  centenary  some  twenty  years  ago.  It  is  the 
first  time  Lord  President  Robertson  has  allowed  himself  to  lapse, 
or  rather  to  relapse,  into  the  subsidiary  species  of  diction,  and 
the  result  was  admitted  to  be  gratifying.     His  lordship  said — 

Dean  of  Faculty,  the  Court  congratulates  you  and  the  Faculty  on 
the  announcement  which  we  have  just  heard.  As  the  elected  head  of 
the  Scottish  bar  you  hold  a  position  the  honour  and  significance  of 
which  require  no  reassertion.  You  come  in  the  room  of  a  distinguished 
predecessor,  himself  the  successor  of  a  long  line  of  men  who,  according 
to  their  various  gifts,  have  all  contributed  to  the  fame  of  the  office. 
The  circumstances  of  your  own  election,  Mr.  Dean,  entitle  you  to  the 
cordial  welcome  of  the  Court.  The  Faculty  wliich  has  chosen  you  shows 
no  decadence  either  in  its  own  intellectual  power  or  in  the  discriminat- 
ing and  generous  appreciation  which  has  ever  been  one  of  its  special 
features.  We  recognise  in  your  personal  characteristics  many  of  the 
most  essential  attributes  of  the  exemplar  of  the  British  advocate. 
Knowledge,  wisdom,  industry,  the  educated  view,  the  spirit  of  candour, 
are  some  of  the  best  gifts  to  be  coveted  for  him  whose  part  it  is  to  show 
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forth  to  his  brethren  and  to  clients,  as  well  as  to  the  Court  and  to  the 
world,  the  standard  of  forensic  conduct.  Be  assured,  Mr.  Dean,  that 
the  privileges  of  the  Faculty  will  be  most  fully  recognised  with  you  as 
its  head ;  and  take  with  confidence  the  place  in  the  centre  of  the  bar, 
which  is  your  right. 

The  Lord  President,  following  the  example  of  his  illustrious 
predecessor,  had  committed  this  speech  to  writing.  It  was  a 
well-marked  feature  of  the  kindred  performances  of  Lord 
President  Inglis  that  nothing  escaped  him  which  was  not  in 
black  and  white  before  him.  The  only  occasions  on  which  he 
diverged  from  the  classic  judgments  now  embalmed  in  the 
familiar  dreariness  of  Macpherson  and  Rettie  were  when  death 
closed  the  eyes  of  respected  brethren,  or  when,  full  of  years 
and  honoura,  some  of  them  went  into  dignified  retirement.  It 
was,  indeed,  his  lordship's  habit,  begun  in  the  first  year  of  his 
Justice-Clerkship,  to  draft  everything  in  his  own  hand,  even  the 
most  ordinary  interlocutors ;  and  therefore  one  can  understand 
and  appreciate  the  delicate  sense  of  duty  which  made  him 
commit  his  estimate  of  defunct  colleagues  to  a  choice  and  well- 
considered  vignette. 

One  of  Sir  Charles'  first  duties  after  his  election  to  the 
office  of  Dean  was  to  address  the  Scots  Law  Society,  probably 
the  best  Scotch  society  in  point  of  utility  for  young  lawyers. 
His  subject  was  "Legal  Maxims,  their  Use  and  Abuse."  The 
attendance  was  large,  and  included  some  of  the  Dean's  school- 
fellows, notably  Lord  Low,  who  presided.  Lord  Shand,  who 
had  spent  a  profitable  fortnight  in  Edinburgh,  was  amongst 
the  audience,  which  was  unusually  large  for  an  occasion  of 
the  kind.  Lord  Shand's  presence  somewhat  sharply  reminded 
one  of  the  wonderful  change  which  has  come  over  the  Scotch 
bench  in  recent  years.  It  seems  like  yesterday  since  he  sat 
alongside  of  Deas  and  Mure,  men  who  were  eminent  in  the  pro- 
fession when  he  had  barely  left  the  nursery.  New  men  fill 
their  places,  and  now  one  can  only  recall  in  reminiscent  hours 
the  flashing  eye  and  eager  wit  of  Ardmillan,  the  impassive 
patience  of  Mure,  the  pungent  thrusts  of  Sir  George,  and  the 
serene  wisdom  of  the  great  chief. 

It  was  hardly  my  purpose  to  diverge  into  this  strain.  I 
meant  rather  to  outline  the  instructive  address  which  the  Dean 
delivered  to  the  youngest  generation  of  our  brethren.  Sir 
Charles  said — 

In  their  professional  capacity  members  of  the  Society  would  have  to 
deal  with  litigation,  with  conveyancing,  and  with  some  delicate  matters 
in  advising  clients,  and  they  might  well  ask  what  in  any  of  these 
capacities  they  would  have  to  do  with  the  maxims  of  the  law.  He  did 
not  mean  that  they  were  to  quote  them  to  their  clients,  or  argue  them 
to  a  jury ;  nor  did  he  mean  that  they  were  to  deck  out  their  charters  or 
their  leases  with  them.  But  those  who  were  best  acquainted  with  these 
maxims  in  a  practical  sense  would  be  the  better  advisers,  and  the  better 
pleaders,  and  the  better  conveyancers.  Large  as  his  subject  was,  it 
might  have  been  larger,  because,  besides  the  use  and  abuse  of  the  maxims 
of  the  law,  he  might  have  begun  with  a  chapter  on  the  disusex)^  maxims. 
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They  all  knew  what  a  change  had  been  wrought  in  recent  years  by  the 
abolition  of  written  pleadings,  and  the  introduction  of  what  might  be 
called  general  indices  and  digests.  That  was  a  change  which  was  in 
some  respects  much  to  be  regretted,  and  yet  they  could  not  altogether 
lay  the  change  at  the  door  of  the  compilers  of  these  most  useful  things 
he  had  mentioned,  because  they  were  themselves  the  symptoms  of  the 
change.  The  times  in  which  they  lived  were  times  in  which  the  public 
demanded,  first,  the  simplification  of  the  law;  and,  secondly,  the  accelera- 
tion of  the  remedy  of  the  law.  There  was  very  seldom  time  nowadays 
for  printed  cases.  Oral  pleading  held  a  higher  position  now  than  it 
probably  ever  did  before,  and  it  might  be  partly  on  that  account  that 
the  time  had  come  when  the  indiscriminate  use  of  legal  maxims  was 
deemed  rather  pedantic.  A  maxim  in  itself  was  a  bare,  a  lifeless,  and 
even  a  dangerous  thing.  Its  value  to  them  was  apportioned  not  to  its 
own  weight  or  its  own  value,  but  to  the  contents  which  they  were  able 
to  put  into  it.  It  must  be  clothed  upon  with  principles,  else  it  would 
remain,  so  far  as  they  were  concerned,  a  mere  structure  of  dry  bones. 
A  maxim  was  so  called  because  it  was  the  greatest  or  the  prevailing 
opinion  upon  any  given  department  of  the  law.  Every  scrap  of  law 
Latin  was  not  a  maxim,  nor  was  the  Latin  language  essential.  There 
were  some  excellent  maxims  of  the  law  which  were  best  expressed  in  our 
own  language,  such  as  that  "  Words  ought  to  be  taken  in  their  plain 
"and  natural  sense,  in  a  statute  or  a  contract";  that  "A  bargain  is  a 
"  bargain,"  or  that  "Where  one  of  two  innocent  parties  must  suffer  by  the 
"  act  of  a  third,  he  must  bear  the  loss  who  put  it  in  the  power  of  the  third 
"party  to  do  the  injury."  Maxims  were  very  often  wrongly  quoted, 
therefore  they  ought  to  be  traced  to  the  origiu^ir  if  possible,  l^hey  were 
often  wrongly  translated,  for  a  little  Latin  was  a  dangerous  thing. 
Having  got  their  maxims,  they  must  be  carefully  arranged  upon  some 
plan,  and  if  the  subject  was  properly  approached  they  would  find  ample 
materials  for  prosecuting  what  would  be  both  an  interesting  and  a  useful 
study.  After  a  reference  to  works  on  the  subject,  he  asked  if  it  was  too 
much  to  hope  that  among  those  present  there  might  be  one  who  some 
day  would  supply  Scottish  lawyers  with  a  recent  and  philosophic  work 
on  this  most  interesting  and  profitable  subject.  Such  a  work,  if  well 
done,  would  hold  its  place  among  the  very  best  legal  works.  The 
pursuit  of  this  study  would  serve  to  make  the  philosophic  lawyer  more 
practical,  and  the  practical  lawyer  more  "philosophic,  and  would  give 
to  both  a  higher  idea  of  law  as  a  science  rooted  both  in  morality  and 
common  sense. 

An  address  upon  a  kindred  topic  was  given  about  the  same 
time  to  the  Tusculan  Society.  The  speaker  here  was  Mr.  Charles 
Scott  Dickson,  and  his  subject,  "  Pleading."  Probably  few  men 
are  better  qualified  than  Mr.  Dickson  to  give  a  lesson.  The 
address  was  certainly  well  received,  as  it  ought  to  have  been,  as  a 
contribution  to  a  subject  upon  which,  owing  to  the  well  known 
modesty  of  lawyers,  there  is  little  extant  of  a  theoretical  or 
didactive  kind.  We  all  know,  or  are  supposed  to  know,  Cicero  s 
De  Oratore,  but  since  Cicero's  day  the  writers  upon  forensic 
speech  have  been  conspicuous  by  their  absence.  In  Germany, 
where  no  subject  is  left  untouched  by  the  starving  professors  of 
that  learned  country,  probably  some  abstruse  speculations  have 
issued  from  pundits  who  have  little  practical  acquaintance  with 
pleading.     But  in  England  and  Scotland,  and,  I  imagine.  L^lMid 
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also,  there  is  really  no  treatise  on  pleading  as  an  art.  I  commend 
it  to  the  attention  of  the  numberless  minds  well  qualified  to 
discourse  upon  it  within  these  walls.  Mr.  Mackay  laid  the 
foundations  of  such  a  treatise  a  year  or  two  ago  in  an  extremely 
interesting  lecture.  In  England  there  are  one  or  two  books 
which  touch  upon  it,  but  they  only  give  one  the  notion  that  the 
writer  is  terrified  to  indicate  more  than  what  might  be.  A 
didactive  poem,  in  two  parts,  was  issued  in  the  beginning  of  the 
century  called  *'  The  Pleader's  Guide ;  the  conduct  of  a  suit  at 
"  law,  with  the  arguments  of  Counsellor  Bother 'um  and 
"  Counsellor  Bor'um  in  an  action  betwixt  John-a-GuU  and 
"  John-a-Gudgeon  for  assault  and  battery."  It  is  believed  to 
have  been  from  the  pen  of  Anstey,  and  reached  at  least  a  fourth 
edition.  I  happen  to  have  a  copy.  It  is  full  of  an  elephantine 
kind  of  wit.     Here  are  some  of  the  precepts : — 

At  first,  with  accent  mild  and  meek, 

And  looks  that  diffidence  bespeak  j 

With  modest  air,  and  timid  hand, 

Hold  up  your  brief  and  stroke  your  band; 

For  modesty,  so  gently  green, 

If  haply  at  the  bar  she's  seen, 

The  Court  with  that  respect  will  treat. 

Which  strangers  may  expect  to  meet. 

But  when  more  than  warm  in  your  narration, 

Proceed  to  loud  vociferation, 

Strong  phrase,  and  bold  gesticulation  j 

Then,  like  a  prisoner  from  the  bilboes. 

Stretch  out  your  legs,  your  arms,  and  elbows, 

Till  you  manoeuvre  them  at  length. 

With  all  the  spirit,  ease,  and  strength 

Of  some  young  hero,  first  essaying 

The  noble  art  of  cudgel  playing. 

Or  fugleman,  an  active  part. 

Performing  in  the  tactic  art; 

Flourish  your  brief,  look  boldly  round. 

And  stamp  your  foot  against  the  groimd ; 

Then  smack  your  forehead  and  your  thighs, 

Like  one  that's  bit  by  gnats  or  flies, 

And  so  go  through  your  exercise. 

I  daresay  this  is  enough  as  a  specimen. 

Speaking  of  old  memories  reminds  one  of  a  series  of  etchings 
exposed  for  sale  in  the  course  of  the  autumn,  which  seems  to 
have  escaped  the  notice  of  most  lawyers.     The  exhibition  took 

?lace  during  September  when  most  people  were  out  of  town. 
)r.  Syntax,  a  well-known  Edinburgh  character,  was  at  school 
and  college  in  the  academic  days  of  Sir  George  Deas  and  Sir 
William  Hamilton.  Edinburgh  society  at  that  time  was  more  an 
intellectual  than  a  fashionable  one.  The  number  of  literary 
stars  that  illustrated  our  northern  sky  has  never  been  exceeiled 
since,  and  probably  never  will  be.  Dr.  Syntax  met  all  or  most 
of  these  men;  he  certainly  had  opportunities  of  sketching  them 
and  did  it  uncommonly  well.  With  remarkable  assiduity  he 
compiled  some  1500  portraits.     Of  this  number,  300  are  portraits ! 
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of  two  generations  of  Scotch  lawyers,  includinjy  university 
professors,  judges,  and  common  advocates.  Some  are  coloured 
and  some  caricatures,  all  were  interesting.  The  surprise  is  that 
the  Faculty  did  not  depute  their  keeper  to  buy  the  etchings  of  the 
lawyers  and  have  them  bound  up  and  preserved  to  the  successors 
of  those  well-known  types.  The  whole  collection  was  bought  from 
a  bookseller  for  £40.  I  daresay  the  lawyers  might  have  been 
bought  for  a  £20  note. 

The  picture  of  the  Bench  and  Bar,  painted  by  Mr.  Skeoch 
Gumming,  is,  I  observe,  in  Dowells  Rooms  for  sale  by  auction. 
One  does  not  quite  know  how  to  regard  this  fact.  One  is 
accustomed  to  see  the  things  most  prized  in  life,  such  as  old  china, 
rare  prints  and  rare  books,  and  pretty  furniture,  dispersed  in  this 
rude  and  unfeeling  manner.  But  it  gives  one  a  qualm  to  see  the 
most  venerated  figures  on  the  bench  put  up  for  auction  in  a 
vulgar  sale-room.  The  engraving  has  at  last  been  issued ;  I  think 
it  is  a  better  picture  than  its  original.  Messra.  Aitken,  Dott,  & 
Son,  the  publishers,  are  undoubtedly  to  be  congratulated  upon 
the  artistic  finish  of  the  work.  The  likeness  in  almost  every  case 
is  good, — in  some  cases  as  perfect  as  anything,  not  a  photogravure 
from  a  personal  negative,  could  be,  barring  a  little  pompousness 
which  does  not  seem  to  be  quite  natural.  The  old  Lord  President 
is  extremely  well  done.  The  present  Lord  President,  in  the  act 
of  holding  forth,  is  a  perfect  likeness.  The  same  may  be  said  of 
Lord  Adam,  Lord  Trayner,  Lord  Kinnear,  Mr.  Comrie  Thomson, 
Mr.  Dickson,  Mr.  Jameson,  Mr.  Graham  Murray,  and  Mr.  Mackay. 
The  smiling  amiabilitj^  of  Lord  Shand  has  been  as  well  caught  as 
the  sly  humour  of  Lord  Rutherfurd  Glark.  Too  much  severity 
has  been  imposed  on  the  present  Lord  Advocate.  Mr.  Asher  is  a 
trifle  heavy.  It  is  noticeable  that  the  present  Dean  is  rather  like 
what  Mr.  Asher  ought  to  have  been.  When  there  are  so  many 
excellent  representations,  including  the  officials,  notably  Mr. 
Couper,  one  must  admit  that  this  somewhat  courageous  attempt 
has  been  a  success  and  deserves  to  succeed  financially. 

It  is  not  often  that  the  precincts  are  agitated  by  contempt. 
But  a  case  involving  the  vindication  of  the  authority  of  the 
Gourt  came  before  lird  Stormonth  Darling  last  week,  and  was 
by  him  reported  to  the  Division.  It  arose  out  of  a  slander  action, 
in  which  the  record  having,  before  the  final  adjustments  were  put 
upon  it  by  the  parties,  got  into  the  hands  of  newspaper  reporters, 
the  averments  were  published  by  newspapers  circulating  in  the 
district  affected,  which  happened  to  be  the  Western  Highlands. 
Two  of  the  defenders  wrote  to  one  of  the  newspapers  in  which 
the  report  had  appeared  denying  the  allegations  made  on  record 
against  them,  and  characterising  the  statements  in  strong  terms 
of  denial.  Lord  Stormonth  Darling,  in  explaining  the  nature  of 
the  case  to  the  Division,  said  that,  had  it  been  a  case  of  what 
might  be  called  direct  contempt  of  Gourt,  he  would  have  dealt 
with  it  on  his  own  responsibility.  This  kind  of  contempt  did 
not  interfere  with  the  dignity  of  the  Gourt,  but  with  the  adminis- 
tration of  justice.  His  lordship  mentioned  that  the  statements 
published  were  quite  correctly  printed,  as  also  were  the  general 
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denials  of  the  defenders,  which  at  the  time  of  adjustment  were 
the  only  denials.  The  question  for  their  lordships  was,  therefore, 
whether  or  not  the  statement  of  that  general  denial  in  the  papers 
did  or  did  not  remove  the  necessity  for  dealing  with  the  allega- 
tions of  the  pursuer  in  some  outside  way.  Counsel  for  the 
parties  were  heard,  and  after  a  discussion  an  order  for  intimation 
was  pronounced  for  answers  and  for  the  parties  to  appear. 

It  is  a  curious  coincidence  that  a  case  of  this  kind  should 
depend  at  the  same  time  that  the  Times,  Standard,  and  Post  have 
been  arraigned  before  the  High  Court  in  the  Strand.  I  take 
notice  of  it  because  of  a  remark  made  by  Lord  Trayner  on  Friday 
that  the  case  seems  to  point  to  this,  that  parties  should  no  longer 
put  adjustments  on  the  record  after  closing.  This  opinion,  which 
one  hardly  thinks  was  meant  as  a  dictum  to  be  followed,  has, 
I  understand,  led  one  of  the  judges  in  the  Outer  House  (Lord 
Low)  to  apply  the  screw.  In  one  case  which  came  before  his 
lordship  on  Friday,  he  disallowed  the  statements  which  the 
parties  had,  according  to  almost  invariable  practice,  put  upon 
the  record  subsequent  to  the  day  when  it  was  formally  closed. 
The  result  was  that  the  action  as  brought  was  practically  of 
no  use. 

If  this  rule  is  to  become  universal  there  cannot  be  a  doubt 
that  it  will  produce  intolerable  inconvenience.  Some  kind  of 
revisal  is  clearly  necessary.  Before  the  Act  of  1868  it  is  well 
known  that  in  difficult  and  important  cases  a  second  revisal, 
called  a  re-re  visal,  was  occasionally  allowed.  In  consequence, 
however,  of  motions  for  revisal  coming  to  be  rarely  granted, 
the  parties  have  since  1868  made  large  changes  in  their 
pleadings  at  adjustment,  and  the  old  rule  that  no  changes  were 
allowed  at  adjustment,  which  just  amounted  in  substance 
to  a  revisal,  has  not  been  enforced.  The  statement  of  new 
grounds  of  action  has  been  in  common  use  to  be  made  at 
adjustment,  the  one  side  and  the  other,  of  consent  and  by  a 
recognised  courtesy,  indulging  each  other  sometimes  to  the  extent 
of  a  week  or  ten  days — I  have  seen  it  extend  to  six  weeks — 
before  the  pleadings  to  be  relied  upon  are  finally  put  into  shape. 
One  can  also  see  the  sense  and  reasonableness  of  some  amount  of 
indulgence.  Take  the  case  of  a  declarator  affecting  heritage  at 
the  instance  of  a  pursuer  in  possession  of  all  his  titles  and  the 
requisite  information  upon  which  he  may  be  prepared  at  once  to 
embark  upon  a  suit.  A  defender  is  called  into  Court  who  has 
no  opportunity  of  inspecting  his  adversary's  titles.  The  case  is 
put  out  for  adjustment  a  few  days  after  calling.  The  Court 
may  give  one  continuation,  but  only  one.  It  is  quite  clear  in 
such  a  case  that  without  some  indulgence  the  defender  would 
be  practically  at  the  mercy  of  his  adversary.  He  might,  it  is 
true,  get  amendments  put  upon  his  record  at  a  subsequent  stage, 
but,  as  we  all  know,  this  could  only  be  done  on  payment  of  a  fine, 
light  or  heavy,  according  to  that  somewhat  indefinable  quality 
known  as  judicial  discretion,  which  varies  according  to  the 
variety  of  the  men  administering  it.  One  does  not  quite  foresee 
what  may  be  the   xdtimate   result   of  the  present  proceedings 
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with  reference  to  this  point.  But  one  thing  is  clear,  and  that  is 
that  litigants  are  clearly  entitled  to  some  notice  before  a  practice 
which  has  become  universal  is  suddenly  stopped. 
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The  Tbmplb.  29th  November,  1892. 
So  many  important  topics  have  occupied  attention  during  the 
past  month  that  there  is  the  greatest  difficulty  in  finding  room 
for  them  within  the  usual  limits  of  my  Notes.  First  and  fore- 
most, I  need  hardly  say,  have  been  the  unfortunate  incidents 
connected  with  Mr.  Justice  Mathew's  presidency  of  the  Evicted 
Tenants  Commission.  Then  we  have  had  the  speeches  of  a 
number  of  the  highest  dignitaries  of  the  profession  at  the 
Mansion  House  upon  legal  administration,  demands  for  reform, 
and  the  likelihood  or  otherwise  of  obtaining  it.  In  closest  con- 
nection therewith  has  been  an  important  action  for  libel  brought 
by  a  firm  of  solicitors  against  the  Law  Times,  based  upon  remarks 
made  by  that  paper  in  the  coui-se  of  its  admirable  crusade  against 
judicial  and  other  legal  abuses.  Equally  closely  related  to  that 
subject  is  another  event  of  the  month — the  establishment  of  the 
new  London  Chamber  of  Arbitration,  the  most  significant  and 
ominous  fact  indeed  of  recent  years.  Of  less  importance,  but 
more  personally  interesting,  was  the  conduct  of  the  new  judge, 
Mr.  Justice  Kennedy,  about  whom  I  spoke  in  my  last  Notes,  in 
the  Althorp  murder  trial. 

When  I  wrote  last  there  had  been  no  expression  of  regret, 
as  far  as  I  had  seen  at  anyrate,  that  Mr.  Justice  Mathew  had 
accepted  the  appointment  of  president  of  the  above-mentioned, 
and  now  notorious.  Commission.  It  may  be  remembered  that  I 
ventured  to  say  that  our  judges  ought  not  to  be  asked,  and  if 
asked,  ought  to  refuse,  to  take  part  in  such  extra-judicial 
enquiries.  That  point  has  certainly  been  insisted  upon  with 
every  degree  of  emphasis  since,  and  it  is  to  be  hoped  that  the 
last  of  such  appointments  has  been  maxle.  Unhappily  a  great 
reputation  has  suffered  as  the  price  of  driving  into  the  minds  of 
the  political  "  bosses"  of  both  parties  the  fact  that  it  is  iniquitous 
to  drag  our  judges  through  the  mire  of  partisan  politics.  Both 
statesmen  and  judges  must  remember  for  the  future  that  for 
several  centuries  it  has  been  an  elementary  principle  of  constitu- 
tional law  that  the  bench  ought  to  be  dissociated  from  the 
political  executive,  and  realise  that  their  action  of  recent  years 
has  been  a  glaring  violation  of  it.  It  should  have  been  easier  to 
keep  this  in  mind  amidst  the  jeremiads  which,  with  good  reason, 
were  being  uttered  on  all  sides  over  the  disorganisation  and 
incompetency  of  our  judicial  system.  No  other  considerations 
ought  to  have  been  necessajy ,  though  they  have  not,  as  we  know, 
been  sufficient.  When  there  is  added  to  them  the  further  con- 
sideration that  these  appointments  are  probably  ille^l^we^may 


probably  illegal,  we  me 

Digitized  by  VjOOQIC 


340  NOTES  FROM  LONDON.  [Dec. 

surely  expect  we  have  seen  the  last  of  them.  The  argument  is 
that,  since  an  Act  of  12  &  13  Will.  ill.  c.  2  (re-enacted  by  sea  5 
of  the  Judicature  Act,  1875)  under  which  judges  are  removable 
only  on  address  presented  to  the  Crown  by  both  Houses  of 
Parliament,  they  are  the  servants  of  the  country  generally  to 
do  the  judicial  work  of  the  country  only.  Thus  the  Government 
exceeded  its  power  in  granting  Mr.  Justice  Mathew  leave  of 
absence,  and  he  had  no  right  to  accept  it  for  such  a  purpose. 
There  is  nothing  but  regret  felt  for  the  effect  of  these  Irish  pro- 
ceedings on  Mr.  Justice  Mathew  s  reputation.  Lord  Salisbury's 
sneer  at  him  as  a  judge,  of  whom  little  was  heard  in  England 
was  altogether  unjust.  It  would  have  been  more  effective 
criticism  if  Lord  Salisbury  had  emphasised  the  fact  of  the 
judge's  eminence.  The  degree  in  which  the  character  of  such 
a  judge  had  suffered,  rightly  or  wrongly,  from  its  being  made 
the  shuttlecock  of  parties  is  the  measure  of  injury  to  wider 
interests ;  and  just  now,  when  the  bench  appears  to  be  at  a 
lower  point  in  public  estimation  than  it  has  been  for  many 
years,  this  last  blow  is  especially  cruel.  The  judges  are  working 
a  discredited  system,  and  they  are  sharing  the  ridicule  which 
falls  to  the  lot  of  public  servants  in  such  a  position.  Some  of 
them  are  in  evil  odour  for  their  indifference  and  slothfulness, 
and  in  the  case  of  one  or  two,  upon  whom  special  duties  of 
supervision  are  imposed,  for  the  actual  neglect  of  those  duties. 
If  the  belief  in  the  impartiality  and  fairness  of  the  bench  is  lost, 
then  it  has  indeed  fallen  into  a  perilous  state. 

If  politics  failed  to  send  its  principal  representatives  to  the 
Mansion  House,  the  law  did  its  best  to  make  up  for  its  deficiency, 
though  upon  looking  through  the  speeches  it  appears  the  legal 
personages  had  as  little  dennite,  or  of  anything  in  the  shape  of 
information  as  to  prospects  of  legislation  upon  law  reform  as  the 
contingent  of  ministers  had  upon  politics.  Lord  Esher  is  not  in 
the  Government ;  and  it  was  he,  and  not  the  Lord  Chancellor, 
who  made  special  reference  to  the  report  of  the  judges.  The 
Master  of  the  Rolls  said  the  judges  had  given  the  Government 
their  views  on  the  matter,  and  could  do  no  more,  for  they  had  no 
power  themselves  to  carry  out  the  reforms  recommended,  but 
must  look  to  the  executive  Government  of  the  country,  and  he 
hoped  the  work  of  reform  in  this  important  direction  would  not 
be  much  longer  delayed.  Yet  the  Lord  Chancellor  had  as  little 
to  say  upon  this  matter  as  Mr.  Gladstone  has  on  Irish  legislation. 
He  made  an  amusing  speech  consisting  of  generalities,  conveying 
on  the  whole  the  impression  that  things  were  not  quite  right, 
but  after  all  much  better  than  they  used  to  be.  Perhaps  they 
may  be;  and  he  may  be  right  in  saying  that  the  Court  of 
Chancery  is  no  longer  what  it  was,  and  that  it  has  come  into 
the  light  of  day.  The  days  may  be  over  of  which  the  Chcmcellor 
speaks,  when  he  used  to  look  on  a  row  of  houses  with  battered 
windows  and  ruined  roofs  and  mouldering  palings,  which  he 
was  told  were  in  Chancery,  and  gathered  therefrom  that  the 
Court  of  Chancery  was  something  into  which  property  easily 
got,   but  out  of  which   it  never  came   again.      Aiid   vet  the 
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Chancellor  was  speaking  at  the  very  time  when  the  libel  case 
was  being  tried  against  the  Law  Times  for  reiterating  witt 
a  little  more  emphasis  and  detail  the  words  of  Mr.  Justice 
Grantham,  that  "  when  a  fund  was  in  Court  it  seemed  to  be 
"treated  in  the  manner  of  a  cow,  as  something  to  be  milked." 
Some  sort  of  toll  is  still  left  behind,  no  doubt,  said  the  Chancellor. 
Well,  yes;  in  the  particular  case  reJFerred  to  jE700  had  been  levied 
as  toll  for  services  rendered  in  recovering  a  debt  of  about  £40.  If 
progress  has  been  made  in  the  right  direction,  there  is  still  a  good 
way  to  go;  and  the  time  has  by  no  means  arrived  when,  as  Lord 
Herschell  says,  in  language  reminiscent  of  Isaiah,  the  infant  in 
arms  shall  not  be  afraid  of  the  Court  of  Chancery,  and  nobody 
will  hesitate  to  go  there ;  and  when  they  do,  will  not  need  to 
regai"d  it  as  the  terrible  and  dangerous  operator  that  it  used  to 
be.  He  does  not  by  any  means  suppose  that  this  represents  the 
state  of  things  at  the  present  time,  and  yet  we  are  none  the 
wiser  for  the  Mansion  Houses  speeches  as  to  any  proposals  for 
bringing  about  the  much  desired  changes. 

Lord  Coleridge  was  not  at  the  Mansion  House,  but  in  the 
morning  he  had  received  the  new  Lord  Mayor  at  the  Courts, 
and  had  taken  occasion  to  refer  to  questions  of  land  reform  in 
terms  which  throw  light  not  only  upon  Lord  Coleridge's  own 
state  of  mind,  but  an  equal  light  upon  the  lethargy  which  hangs 
like  a  pall  over  the  Queen's  Bench  Division.  Lord  Coleridge 
has  lost  heart.  Whatever  his  views  may  be  on  things  above,  his 
opinion  of  things  below  (things  terrestrial  and  legal)  evidently  is 
that  nothing  is  to  be  made  of  them,  and  that  in  regard  to  them 
at  anyrate  there  is  a  Power  which,  if  it  make  for  righteousness, 
as  his  friend  Arnold  used  to  say,  is  doing  so  by  carrying  business 
out  of  the  hands  of  lawyers  and  the  Courts  to  be  dealt  with  by 
other  methods,  and  that  it  is  useless  to  resist.  Of  course,  if 
righteousness  does  lie  in  that  direction,  one  can  say  nothing ;  but 
if  one  think,  as  one  well  may,  that  this  waiting  upon  Providence 
is  only  a  form  of  fatalism  foimded  upon  pessimism,  which  again 
is  founded  upon  world-weariness  and  lack  of  interest  in  all  but 
personal  objects,  an  impatience  very  hard  to  repress  comes  over 
one.  We  don't  expect  business  to  go  well  with  a  man  who  is 
never  tired  of  assuring  those  whose  comfort,  and  happiness,  and 
well-being  depend  a  great  deal  on  his  exertions,  that  anything 
he  does  is  not  done  because  he  thinks  it  of  any  use,  but  because 
they  seem  to  want  him  to  do  it,  and  he  thinks  it  desirable  to 
humour  them.  It  was  in  this  mood  Lord  Coleridge  told  the 
Lord  Mayor  that  the  diminution  of  commercial  business  in  the 
new  Courts  of  I^aw  arose  out  of  reasons  far  more  grounded  in 
good  sense  and  human  nature  than  the  short  distance  between 
the  Courts  and  the  Guildhall.  No  one  disputes  this ;  but  then  it 
does  not  follow  that  these  causes,  founded  in  common  sense  and 
human  nature,  are  in-emediable ;  it  is  still  possible  that  there  is 
some  person,  or  some  state  of  things,  largely  responsible  and 
largely  removable.  If  Lord  Coleridge  shrinks  from  investi- 
gating this  matter,  and  prefers  to  take  refuge  in  philosophical 
generalisation,  there   are   people  of  blunter  tongues  and  more 
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directness  expressing  themselves  with  considerable  freedom; 
and  his  lordship  does  not  escape  very  severe  criticism. 

By  the  by,  while  speaking  of  Lord  Coleridge,  I  am  reminded 
by  a  paragraph  in  a  newspaper  of  a  matter  which  I  touched  upon 
last  montn — the  novel  suggestion,  as  T  considered  it,  of  there 
being  some  connection  between  a  change  in  the  Chiefship 
of  the  Queen's  Bench  Division  and  the  not  impossible  promotion 
of  Mr.  Bernard  Coleridge  to  the  Solicitorship.  The  paragraph  in 
question  states  that,  though  it  is  well  known  Lord  Coleridge 
covets  an  earldom  instead  of  his  viscountship,  he  would  yet  be 
content  were  his  present  dignity  supplemented  by  the  appoint- 
ment of  the  Hon.  Bernard  Coleridge,  his  son,  as  one  of  the  law 
otficers  of  the  Crown. 

The  jury  on  the  libel  case  I  have  before  mentioned  took 
advantage  of  their  position  as  representative  of  the  general  lay 
community  to  declare  formally  that  the  system  of  administration 
in  the  Chancery  Division  cidls  for  immediate  reform.  For 
declaring  the  same  in  less  general  terms,  which  involved  a 
reference  to  the  persons  who,  in  a  particular  case,  had  set  that 
system  in  motion,  the  Law  Times  has  had  to  endure  a  verdict 
against  itself ;  though  the  damages  to  the  plaintiff  were  fixed  at 
the  moderate  sum  of  one  farthing,  and  the  latter  parties  not 
allowed  their  costs  against  the  defendants.  The  censure  of  Mr. 
Justice  Grantham,  subsequently  endorsed  and  amplified  by  the 
Law  Times,  related  to  a  case  in  which  a  Mrs.  Large,  having  been 
sued  for  rent  as  the  representative  of  her  deceased  husband, 
refused  to  satisfy  the  judgment  for  £41,  and  to  obtain  payment 
for  which  sum  the  plaintiffs  in  the  libel  action  had,  as  solicitors 
for  the  judgment  creditor,  caused  the  estate  of  the  deceased 
husband  to  be  administered  in  the  Court.  In  this  process  the 
costs  had  amounted  to  the  sum  of  £743,  and  it  was  claimed  by 
the  solicitors  that  they  had  been  incurred  in  consequence  of  Mrs. 
Large  having  concealed  the  assets,  and  at  every  step  hindered 
their  ascertainment  by  every  kind  of  device  conceivable.  Upon 
this  the  Law  Times  asked,  "  Under  the  auspices  of  what  legal 
"  gentlemen  has  this  enormity  been  arrived  at  ? "  And  it  added, 
"  A  day  must  surely  come  soon  when  it  will  be  impossible  to  use 
*'  the  machinery  of  the  law  to  convert  a  patrimony  into  a  bill  of 
"  costs.  Such  things  make  law  stink  in  the  nostrils  of  the  people." 
Then  followed  a  remonstrance  on  the  part  of  the  solicitors,  who 
declared  that  the  suggestion  that  they  had  run  up  costs  unneces- 
sarily was  as  unfounded  as  it  was  unfair.  The  reply  of  the  Law 
Times  was : — "  Our  criticism  was  directed  against  a  system, 
"  The  machinery  of  our  legal  system  may  be  used  well  within 
"  the  lines  of  oixlinary  professional  conduct,  and  yet  prove  most 
*'  oppressive  to  suitors.  A  practitioner  who  avails  himself  of  this 
"  machinery  in  its  entirety  runs  the  risk  of  sharing  the  discredit 
"  of  the  system."  The  above  question  and  the  last  quoted  woixls 
seem  to  have  been  the  terms  upon  which  the  jury  found  for  the 
libel ;  though  at  the  same  time  they  found  that  there  was  no 
express  malice  on  the  part  of  the  defendants.  The  jury  took 
three  hours  to  arrive  at  this  conclusion,  and  it  must  be  confessed 
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they  had  to  draw  a  very  fine  line  in  separating  what  was  admit- 
tedly a  matter  for  free  pnblic  criticism  from  matter  which 
associated  particular  persons  with  the  system  against  which  the 
strongest  criticism  was  justifiable.  In  other  respects  one  can 
cordially  a^ee  with  their  verdict,  and  the  Law  Times  has  added 
to  the  public  services  it  has  already  rendered  by  facing  the  con- 
se<|uences  of  a  libel  action  which  has  elicited  such  expression  of 
opmion  from  the  judge  and  the  jury,  consequences  which  several 
other  papers  had  shrunk  from.  The  editor  was  quite  justified,  if  I 
may  say  so,  by  publishing  a  letter  which  no  doubt  represents 
the  feeling  of  the  profession  in  regard  to  the  great  value  of  his 
papers  action,  and  we  may  hope,  with  the  writer,  that  these 
scandals  having  been  dragged  into  the  light,  there  will  result 
a  reform  of  the  system  under  which  they  are  possible. 

Another  opportunity  must  be  found  for  dealing  with  the 
question  of  the  new  Court  of  Arbitration  to  which  I  have 
referred, 

SECTION  10  OF  THE  CONVEYANCING  ACT  OF  1874. 
•  To  the  Editor^  "  Scottish  Law  Rkvibw." 

Sir, — It  seems  that  considerable  doubt  exists  in  the  profession  as  to 
the  competency  of  using  the  petition  under  section  10  of  the  Convey- 
ancing (Scotland)  Act,  1874,  in  completing  the  title  of  an  heir  to  or 
disponee  of  a  proprietor  of  any  lands  who  has  been  neither  infeft  nor 
served  but  vested  only  with  a  personal  right  to  such  lands  by  virtue  of 
section  9  of  said  recited  Act,  or  of  any  person  acquiring  right  from  such 
heir  or  disponee,  when  heirs  have  intervened  between  the  proprietor  last 
infeft  and  the  proprietor  vested  with  such  personal  right  as  aforesaid, 
but  who  have  di^  prior  to  the  commencement  of  said  Act  without 
having  taken  any  steps  to  complete  their  title.  E.g,^  A,  infeft  and 
enter^,  died  in  1839.  B,  his  only  son,  succeeded  and  died  in  1850, 
unserved  and  uninfeft.  C,  his  (B's)  only  son,  succeeded  and  died  in 
1865,  unserved  and  uninfeft.  D,  his  (C's)  only  son,  succeeded  and  died 
in  1878,  unserved  and  uninfeft.  D's  heir  or  disponee  desires  to  complete 
his  title.     Is  it  competent  to  either  to  use  the  petition  referred  to  ? 

The  point  appears  to  be  of  considerable  importance,  and  opinions  are 
therefore  respectfully  solicited. — I  am.  Sir,  your  obedient  servant, 

Sdnaxbla,  L.A. 
Aberdeen,  November,  1892. 


Glasgow  Faculty  op  Procurators. — The  half-yearly  meeting  of  this 
Faculty  was  held  on  18th  November — Dean  Graham  in  the  chair.  The 
Dean  and  Mr.  James  Boyd  were  re-elected  mauagera  of  the  Western 
Infirmary,  and  Mr.  John  Fleming  was  re-elected  a  governor  of  Victoria 
Infirmary.  The  Dean  submitted  the  annual  report  of  the  Parliamentary 
Bills  Committee.  He  stated  that  no  fewer  than  42  public  bills  had  been 
brought  under  the  notice  of  the  committee,  and  of  these  by  far  the  most 
important  wjis  the  Sale  of  Goods  Bill.     Tlicre  was  a  likelihood  of  this 
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Dieasure  being  iutroduced  next  session,  and  becoming  law  in  the  condition 
in  which  it  left  the  hands  of  the  Standing  Committee  on  Law  of  the 
House  of  Lords.  The  report  was  unanimously  agreed  to.  The  Dean 
further  submitted  the  report  of  the  Committee  on  Faculty  Buildings  and 
Library  Accommodation.  He  said  that  the  recommendations  of  the 
committee  would  land  the  Faculty  in  no  financial  difficulties.  The  pro- 
posal was  to  alter  some  of  the  buildings  so  as  to  give  increased 
accommodation  to  the  library,  and  also  to  convert  some  portions  of  the 
subjects  in  West  Nile  Street  into  offices,  so  as  to  give  increased  rental. 
The  whole  of  the  alterations  would  cost  something  like  j£2000 ;  biit  as 
some  of  the  premises  were  at  present  occupied,  the  alterations  could  not 
be  gone  on  with  till  after  May.  He  moved  the  adoption  of  the  report 
and  the  re-appointment  of  the  committee.  This  was  unanimously 
agreed  to. 

ASSOCIATION  OF  BURGH  OFFICIALS  IN  SCOTLAND. 

A  general  meeting  of  the  members  of  this  Association  was  held  in 
Glasgow  on  16th  November.  Mr.  J.  M.  Taylor,  Glasgow,  occupied  the 
chair.  There  was  a  large  attendance.  Mr.  James  Muirhead,  formerly 
town-clerk  of  Hillhead,  read  an  address  on  the  Burgh  Police  (Scotland) 
Act,  1892,  extracts  from  which  are  given  in  another  part  of  this  month's 
Review.  Mr.  Muirhead  was  thanked'  for  his  paper.  It  was  after- 
wards resolved  to  appoint  a  large  committee  of  members  to  consider 
as  to  framing  bye-laws  and  forms  for  use  in  carrying  out  the  Act,  and 
also  to  ascertain  what  serious  contradictions  and  difficulties  existe<^I  in 
its  provisions,  with  the  view  to  their  being  removed  by  an  Act.  There 
was  a  long  list  of  questions  before  the  meeting  for  discussion ;  but  only 
two  or  three  were  dealt  with,  and  the  rest  continued  till  next  meeting. 
The  following  were  the  questions  discussed  : — 

Asked— Are  Town  Councils  or  Police  Commissioners  entitled  both 
to  levy  a  rate  under  the  Roads  and  Bridges  Act  for  former  turnpike  and 
statute  labour  roads,  and  also  a  police  rate  for  upkeep  of  public  streets? 
Answered — There  can  only  be  one  assessment  levied,  either  in  one  way 
or  the  other. 

Asked — A  chief  magistrate  of  a  police  burgh,  under  the  Act  of  1862, 
is  elected  in  June  on  the  resignation  of  his  predecessor.  Must  he  retire 
from  that  office  in  November  of  the  year  in  which  he  is  elected,  or  does 
he  hold  office  as  chief  magistrate  for  three  years  from  the  date  of  election] 
Answered — That  the  point  was  not  likely  to  rise  under  the  new  Act. 

Asked — Can  Commissioners  who  have  resolved  to  construct  a  private 
street  imder  clause  150  of  the  Act  of  1862,  and  have  given  notice  to 
owners  of  this  resolution,  prevent  one  of  the  owners  from  carrying  out 
at  iiis  own  hand  tlic  construction  of  part  of  the  street  abutting  on  his 
property?  Also,  can  Commissioners  who  have  exercised  the  powers  of 
the  150th  clause  of  the  Act  of  1862  be  compelled  to  take  over  the  street 
after  the  works  have  been  executed  to  their  satisfaction  in  terms  of 
clause  154? — This  question  was  discussed,  but  decision  on  them  delayed 
till  the  terms  of  the  new  Act  bearing  on  these  matters  were  fully  con- 
-sidered. 
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LIST  OF  SHERIFFS,  SHERIFF-CLERKS,  AND  FISCALS  OF 

COUNTIES  IN  SCOTLAND. 

1st;  Januaby,  1892. 


Counties. 

Sheriffs. 

Sheriffs-Substitute. 

Sheriff-Clerks. 

Procurators-FiscaL 

Aberdeen 

J.  Guthrie  Smith. 

Wm.  A.  Brown  and 
P.  J.  H.  Grlerson. 

David  Littlejohn. 

George  Cadenhead. 

A  RHTLU— Inveraray, 

D.  M'Kechnie. 

J.  C.  Shairp. 

William  Douglas. 

J.  C.  Hadullich. 

Campbeltown,  .. 

Russell  Bell. 



Dan.  Mactaggart 

Fort-WiUiam.  ... 



James  Simpson. 

Duncan  MTJiven. 

Oban, 

.... 

C.  H.  HacTAchlan. 

.... 

William  Sproat 

Ayr— Ayr, 

David  Brand. 

W.  A.  Orr  Paterson. 

Robert  Goudle. 

R.  D.  Murdoch 

Kilmarnock,  — 

.... 

David  Haa 

J.  P.  Stevenson. 

Banff, 

J.  Guthrie  Smith. 

J.  P.  Grant 

G.  M.  Hossack. 

C.  W.  R  Qoidon. 

Berwick, 

D.  B.  Hope. 

George  S.  Dundas. 

William  Crawford. 

W.  B.  Maoqueen. 

Bote,  

John  Cheyne. 

Robert  Orr. 

Daniel  Macbeth.     . 

W.C.W.Maddever. 

Caithnmb— Wick, . . . 

Geox^  H.  Thoms. 

D.  J.  Mackenzio. 

Jas.  Campbell. 

R  S.  W.  Ldth. 

Thurso, 

.... 

James  Brims. 

Clackmannan, 

J.  M.  Lees. 

T.  B.  Johnstone. 

James  Wallace. 

Norman  MacWatt 

Cromartt 

H.  Johnston. 

Ciawf urd  Hill. 

John  Tiiylor. 

W.  T.  Mactavish. 

J.  M.  Lees. 

Francis  Gebbie. 

Robert  Cndg. 

William  Babtie. 

DOMrRIBB 

R.  Vary  Campbell. 

George  Campion. 

Henry  Gordon. 

C.  8.  Phyn. 

Edinburgh,  

Alex.  Blair. 

Hubert  Hamilton. 
And.  Rutherfurd. 
T.  H.  Orphoot. 

Wm.  Gardner. 

RL.  Stuart 

Elgin  or  Morat, 

William  Ivory. 

Charles  J.G.  RampinL 

James  Jameson. 

A.  G.  Allan. 

Fife— Cupar, 

iEneasJ.  G.'Mackay. 

A.  E.  Henderson. 

Wm.  M.  Johnstone. 

Robert  W.  Rontoo. 

Dunfermline,.... 

.... 

David  Gillespie. 

.... 

Jas.  M'Farlane. 

Forfar— Forfar,  .... 

J.  Comrie  Thomson. 

Alex.  Robertson. 

ThoB.  Congleton. 

Robert  Whyte. 

Dundee, 



J.  Campbell  Smith. 

.... 

Haddington, 

Alex.  Blair. 

Charles  J.  Shiiroff. 

G.  H.  Stevenson. 

T.  W.  Todrick. 

Inverness— 

Inverness, 

William  Ivory. 

Patrick  Blair. 

Sir  H.  C.  Hacandrew. 

James  Anderson. 

Fort-William,  ... 

James  Simpson. 

DimcanM'Niven. 

Portree,  

Alex.  Fraser. 

Lochmaddy, 

.... 

James  G.  Webster. 

A.  A.  Chisholm. 

Kincardine, 

J.  Guthrie  Smith. 

Wm.  A.  Brown  and 
P.  J.  H.  Grierson. 

Robert  TlndaL 

George  a  Caird. 

Kinross, 

iEneas  J.  G.  Mackay. 

T.  B.  Johnstone. 

R.  Bums  Begg. 

Goorge  Bogie. 

Kirkcudbright 

R.  Vary  CampboU. 

W.  D.  Lyell. 

W.  Nicholson. 

William  Milroy. 

Lanark— Glasgow, . . 



A.  Erskine  Hurray. 
William  Guthrie. 

George  Sellar. 

James  N.  Hart. 

Walter  C.  Spens. 

.... 

David  D.  Balfour. 

J.  B.  L.  Bimie. 

Hamilton, 

M.  G.  David.son. 

Robert  WUson. 

Lanark, 



Thomas  Tennant 

Airdrie, 

A.  D.  Lindsay. 

Linlithgow, 

Alex.  Blair. 

Geo.  Fisher  MelviUe. 

John  Ferguson. 

W.  H.  Henderson. 

Nairn, 

William  Ivory. 

Charles  J.  G.  Rampini. 

Donald  Fraser. 

James  D.  Lamb. 

Orkney  and 

Geoiige  H.  Thoms. 

S.  B.  Armour. 

Andrew  J,  Gold. 

M.  L.  Howman. 

Shetland, 

Hay  Shemuui. 

Arch.  Sutherland. 

J.  K.  Galloway. 

PCEBLES, 

Alex.  Blair. 

Thomas  H.  Orphoot 

Thos.  W.  Dickson. 

William  Duncan. 

Prrth— Perth. 

Andrew  Jamesoa 

John  Grahame. 

John  Thomas. 

M.  Jameson. 

Dunblane, 

.... 

James  W.  Barty. 

Renfrew— Paisley, . . 

John  Cheyne. 

Hugh  Cowan. 

J.  M.  Lochhead. 

George  Hart 

Greenock, 

.... 

J.  Henderson  Begg. 

.... 

Robert  Blair. 

Boss— Dingrwall,  .... 

H.  Johnston. 

Crawfurd  Hill. 

Charles  Innes. 

John  Shaw. 

Cromarty, 

.... 

.... 

John  Taylor. 

W.  T.  Mactavish. 

Stomoway, 

.... 

Donald  Davidson. 

John  Ross. 

Roxburgh, 

D.  B.  Hope. 
D.  B.  Hope. 
J.  M.  Lees. 

Peter  Spiers. 
Ebeneser  E.  Harper. 
James  R.  Buntine. 

William  Elliot 

Jas.  C  StevenAon. 

Selkirk, 

Alex.  Rutherford 

John  Pollok. 

Stirling— Stirling, . . 

T.  L.  Galbraith. 

Patrick  Welsh. 

Falkirk, 

.... 

W.G.  Soott-Moncrieff. 

W.  K.  Galr. 

Sutherland, 

H.  Johnston. 

Thomas  Mackenzie. 

Donald  Taylor. 

David  Fttten. 

Wigtown— Wigtown, 

R  Vary  Campbell. 

George  Watson. 

John  Smith. 

Hugh  Todd. 

Stranraer, 
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'SOTK.—The  R»porig  wiU  be  arranged^  at  far  <u  poBtihU^  in  the  order  of  date^  but 
vn  a  variation  from  UUa  rule  taitt  facUxtate  the  arrangement  cf  caees  by  dittrictSf  or 
forvard  the  publieatipn,  it  toUl  not  be  strictly  adhered  to. 


3)tsgm  1891^92. 

SHERIFF  COURT  OF   LANARKSHIRE.  No.  1. 

Robert  Steele.  Lang's  Sequestration.  lahawshim. 

Bankruptcy — Competition  for  office  of  trustee — Disqualified  Sequestration. 
persons — Production  of  vouchers — AmendmerU  of  claim. 
— Circumstances  in  which  held  that,  though  the  partner 
of  a  disqualified  person  is  not  necessarily  disqualified, 
a  clerk  in  the  office  of  such  disqualified  person  is  dis- 
qualified from  holding  the  office  of  trustee. 

Held  that  vouchers  in  a  claimant's  hands  cannot  be 
produced  before  the  Sheriff,  but  should  have  been  pro- 
duced at  the  meeting  of  creditors,  and  vote  disallowed. 

Held  that  vouchers  in  the  hands  of  the  clerk  of 
Court  should  be  referred  to  in  the  affidavit,  but  that, 
not  having  been  so  mentioned,  the  omission  may  be  sup- 
plied by  the  affidavit  being  amended,  and  vote  allowed. 

The  estates  of  Robert  Steele  Lang,  manufacturer,  70 
Union  Street,  Glasgow,  as  an  individual  and  as  sole  partner, 
carrying  on  business  in  Glasgo^r  under  the  names  or  firms 
of  R  S.  Lang  &  Company  and  the  Union  Manufacturing 
Company,  were  sequestrated  on  22nd  September,  1891.  The 
meeting  for  election  of  trustee  was  held  on  29th  September, 
at  which  David  Strathie,  chartered  accountant,  Glasgow, 
was  nominated  for  the  oflSce,  as  also  were  John  S.  Gavin, 
accountant,  Glasgow,  and  Robert  Hodge,  accountant,  Glas- 
gow, in  opposition.  Notes  of  objections  were  lodged  for  the 
various  competitors,  and  after  hearing  parties,  the  Sheriff- 
Substitute  (Erskine  Murray)  pronounced  the  following 
interlocutor : — 

Glasgow,  21st  October^  1891. — The  Sheriff-Substitute  having    Oct.  21.  isn. 
heard  parties*  procurators  and   advised  the  case,  sustains  the  ®**^J^^;"" 
personal  objection  of  the  competitor  Strathie  to  the  competitor 
Gavin :  Sustains  the  objections  of  the  competitor  Strathie  to  votes 
on  behalf  of  the  competitor  Hodge  to  the  extent  of  J&886  7s.  ^d.,      j 
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LASAEvamAB.  reducing  the  votes  for  Hodge  to  £791  198. ;  sustains  the  objection 
Langs       for  the  claimant  Hodge  to  votes  for  the  claimant  Strathie  to  the 

SequMtntion.  ^ 

OctiTiaDi     ^^^^^  o^  £383   IBs.   4d.,   but  otherwise  repels  said  objections, 

sheriffiEMimi  which  leaves  to  the  claimant   Strathie   votes  to  the  extent  of 

MuREAT.      £1028  19s.  8d. :    Therefore  declares  the  said  David  Strathie  to 

have  been  duly  elected  trustee  on  the  sequestrated  estates  of  the 

said  Robert  Steele  Lang,  in  terms  of  the  statute:   Finds  Gavin 

and  Hodge  liable  in  £1  10s.  of  expenses,  for  which  decerns. 

A.  Erskinb  Murray. 
JiTote. — The  competitor  Gavin  is  admittedly  an  employ^  of 
Mr.  Oliver,  trustee  in  former  proceedings,  who  is  bound  to  accoimt, 
and  as  such  would  be  disqualified.  The  partner  of  a  disqualified 
person  is  not  necessarily  disqualified ;  but  his  servant  is  in  a  less 
independent  position,  and  the  disqualification  of  the  master  causes 
the  disqualification  of  the  servant.  Mr.  Hodge,  the  alternative 
candidate  to  Mr.  Gavin,  has  therefore  to  be  fallen  back  upon. 

As  regards  the  votes  in  favour  of  Hodge,  that  of  Oliver  for 
£435  19s.  is  foimded  on  an  I  0  U  granted  by  the  bankrupt  to 
his  brother,  a  conjunct  and  confident  person ;  that  for  Gavin,  as 
mandatary  for  Forrest  <fe  Co.,  for  £137  15s.  8d.  is  bad,  as  there 
is  no  mandate  whatever  in  his  favour ;  that  of  the  Huddersfield 
Bank  for  £122  14s.  2d.  is  bad,  as  unvouched.  It  is  not  suffi- 
cient for  a  claimant  holding  vouchers  to  produce  them  before 
the  Sheriff,  as  was  proposed  here ;  he  should,  under  the  statute, 
have  produced  them,  at  the  latest,  at  the  meeting.  The  vote 
of  Arthur  &  Co.  for  £44  13s.  6d.  is  bad,  the  voucher  pro- 
duced being  ex  facie  a  liability  of  the  claimant  to  the  bankrupt ; 
the  vote  of  R.  Steele,  the  father-in-law  of  the  bankrupt^  is  bad 
to  the  extent,  at  least,  of  £144  4s.  lOd.  On  the  other  hand, 
the  vote  of  J.  Field  &  Co.  in  favour  of  Strathie  for  £17  198. 
falls  to  be  rejected  as  not  properly  stated  and  unvouched ; 
that  of  R.  S.  Dickson  is  objected  to  for  want  of  designation, 
but  that  is  supplied  by  the  vouchers  produced  alopg  with  it, 
and  is  an  amendable  matter;  the  vote  of  R  Hamilton  is 
objected  to  in  respect  of  the  mandate,  but  ex  facte  everything 
appears  regular  and  correct,  and  under  the  precedent  the  vote 
cannot  be  successfully  challenged.  The  vote  of  Eli  and  William 
Simpson,  to  the  extent  of  £604  3s.  6d.,  is  founded  on  the  composi- 
tion contract  in  a  former  sequestration,  calculating  the  sum  due  at 
the  rate  of  the  dividend  of  5s.  fid.  on  the  amount  stated  in  the 
state  of  affairs,  and  allowing  for  £237  paid  to  account ;  but  the 
correspondence  produced  by  both  sides  shows  that  composition  bills 
were  granted  and  accepted  for  a  less  sum  than  the  £604,  on  the 
footing  that  the  bankrupt  would,  after  the  other  creditors  were 
paid  out,  pay  the  claimants  the  balance.  The  composition  bills, 
therefore,  would  have  been  the  true  vouchers.  One  has  been 
paid  already,  forming  the  admitted  deduction ;  one  is,  and  was  at 
the  date  of  the  meeting,  in  the  hands  of  the  clerk  of  C9urt  in 
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another  sequestration,  and  could  not  therefore  be  produced.     But  LASAaMHiu. 
the  claimant  could  have  referred  to  the  fact  in  his  affidavit,  which   „    i^«. 

Boquettntioii. 

would  have  excused  him  from  producing  it,  but  his  not  doing  so    oct  sTwl 
is  an  amendable  matter.     He  is  entitled,  therefore,  to  get  credit  sheHifiiaKwi 
for  his  claim,  as  vouched,  to  the  extent  of  £237  odds,  though      mubrat. 
otherwise  his  claim  must  be  rejected  as  insufficiently  vouched. 
The  objection,  therefore,  falls  to  be  sustained  to  the  extent  of 
£366  8s.  4d.,  which,  with  the  £17  10s.,  makes  £383  18s.  4d.  of 
objections   to   Strathie's  claims   sustained,   quoad  vltra  Hodge's 
objections  repelled;  but  this  leaves  Strathie  with  a  majority  of 
votes.  A.  E.  M. 

For  party  Strathie— Mr.  John  Jubb,  Glasgow. 

For  party  Gavin— Mr.  R.  M.  Dunlop,  Glasgow. 


David  Strathie,  Appellant;  John  S.  Gavin,  Respondent 

Bankruptcy — Sequestration — Motion  for  removal  of  trustee^      ^^'  ^' 
Notice   of   meeting— Bankruptcy  Act,    1856,    19   d&   20  i'*"^™"'"- 
Vict.  c.  91,  sees.  74,  98,  and  99.— Held  that  a  meeting  of  8t~^'^i«  *  Q»^n- 
creditors  called  by  a  commissioner  on  a  bankrupt  estate 
for  the  purpose  of  removing  the  trustee  under  section  74 
of  the  Bankruptcy  (Scotland)  Act,  1856,  must  be  specially 
intimated  to  the  trustee  at  least  not  later  than  the  date 
of  the  advertisement  calling  the  meetiog.     Resolution  of 
creditors  for  the  removal  of  trustee  recalled,  with  costs. 

The  estates  of  Robert  Steele  Lang,  manufacturer,  70 
Union  Street,  Glasgow,  as  an  individual  and  as  sole  partner, 
carrying  on  business  in  Glasgow  under  the  names  or  firms 
of  R.  S.  Lang  &  Co.,  James  Provan  &  Co.,  and  the  Union 
Manufacturing  Co.,  were  sequestrated  on  22nd  September, 
1891.  At  the  fii-st  meeting  of  creditors,  Mr.  David  Strathie, 
chartered  accountant,  Glasgow,  was,  after  a  competition 
with  Mr.  Gavin  and  Mr.  Hodge,  accountants,  Glasgow, 
elected  trustee,  and  three  creditors  were  at  the  same  time 
elected  commissioners.  The  election  was  duly  confirmed 
by  the  Sheriff  on  22nd  October.  The  Bankruptcy  Act, 
1856,  section  74,  provides,  "A  majority  in  number  and 
"  value  of  the  creditors  present  at  any  meeting  duly  called 
"for  the  purpose  may  remove  the  trustee  or  accept  of 
"his  resignation."  Section  98  provides,  "The  trustee,  or 
"  any  commissioner  with  notice  to  the  trustee,  may  at  any 
"  time  call  a  meeting  of  the  creditors."  .  .  .  Section  99 
provides,  "  Notice  of  the  day,  hour,  place,  and  purpose  of 
"all  meetings  of  creditors  under  this  Act  shall  be  adver- 
"  tised  in  the  Gazette  seven  days  at  least  before  the  day  of 
"the  meeting."  In  the  Gazette  of  27th  October  appeared 
a  notice  signed  by  Edward  Cruickshank,  commissioner, 
and   dated   26th   October,   calling  a   general   meeting  of 
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hkwAmmvL  creditors  to  be  held  on  Wednesday,  4th  November,  at  2 
8t»ui!ej»^Qayin.pija.^  within  the  Faculty  Hall,  St.  George's  Place,  Glasgow, 
to,  if  so  resolved,  remove  the  trustee,  David  Strathie,  from 
oflSce,  and  also  to  remove  from  oflSce  James  Laird  and 
William  Halliday,  two  of  the  commissioners.  The  notice  to 
the  trustee  was  dated  27th  October,  and  was  posted  of 
that  date  in  a  registered  letter.  The  meeting  of  creditors 
was  accordingly  held  on  the  4th  November,  when  votes 
to  the  apparent  amount  of  £2438  6s.  OJd.  were  given 
for  the  motion  for  removal  of  trustee  and  two  com- 
missioners, and  £1618  8s.  for  the  amendment,  leaving  an 
apparent  surplus  of  £919  17s.  OJd.  in  favour  of  the  resolution. 
The  preses  accordingly  declared  the  motion  carried  in  terms 
of  the  provisions  of  the  statute,  and  the  proceedings 
were  reported  to  the  Sheriff.  A  note  of  appeal  was  lodged 
for  Mr.  Strathie,  as  trustee,  against  the  resolution  of 
creditors  that  he  and  the  two  commissioners  be  removed 
from  oflSce,  and  craving  that  it  be  recalled.  Objections  were 
stated  viva  voce  by  both  sides,  and  the  Sheriff-Substitute 
(Erskine  Murray)  pronounced  the  following  interlo- 
cutor : — 
Dec^i«i.  Glasgow,  9th  December,  1891.— The  Sheriff-Substitute  having 

^***muSay' '"  heard  the  appellant's  agent  and  Mr.  R.  M.  Dunlop,  agent  for  the 
respondent  Gavin,  and  having  advised  tKe  case,  for  the  reasons 
assigned  in  the  annexed  note,  recalls  the  resolution  complained 
of :  Finds  the  appellant  entitled  to  expenses  against  the  appearing 
respondent  John  S.  Gavin,  accountant,  Glasgow,  modifies  the  same 
to  £1  Is.,  for  which  decerns.  A.  Erskine  Mubrat. 

Ifote. — The  Bankruptcy  Act,  1856,  provides  that  a  majority 
of  creditors  present  at  any  meeting  duly  called  for  the  piupose 
may  remove  a  trustee.  Section  98  provides  that  "any  com- 
"missioner,  tinth  notice  to  the  trustee,  may  at  any  time  call  a 
"meeting  of  the  creditors."  In  the  present  case  one  of  the 
commissioners  sent  to  the  Gazette  a  notice  dated  26th  October,  to 
be  published  in  the  Gazette  of  27th  October,  calling  a  meeting  for 
4th  November.  The  Gazette  was  published  on  the  27th  between 
6  and  7  p.m.  On  the  afternoon  of  the  27th,  the  same  conmiissioner 
sent  by  registered  letter  a  notice  to  the  trustee,  addressed  to  his 
place  of  business;  it  was  not  delivered  till  10  a.m.  on  the  28th,  as, 
being  registered,  it  could  not  be  delivered  after  business  hours  on 
the  27th,  the  trustee's  office  being  then  shut.  In  these  circum- 
stances the  Sheriff-Substitute  must  hold  that  notice  to  the  trustee 
was  not  given  till  the  28th ;  but  as  the  advertisement  in  the  Gazette 
was  published  on  the  evening  of  the  27th,  it  must  also  be  held 
that  the  intimation  to  the  trustee  did  not  precede,  nor  was  even 
simultaneous  with,  but  was  subsequent  to,  the  date  of  the  calling 
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of  the  meeting,  even  if  that  date  be  taken  to  be  the  date  of  the  lahaakshiu. 
publication  of  the  Gazette.     Still  more  so  would  this  be  the  case  strathie  v  Oavin. 
were  the  date  of  the  calling  of  the  meeting  held  to  be  the  date     Dec_Mwi. 
annexed  to  the  notice   in  the    Gazette,  being  that  of  the  day  ®*^®MuMifT."' 
previous,  the  26th  October. 

In  these  circumstances  the  Sheriff-Substitute  cannot  hold  that 
the  provision  of  section  98  that  a  commissioner,  with  notice  to 
the  tmsteey  may  at  any  time  call  a  meeting  of  creditors  has  been 
complied  with.  That  provision  seems  necessarily  to  imply  that 
the  notice  must  be,  if  not  precedent  to,  at  the  very  least  simul- 
taneous with,  the  calling  of  the  meeting;  indeed,  the  former  of 
the  two  interpretations  seems  the  more  reasonable.  But  certainly 
it  cannot  be  said  that  a  commissioner  is  within  his  statutory 
power  if  he  calls  a  meeting,  not  only  without  having  given  pre- 
vious notice,  but  without  even  giving  simultaneous  notice,  to  the 
trustee.  He  is  clearly  not,  at  the  time  when  he  calls  the  meeting, 
calling  it  with  notice  to  the  trustee. 

The  above  views  are  strongly  confirmed  by  the  judgment  of 
the  Second  Division  on  11th  March,  1884,  adhering  to  a  judgment 
of  Lord  Kinnear  in  the  case  of  M^Fadyen,  TocUTb  Trustee,  v 
Campbell,  21  S.L.R.  479.  In  that  case  two  of  the  judges  held 
that  the  notice  to  the  trustee  must  precede  the  calling  of  the 
meeting,  while  the  Lord  Justice-Clerk  and  the  Lord  Ordinary 
considered  that  simultaneous  notice  might  do.  A.  E.  M. 

For  appellant — Mr.  John  Jubb,  Glasgow. 

For  respondent— Mr.  R.  M.  I>unlop,  Glasgow. 


Alex.  Campbell  &  Co.,  Pv/rmera;  The  Caledonian        No.  3. 
Railway  Co.,  Defenders.  lahakksbirb. 

Carrier— Thrcyugh   carriage  of  goods   over  lines  of  different  ^^^^^^ 
railway  companies. — By  the  law  of  Scotland,  the  owner       wayCo. 
of  goods  damaged  or  lost  under  a  through  contract  for 
conveyance  by  different  carriers  may  sue  the  company 
ultimately  liable,  although  not  the  original  receiver  of 
the  goods. 

This  was  an  action  by  a  firm  of  fruit  merchants  in 
Glasgow  against  the  Caledonian  Railway  Company  to 
ordain  them  to  deliver  116  cases  of  pears  said  to  have  been 
consigned  by  Madame  Veuve  Aubry,  Nantes,  to  the  pursuers, 
and  to  have  been  conveyed  by  the  defenders  to  Glasgow  on 
or  about  20th  August,  1890,  or,  failing  their  doing  so,  to 
pay  the  sum  of  £39  8s.  as  the  value  of  the  pears.  The 
defenders  admitted  that  the  pears  had  been  received  in 
Glasgow,  but  they  had  been  delivered  to  another  fruit 
merchant  of  the  name  of  Campbell,  and,  when  sold,  they 
had  realised  a  price  of  only  £12  lis.  6d.  They  pleaded  (1) 
that  there  had  been  no  contract  between  them  and  the 
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lahambhim.  pursuers,  the  pears  having  been  received  by  them  from  the 
^^V^JgJji?  London  &  North- Western  Railway  Company  at  Carlisle, 
^^1^'      consigned  to  "Campbell,  Glasgow,"  and  that  the  contract  of 
carriage  had  really  been  entered  into  between  Madame 
Aubry  and  the  Western  of  France  Railway  Company  at 
Nantes;  and  (2)  that  the  pursuers  had  no  title  to  sue,  the 
peiurs  not  having  been  their  property,  but  having  been  only 
sent  to  them  for  sale  on  commission.     The  SheriflF-Substitute 
Feb.  n^iMi.    (Guthrie),  of  this  date,  repelled  both  these  pleas  so  far  as 
^^''*^^"""- preliminary,   and   allowed   a  proof   before   answer.      The 
defenders  appealed  to  the  Sheriff  (Berry),  but  before  the 
appeal  was  disposed  of  the  case  was  settled  out  of  Court 
The  note  appended    to  the  interlocutor  of   the   Sheriff- 
Substitute  was  as  follows: — 

The  defenders'  preliminary  pleas  raise  a  question  which  has 
not  been  expressly  decided  by  the  superior  Courts  of  Scotland, 
and  which  has  so  often  been  raised  in  the  local  Courts  as  to  afford 
a  strong  illustration  of  the  public  inconvenience  of  maintaining, 
for  the  supposed  benefit  of  a  small  caste  of  lawyers,  a  number  of 
petty  appellate  judges  as  a  barrier  between  the  primary  Courts 
and  the  authoritative  judgments  of  the  Court  of  Session.  It  is 
more  than  probable  that,  if  the  appeal  to  the  principal  Sheriff  had 
not  existed,  a  judgment  of  the  Supreme  Court  obtained  twenty 
years  ago  would  have  prevented  numerous  arguments  and  some 
conflicting  decisions  upon  the  point  now  before  me. 

I  have  considered,  not  for  the  first  or  second  time,  the  argument 
maintained  by  Mr.  Brock  for  the  railway  company,  and  I  am  of 
opinion  that  the  point  was  well  decided  in  an  elaborate  judgment 
of  Sheriff  Strathem  in  the  Small  Debt  Court  of  Lanarkshire  as 
long  ago  as  1860  {Cormack  v  Edinburgh  &  Glasgow  Railway  Co.y 
Select  Sh.C.  Cases  127).  It  was  there  held  that,  when  goods  are 
entrusted  to  a  carrier  on  a  through  contract  for  conveyance  to  a 
place  beyond  the  termination  of  his  journey  and  are  injured  or 
delayed  by  the  fault  of  a  second  carrier  who  receives  them  from 
the  first  for  further  conveyance,  the  owner  of  the  goods  may  elect 
to  sue  the  latter  for  damages  instead  of  the  first  carrier  with 
whom  the  original  contract  was  made.  That  judgment  was 
followed  in  the  same  year  by  Sheriffs  Strathem  and  Alison  in  the 
Ordinary  Court  of  Lanarkshire  (Buchanan  v  Edinburgh  <t  Glasgow 
Railway  Co.,  ih,  138);  and  in  several  Sheriff  Court  cases  reported 
in  the  following  pages  of  the  same  volume,  the  same  result  was 
reached,  the  judge  in  one  of  these  cases  being  Lord  Eraser,  then 
(in  1876)  Sheriff  of  Renfrewshire,  and  in  the  others  Sheriffs 
Guthrie  Smith  and  Dove  Wilson.  I  am  inclined  to  think  that 
these  cases  ought  to  have,  and  practically  have,  settled  the  practice 
of  the  local  Courts  in  regard  to  this  point,  and  that  they  truly 
declare  what  is  the  law  of  Scotland. 
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The  contrary  view,  namely,  that  the  owner  of  goods  has  no  Iiiaabsbhiab. 
remedy  except  against  the  original  carrier,  with  whom,  by  delivery  ^J|i^L*  &,? 
of  the  goods  or  more  explicitly  by  agreement,  he  made  a  contract       wajco. 
of  carriage,  is  supported  by  what  was,  and  I  assume  still  is,  the    ^'>^-^[*y»^- 
law  of  England,  as  fixed  by  Collins  v  Bristol  <fc  JExeter  Railway  sheriff  gutmi.. 
Co.,  29  L.J.  Ex.  165  ;  7  H.L.  Ca.  194,  and  other  cases.     In  the 
language  of  English  lawyers,  the  owner  of  goods  cannot  sue  the 
second  carrier  because  there  is  no  "  privity  of  contract "  between 
them.     I  do  not  know  whether  that  phrase  means  any  more  than 
this,  that  he  has  made  a  contract  with  the  first  carrier  but  none 
with  the  second  or  third,  who  are  merely  agents  of  the  first  carrier. 
The  argument  is  that,  as  the  liability  arises  out  of  the  contract, 
it  cannot  be  enforced  against  one  who  is  no  party  to  the  contract. 

I  do  not  think  it  needful  to  examine  and  answer  this  proposition 
in  detail.  I  am  satisfied  with  the  exhaustive  judgment  of  Sheriff 
Strathem,  which,  with  the  others  referred  to,  should  have  closed 
the  question ;  and  I  would  add  nothing  to  what  has  been  better 
said  before,  but  for  the  contrary  decisions  of  Sheriffs  Clark  and  Lees 
in  Woods  \  G.  <k  J.  Bums,  1877,  Select  Sh.C.  Cases,  150.  I  have 
the  greatest  respect  for  these  learned  Sheriffs,  but  I  think  that 
they  have  not  rightly  appreciated  tHe  reasons,  both  of  expediency 
and  principle,  on  which  the  earlier  judgments,  repudiated  by  them, 
are  founded,  and  that  they  have  been  unduly  impressed  by  the 
English  cases  referred  to,  which  have  not  been,  as  I  think,  entirely 
satisfactory  to  English  lawyers. 

As  I  have  said,  I  do  not  repeat  the  reasoning  of  my  predecessors 
to  whom  I  have  referred.  It  is  enough  to  say  that  they  have 
generally  put  their  judgments  upon  the  ground  that  the  second 
carrier  in  the  case  put  is  responsible  both  ex  contractu  and  qua^i 
ex  delicto.  We  find  this  view  put  generally  in  the  Roman  jurists, 
for  Ulpian  says  (D.  loc.  conduct.  19,  13  pr.),  ^^  Si  carucarius  dum 
"  ceteros  transire  contendit  cisium  evertity  et  servum  quassavit  vel 
**  occidit  f  Puto  ex  locato  esse  in  eum  actionem ;  teniperare  enim 
"  dehuit ;  sed  et  utilis  Aquilia  ei  dabitur"  (See  also  Dig.  obi.  et 
act.  44.7.5  sec.  6).  So,  in  our  own  law,  such  action  for  reparation 
has  been  ascribed  to  fault  as  well  as  to  contract  (Bell's  Prin. 
232);  and  in  England  numerous  cases  have  lately  occurred  in 
which  the  rule  now  under  consideration  has  been  practically 
negatived  so  far  as  it  has  been  attempted  to  apply  it  to  passengers 
and  their  luggage.  The  leading  case  is  Foulkes  v  Metropolitan 
District  EaUway  Co,,  5  C.P.D.  17;  49  L.J.  C.P.  61.  There 
it  was  distinctly  laid  down  that  "  the  carrying  company,  so  far  as 
"  concerns  its  own  line  and  its  own  acts  and  omissions,  is  under 
''  the  same  obligations  in  reference  to  the  security  of  the  passenger 
"  as  it  would  have  been  if  it  had  directly  contracted  with  him." 
Thesiger,  L.J.,  appears  to  rest  this  liability  on  the  fact  that  the 
carrying  company  directly  or  indirectly  derives  a  benefit  from  its 
carriage  of  the  passenger ;  Lord  Justice  Bramwell  on  the  circiun- 
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LAVknEEttm  stances  of  the  case  before  him,  which  in  his  view  amounted  to  a 

^JJ^^j^*gJiif  tort ;  Lord  Justice  Baggallay  on  the  mere  invitation  and  reception 

wajoo.       ^f  ^y^Q  passenger  (apart  from  any  share  they  might  have  in  the 

Feb.  n^iwu    pj^^^  pg^j^  ^^^  ^^^  ticket),  which  implied  an  obligation  to  carry  him 

BhertffGucBBiai  ^f^^y  ^  j^jg  journey's  end.     A  similar  result  was  reached  in  a 

question  as  to  the  carriage  of  a  cow,  in  which  it  was  held  that  the 

Great  Northern  Railway  Company,  the  original  receivers  of  the  cow, 

became,  by  virtue  of  their  standing  agreement  with  the  defending 

company,  the  agents  of  the  latter  to  make  the  contract  for  the 

carriage  of  the  cow  with  the  plaintiff.     (GUI  v  Manchester^  Sheffield^ 

dk  Lincoln  RaUway   Co,,    8  L.R.   Q.B.    186,   42   L.J.    Q.B.  89. 

And  see  other  cases  cited  in  Bell's  Prin.  sec.  170,  note  c,  and 

discussed    by   Pollock   on  Torts,    439    seq. ;   Bigelow  on  Torts, 

335.) 

If  the  doctrine  of  privity  of  contract,  applied  in  the  English 
authorities  first  mentioned  to  the  carriage  of  goods  by  successive 
railway  companies,  is  founded  on  general  principles,  it  may  be 
difficult  to  reconcile  it  with  these  decisions,  which,  however,  cannot 
overrule  a  judgment  of  the  House  of  Lords.  I  take  it^  however, 
that  the  earlier  cases  may  be  founded,  on  technicalities  of  English 
pleading,  and  in  any  view  need  not  affect  the  determination  of  this 
case  in  Scotland.  I  refer  to  these  later  cases,  however,  in  order  to 
show  that  principles  are  recognised,  even  in  England,  which  suffice 
to  support  the  pursuers'  title  to  sue  the  defenders  in  the  present 
case,  apart,  of  course,  from  any  special  stipulation  that  may  be 
made  to  affect  the  pursuers  in  the  sequel  of  the  cause,  and  to 
which  no  reference  has  been  made  in  the  present  argument. 

I  think  upon  the  whole  question  that  a  satisfactory  ground  of 
judgment,  so  far  as  regards  this  preliminary  question,  which  is 
really  one  of  title  to  sue,  is  given  by  the  judgment  of  the  Court  in 
GUVb  case  above  quoted  and  approved  by  at  least  one  of  the  Lords 
Justices  in  F&ulkes  v  Metropolitan  Railway  Co.  The  defenders 
are  common  carriers  who  have  received  the  goods  of  the  pursuers 
from  another  carrier,  and  he,  prima  fcucie,  and  apart  from,  and 
reserving  in  the  meantime  the  effect  of,  any  special  agreement,  is 
*  to  be  taken  as  the  pursuers'  agent,  to  make  a  contract  of  carriage 
with  the  defenders  from  the  end  of  their  own  line  to  the  addressee 
or  consignee  in  Glasgow.  The  course  of  business  in  such  cases  of 
through  carriage  is  matter  of  general  knowledge;  and  I  cannot 
express  the  principle  on  which  the  pursuers'  title  seems  to  depend 
better  than  it  is  stated  by  Lord  M'Laren  in  his  edition  of  Bell's 
Comm.  i.  494,  note,  where,  after  setting  forth  the  liability  incurred 
by  the  first  receiver  of  goods  imder  a  through  contract  unqualified, 
he  goes  on  to  say,  "But  if  the  aggrieved  party  knows  what 
"  company  is  ultimately  responsible,  it  will  generally  be  more  for 
"  his  interest  to  bring  his  action  directly  against  that  company. 
" .  .  .  In  an  action  of  this  description  the  puFBuer  must  aver 
"an  employment  of  the  company  in  default  on  a  contract  of 
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"  carriage  through  the  agency  of  the  first  company  acting  at  his  laharhhim. 

"  reoUGHt  "  Campbell  ft  Co.  v 

In  this  interlocutor  I  proceed  on  the  footing  that  such  an       w»yCo. 
averment  is  made.      Tt  may  be  read  out  of  the   pleadings   as    '•b.£^i89i. 
explained  at  the  bar,  but  the  pursuer  may  be  allowed  to  amend  ^^^<^^^^^ 
his  pleadings  so  as  to  make  the  point  explicit. 

For  pursuers— Mr.  John  Jubb,  Glasgow. 

For  defenders— Mr.  Bbogk,  Glasgow. 


SHERIFF  COURT   OF   MIDLOTHIAN.  No.  4. 

Clydesdale  Banking  Co.,  Pursuers;  Ross,  Arrestee,       midlothiah. 
McNeill,  Common  Debtor.  aSliSoi^ 

M'NeiU. 

Debts  Recovery  Act — Furthcoming — Competency. — Held  that  — 
the  oompetency^f  an  action  of  furthcoming  in  the  Debts 
Recovery  Court  falls  to  be  determined  by  the  nature  of 
the  debt  for  which  decree  is  sought  against  the  arrestee, 
and  not  by  the  nature  of  the  debt  due  by  the  common 
debtor. 

The  circumstances  in  which  this  question  was  raised 
appear  from  the  interlocutors  of  the  Sheriffs  (Hamilton 
and  Blair),  which  were  as  follows : — 

Edinburgh,  ^th  November,  1891.— The  Sheriff-Substitute  not.j^issi. 
having  heard  parties'  procurators  and  having  considered  the  ^^•^°^'""**"- 
note  of  pleas,  in  respect  it  is  admitted  that  the  debt  sought  to  be 
recovered  under  the  present  action  was  founded  on  a  bill  to  which 
the  common  debtor  was  a  party,  finds  that  the  action,  not  being 
of  the  nature  set  forth  in  the  2nd  section  of  the  Act  30  &  31 
Vict.  c.  96,  is  incompetent  in  the  Debts  Recovery  Court :  There- 
fore dismisses  the  same,  and  decerns:  Finds  the  pursuers  liable 
to  the  conmion  debtor  in  10s.  6d.  of  modified  expenses,  and 
decerns  for  payment  accordingly.  Hubbrt  Hamilton. 

Note. — The  question  raised  by  the  first  plea  for  the  common 
debtor  is  by  no  means  free  from  difficulty.  It  turns  upon  the 
construction  to  be  put  upon  the  9th  section  of  the  Small  Debt 
Act  (1  Vict.  c.  41),  which  is  one  of  the  sections  incorporated  with 
the  Debts  Recovery  Act  (30  &  31  Vict.  c.  96),  read  in  connection 
with  the  first  proviso  contained  in  the  5th  section  of  the  latter  Act. 

After  fully  considering  these  enactments*  the  Sheriff-Substitute 
has  come  to  be  of  opinion  that,  where  a  furthcoming  is  brought  in 
the  Debts  Recovery  Court,  the  debt  upon  which  the  action  is 
founded  must  be  of  the  nature  set  forth  in  the  2nd  section  of 
the  Debts  Recovery  Act.     This  is  not  the  case  here.  H.  H. 

Edinburgh,  20th  November,  1891. — The  Sheriff  having  con-    nov.so.  i89l 
sidered  the  debate  on  the  pursuers'  appeal,  with  the  record  and    sheriffBiAiB. 
whole  process,  sustains  the  appeal,  recalls  the  interlocutor  com- 
plained of,  finds  that  the  debt  due  by  the  arrestees  to  the  common 
debtor  is  of  the  nature  of  salary  or  remuneration  for  services,  and 
falls  within  the  class  of  debts  specified  in  the  2nd  section  of  the! 
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Olydesdale 

Banking  Go.  v 

M'NellL 

Nov.lori891. 

Sheriff  Blair. 


MiDLOTHiAs.  Debts  Recovery  (Scotland)  Act,  1867;  therefore  finds  that  the 
action  has  been  competently  brought  in  the  Debts  Recovery  Court; 
to  this  extent  and  effect  repels  the  common  debtor's  pleas,  and 
with  this  finding  remits  to  the  Sheriff-Substitute  to  proceed  with 
the  cause;  reserv'es  all  questions  of  expenses,  and  decerns. 

Alexr.  Blair. 
Note. — The  question  raised  in  the  appeal  is  whether  the  com- 
petency of  an  action  of  furthcoming  in  the  Debts  Recovery  Court 
is  to  be  determined  by  the  nature  of  the  debt  due  by  the  common 
debtor  to  the  arrester,  and  already  constituted  by  decree  in  his 
favour,  or  of  the  debt  due  by  the  arrestee  to  the  common  debtor. 
The  Debts  Recovery  (Scotland)  Act,  1867,  section  5,  enacts 
that  the  9th  and  certain  other  sections  of  the  Small  Debt  Act, 
1837,  shall  be  incorporated  in  the  first-mentioned  Act,  subject  to 
the  proviso  that  the  sections  so  incorporated  shall  be  read  and 
construed  as  if  they  expressly  related  to  actions  of  the  nature  and 
value  set  forth  in  the  2nd  section  of  the  Debts  Recovery  Act. 
That  section  provides  that  actions  for  the  recovery  of  debts  of  the 
different  kinds  specified  in  the  section,  where  the  amount  sued  for 
exceeds  £12  and  does  not  exceed  £50,  may  be  brought  in  the 
Debts  Recovery  Court.  There  are  therefore  the  two  limitations 
arising  from  the  nature  and  amount  of  the  debt  sued  for,  and  it 
cannot  be  questioned  that  a  furthcoming  brought  in  the  Debts 
Recovery  Court  cannot  conclude  for  decree  for  a  larger  sum  than 
£50,  whatever  may  be  the  amount  of  the  debt  due  by  the  common 
debtor  to  the  ari'ester.  (See  proviso  at  the  end  of  section  9  of  the 
Small  Debt  Act,  1837.)  But  if  the  limitation  of  amount  must  be 
applied  to  the  sum  sought  to  be  recovered  from  the  arrestee,  it  is 
difficult  to  understand  why  the  other  limitation  resulting  from  the 
nature  of  the  claim  should  not  be  applied  to  the  same  debt. 
Again,  the  arrestee  is  entitled  to  plead  against  the  pimjuer  of  the 
action  of  furthcoming  every  plea  which  he  could  maintain  against 
his  creditor,  the  common  debtor.  If  the  common  debtor  were  to 
bring  an  action  in  the  Debts  Recovery  Court  against  his  debtor, 
the  arrestee,  to  recover  a  debt  not  falling  under  one  or  other  of 
the  classes  enumerated  in  the  2nd  section  of  the  Act,  the 
defender  in  the  action  could  successfully  maintain  that  the  action 
was  incompetent.  Could  he  not  maintain  this  plea  against  the 
pursuer  of  a  furthcoming  ?  If  not,  it  would  follow  that  the  pursuer 
in  an  action  of  furthcoming  could  obtain  decree  in  the  Debts 
Recovery  Court  for  a  debt  for  which  action  could  not  competently 
be  raised  in  that  Court  by  the  original  creditor.  To  avoid  this 
result  it  must  be  conceded  that  the  competency  of  the  action 
of  furthcoming  falls  to  be  determined  by  the  nature  of  the  debt  for 
which  decree  is  sought  against  the  arrestee,  and  not  by  the  nature 
of  the  debt  due  by  the  common  debtor.  In  short,  the  Sheriff 
thinks  that  section  9  of  the  Small  Debt  Act,  as  incorporated  in  the 
Debts  Recovery  Act  and  qualified  by  the  proviso  in  section  5  of 
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that  Act,  must  be  read  as  providing  that  any  person  entitled  to    midmthiah. 
pursue  an  action  of  furthcoming,  where  the  sum  or  demand  sought    ^^^^  ^ 
to  be  recovered  under  the  furthcoming  shall  exceed  the  value  of       M'Neiii. 
£12  sterling,  and  shall  not  exceed  the  value  of  £50  sterling  exclu-    Nov.^iaw. 
sive  of  expenses  and  fees  of  extract,  and  shall  be  for  house  maills, 
men's  ordinaries,  servants'  fees,  merchants'  accounts,  and  other  the 
like  debts,  shall  proceed  as  provided  by  the  section.     It  appears  to 
the  Sheriff  that  this  construction  gives  full  effect  to  the  proviso  of 
the  5th  section  of  the  Debts  Recovery  Act,  and  makes  the  limita- 
tions of  that  proviso  applicable  to  the  action  of  furthcoming  in  the 
same  way  as  to  other  actions  brought  under  the  Act.  A.  B. 

For  pursuers — Mr.  Duncan  MacLaren,  S.S.C.,  Edinburgh. 

For  arrestee— Mr.  J.  F.  Edwards,  Edinburgh. 


SHERIFF  COURT   OF   LANARKSHIRE,  No.  5. 

Charles  Gallagher,  Pvyrsuer;  The  Linlithgow  Oil    ^^^^^^^ 
Company  (Limited),  Defenders,  Linuth^woii 

Process — Master  and  Servant — Reparation — Production —  — 
Viewing  order, — A  workman  having  sustained  personal 
injuries  in  his  employers'  service  raised  an  action  for 
damages  against  them.  Prior  to  the  closing  of  the 
record  in  the  action,  he  moved  the  Court  for  an  order 
upon  the  defenders  to  produce  the  broken  link  of  a 
chain,  which  he  alleged  had  caused  the  accident,  for 
inspection  and  examination  by  skilled  witnesses  on  his 
behalf,  and  in  order  that  he  might  adjust  his  pleadings. 
Held  that  the  order  could  not  be  granted  in  hoc  statu. 

The  pursuer  was  in  the  employment  of  the  defenders  at 
their  Champfleurie  works  and  sustained  personal  injuries 
through  the  breaking  of  a  link  of  the  tail  chain  of  one  of 
the  hutches  attached  to  an  endless  chain  which  ran  down 
from  the  top  to  the  bottom  of  an  incline  which  was  used 
for  the  removal  of  spent  shale  from  the  retorts.  He  brought 
an  action  for  damages  against  the  defenders,  alleging,  inter 
alia,  that  the  break  was  occasioned  through  the  fault  of 
the  defenders  on  account  of  the  chain  not  having  been 
sufficiently  strong  and  being  defective,  and  not  having  been 
tested  and  subjected  to  periodical  examinations.  The 
defenders,  inter  alia,  pleaded  that  the  cause  of  the  breaking 
of  the  link  was  unknown  to  them,  that  the  chain  was 
believed  to  have  been  sufficient,  and  that  there  was  no 
defect,  and  that  in  any  event  if  there  was  a  defect,  such 
defect  was  latent  and  not  discoverable  by  any  ordinary  and 
reasonable  means.  Before  the  closing  of  the  record  the  pur- 
suer moved  the  Court  to  order  the  defenders  to  produce  the 
broken  link  in  question  in  the  process,  stating  that  he  was 
unable  to  adjust  his  pleadings  without  having  the  link 
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lakaubhidl  examined  by  skilled  vritnesses  on  his  behalf.    The  defenders 
L£utS£wou  opposed  the  motion  on  the  ground  that  the  application  was 
Company,      premature,  but  that  after  proof  had  been  allowed  or  the 
issues  for  a  jury  trial  had  been  approved  and  date  of  trial 
fixed  they  were  quite  willing  to  exhibit  the  link  in  ques- 
tion to  the  pursuer's  agent  and  his  skilled  witnesses  at  a 
reasonable  date  prior  to  the  trial.     The  defenders  referred 
to  Irvine  v   Diocan,  Limited,  6   Sh.C.    Rep.   192.      The 
Sheriff-Substitute  (Spens)  refused  to  grant  the  pursuer's 
motion  in  hoc  statu,  and  sent  the  case  to  the  adjustment 
roll  by  the  following  interlocutor  and  note ; — 
octoberM,i89i.        Glasgow,  22nd.  October,  1891.— Appoints  the  case  to  be  en- 
sheriffspiss.    rolled  on  the  adjustment  roll  of  Wednesday,  the  28th  inst.,  under 
reference  to  observations  in  note.  Walter  C.  Spens. 

^ote, — This  is  an  action  for  personal  injury.  In  the  ninth 
answer  the  defenders  state  that  a  certain  hutch  which  caused  the 
injury  to  pursuer  became  detached  by  the  breaking  of  a  link  of  a 
certain  coupling  of  a  tail  chain,  and  the  averment  is  made  that  if 
there  were  any  defects  in  the  coupling  chain,  which  is  denied, 
"  the  defenders  believe  and  aver  that  these  were  latent  and  not 
"  discoverable  by  any  ordinary  and  reasonable  means."  Pursuer's 
agent  asks  that  the  link  of  this  chain  so  referred  to  should  be 
produced  in  process  before  the  closing  of  the  record.  After  con- 
sultation with  one  of  my  brother  Sheriffs,  considering  the  point 
one  of  importance  iu  practice,  I  have  come  to  the  conclusion  that 
I  am  not  entitled  to  order  production  at  this  stage ;  but  I  may 
add  that,  if  the  case  goes  to  proof,  I  am  of  opinion  that  at  some 
period  anterior  to  the  date  of  proof  I  will  be  prepared  to  make  an 
order  for  inspection  of  the  link  in  question  by  skilled  witnesses 
sometime  before  the  date  of  the  proof.  W.  C.  S. 

For  pursuer— Mr.  Wm.  Gibson  (Messrs.  W.  B.  Faulds  k  Gibson), 

Glasgow. 
For  defenders — Mr.  W.  B.  Seand  (Messrs.  Burns,  Aiken,  &  Co.)> 
Glasgow. 


No.  6.         John  Sproul,  Pursvsr ;  James  M'Cusker  and  Others, 
LA».E«HiaiL  Defenders, 

M'cuaker,  *c.  Cessio — DebtoTs*  (Scotland)  Act, — Circumstances  in  which  he!d 

that  the  debtor  was  not  entitled  to  the  benefit  of  cessio 
bonorum. 

This  was  a  petition  by  John  Sproul,  joiner,  244 
Cumberland  Street,  Glasgow,  against  his  creditors,  James 
M'Cusker,  commission  merchant,  70  Abbotsford  Place, 
Glasgow,  and  others,  craving  that  he  should  be  found 
entitled  to  the  benefit  of  cessio  bonorum,  Primu  facie 
evidence  of  notour  bankruptcy  was  produced  with  the 
petition,  and  the  usual  first  deliverance   ordering  intima- 
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tion  to  the  creditors  and  advertisement  in  the  Edmbturgh  la«4uih»b. 
Gazette  was  pronounced  on  lOfch  July,  and  the  pursuer  m'SSw.V 
ordained  to  appear  for  public  examination  on  5th  August, 
1891,  before  Mr.  Sheriff  Bimie.  The  pursuer  lodged 
a  state  of  his  affairs,  and  appeared  for  examination  and 
was  examined  at  some  length  on  behalf  of  creditors  who 
appeared  opposing  the  application.  The  Sheriff-Substitute 
(Birnie)  heard  parties'  procurators  and  pronounced  the 
following  interlocutor: — 

Glasgow,    nth    September,    1891. — Having    considered    the    flgpt-  it,  mi. 
deposition   of  the  debtor,   decerns   the  debtor   John   Sproul  to  sh«rtffBiRRii. 
execute  a  disposition  omnium  bonorum  to  and  in  favour  of  Robert 
Dempster,  C.A.,  Hope  Street,  Glasgow,  who  is  hereby  appointed 
trustee  for  behoof  of  the  creditors  of  the  debtor. 

J.  B.  L.  Birnie. 

Ifote. — If  the  case  of  Hair  stem,  13  R.  207,  is  to  be  read  as 
meaning  that  cessio  is  incompetent  in  the  absence  of  substantial 
assets,  this  cessio  is  incompetent.  But  Lord  Shand  differed  in 
that  case,  and  as  I  read  the  succeeding  case  of  Reid,  17  R.  757, 
1890,  there  is  no  such  absolute  rule.  As  explained  by  Lord  Shand 
in  both  cases,  cessio  is  the  equivalent  of  sequestration  in  small 
estates,  and  is  the  commencement  of  discharge,  and  it  is  a  question 
of  circumstances  whether  it  ought  to  be  granted  or  not.  In  the 
decisions,  so  far  as  reported,  either  in  the  Supreme  or  the  SheriflF 
Courts,  the  verdict  has  generally  been  against  the  debtor,  but  in 
the  present  case  no  improper  conduct  is  averred.  The  opposing 
creditor  has  already  obtained  more  than  5s.  per  £,  and  he  is  the 
only  creditor  opposing.  It  seems  to  me  the  debtor  ought  to  be 
permitted  in  such  circumstances  to  commence  the  proceedings 
necessary  for  his  discharge.  When  he  applies  for  his  discharge  it 
will  then  be  open  to  consider  if  he  should  not  give  over  some 
portion  of  his  income  to  the  opposing  creditor.  In  some  instances 
debtors  have  been  ordained  to  do  so  as  a  condition  of  obtaining 
cessio  {Calderhead,  1890,  17  R.  1098,  and  Simpson,  1888,  16  R. 
131);  but  the  present  debtor  has  no  sure  income,  and  might  fail 
innocently  in  any  obligation  undertaken  by  hun.         J.  B.  L.  B. 

The  opposing  creditor,  James  M*Cusker,  marked  an 
appeal,  and  the  Sheriff  (Berry)  pronounced  the  following 
interlocutor  recalling  that  of  the  Sheriff-Substitute: — 

Glasgow,  2l8t  November,  ]891. — Having  heard  parties'  pro-    Nov.  ai.  i89i. 
curators  and  considered  the  case,  recalls  the  interlocutor  appealed  sheriff  bibbt. 
against,  dismisses  the  petition:  Finds  the  pursuer  liable  to  the 
defender,  James  M*Cusker,   in  the  sum  of  £2  2s.  of  expenses. 
Quoad  ultra  finds  no  other  expenses  due,  and  decerns. 

Robert  Berry. 

Note. — The  question  whether  a  petition  for  cessio  should  be 
granted  is  one  of  discretion  depending  ou  the  circumstances. 


tances.     I 
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lavaubhibb.  give  great  weight  to  the  opinion  of  the  Sheriflf-Substitute,  who,  in 
M'^er'&c  *^®  present  caae,  has  thought  that  the  circumstances  are  such  as 
Nov.lTisQL  ^  j^istify  the  grant ;  but  after  a  careful  consideration  of  the 
sheriffiJiBBT.  debtor's  deposition,  along  with  the  statement  of  affairs  he  has 
lodged,  I  have  come  reluctantly  to  the  conclusion  that  it  ought 
not  to  be  granted  in  hoe  statu.  The  debtor  is  a  working  joiner 
earning  weekly  wages,  which  he  states  at  present  at  34s.  per  week. 
His  liabilities  are  given  at  £56  7s.  3d.  and  his  assets  at  £Z  58. 
The  largest  creditor  is  Mr.  M^Cusker,  to  whom  £27  10s.  3d.  is 
due,  and  who  opposes  the  debtor's  application.  Besides  Mr. 
M*Cusker  there  are  only  four  creditors,  one  of  whom,  Mrs.  Gillies, 
the  debtor's  mother-in-law,  is  not,  as  he  says,  pressing  him,  and 
the  others,  including  his  landlord,  Mr.  Armour,  he  says  that  he 
means  to  pay  in  full.  It  would  thus  appear  that,  while  paying 
other  creditors  in  full,  he  proposes  to  make  no  provision  for  the 
debt  of  Mr.  M*Cusker,  his  principal  creditor.  "I  do  not>"  he  says, 
"  propose  to  make  any  arrangements  now,"  i.e.  for  Mr.  M*Cusker. 
From  the  existing  assets,  as  set  forth  in  the  debtor's  statement,  it 
is  plain  that  no  means  of  satisfying  any  of  the  debts  can  be  looked 
for.  Even  if  the  £3  5s.,  at  which  his  assets  are  estimated  by  the 
debtor,  were  realised  from  the  articles  of  household  furniture  and 
joiner's  tools  of  which  they  are  said  to  consist,  nothing,  after 
payment  of  the  trustee,  would  remain  for  the  creditors.  There 
are,  in  truth,  practically  no  assets  for  distribution.  In  refusing 
the  application  at  present,  it  is  not,  I  think,  necessary  to  say  that 
a  grant  of  cessio  is  incompetent  where  there  are  no  assets,  but  the 
fact  of  there  being  no  assets  leads  one  to  look  carefully  at  the 
position  of  the  debtor  before  granting  his  application.  Here  it  is 
not  favourable  to  the  application  that  the  debtor  avowedly 
contemplates  making  no  provision  towards  the  payment  of  one 
creditor  while  intending  to  pay  other  creditors  in  full.  It  would, 
in  my  opinion,  be  an  abuse  of  the  process  of  cessio  to  allow  a 
debtor  who  comes  forward  with  a  statement  that  he  has  in  effect 
no  assets  to  make  it  a  handle  for  defying  a  particular  creditor,  as 
the  debtor  here  proposes.  R  B. 

For  dehtor  and  pursuer— Mr.  Williamson  (Messrs.  Willumsok 

&  Carswell),  Glasgow. 
For  creditor  and  opposer— Mr.  Golquhoun  (Messrs.  J.  &  D.  T. 
Colquhoun),  Glasgow. 


MlUero  Miller. 


No.  7.  SHERIFF  COURT  OF  STIRLINGSHIRE. 

STiRLiiiaBHiM.  Mrs.  Margaret  Melville  or  Miller,  Pwrauer;  William 

Miller,  Defender. 
Husband  and  Wife — Interim  aliment — Jurisdiction  of  Sheriff 
Court — Mate  of  aliment — In  an  action  for  interim 
aliment  at  the  instance  of  a  wife  living  separate  from 
her  husband  and  averring  that  she  was  unable  to  live 
with  him  in  safety,  field  that  proof  was  unnecessaiyi 
and  interim  aliment  awarded  for  a  period  of  six  months^ 
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Parties   having  previously  agreed  upon  a  rate  of  stirlihgshim. 
aliment  under  a  mutual  agreement  which  was  revoked  MiUer  v  Miuer. 
by  the  husband  upon  record,  Iield  that  it  was  reasonable 
to  continue  the  rate  of  aliment  formerly  fixed,  there  being 
no  averment  of  any  change  in  the  circumstances  of  either 
party. 

The  following  interlocutor  was  pronounced  by  the 
Sheriff-Substitute  (Scott  Moncrieff): — 

Falkirk,  2Qth  October,  1891.— The  Sheriff-Substitute  having  octobwM. isoi. 
advised  the  cause,  finds  proof  unnecessary :  Finds  in  respect  mosouST 
that  the  sum  of  £6  of  arrears  s\ied  for  has  now  been  paid  by  the 
defender  to  the  pursuer,  it  is  unnecessary  to  pronounce  any  order 
relating  to  said  siun :  Finds  in  point  of  fact  that  the  parties  are 
presently  living  apart,  and  that  the  pursuer  avers  that  she  is 
unable  to  live  with  the  defender  in  safety  :  Finds  in  these  circum- 
stances in  point  of  law  that,  pending  the  settlement  of  the  matters 
in  dispute  between  the  parties  in  a  competent  court,  the  pursuer  is 
entitled  to  aliment  from  the  defender :  Finds  that  the  sum  formerly 
agreed  upon  between  them,  under  a  minute  of  agreement,  as  a 
suitable  rate  of  aliment  was  158.  a  week,  payable  monthly,  being 
the  sum  now  sued  for,  and  that  it  is  reasonable  that  said  rate 
should  now  be  continued :  Therefore  ordains  the  defender  to  pay 
to  the  piursuer  the  sum  of  15s.  per  week  monthly  in  advance  as 
from  the  21st  October,  1891,  and  that  for  a  period  of  six  months 
from  said  date :  Finds  the  said  defender  liable  to  the  pursuer  in 
expenses,  &c.,  and  decerns.  W.  G.  Scott  Moncrieff. 

Ifote, — This  is  a  melancholy  case.  Looking  to  the  averments 
made  against  each  other  upon  record,  it  seems  unlikely  that  the 
parties  can  be  brought  to  live  harmoniously  together.  But  it 
appears  tx)  me  that  anything  in  the  shape  of  a  proof  is  undesirable, 
and  in  this  case  unnecessary.  The  Supreme  Court  indicated  an 
opinion  unfavoiuuble  to  formal  evidence  being  led  in  such  actions 
(Dixon,  12  R.  1015),  and  we  have  here  in  the  proceedings  of  the 
parties  themselves,  as  disclosed  in  the  record,  quite  suflficient  light 
thrown  upon  the  circumstances  of  the  case.  They  have  lived 
together  and  the  experiment  has  failed,  and  they  have  been  forced 
to  separate.  If  the  question  to  be  determined  in  this  Court  were 
to  be  which  of  the  spouses  is  to  blame,  proof  might  be  necessary, 
but  the  Sheriff  is  not  to  trench  upon  matters  suitable  for  the 
Supreme  Court  (McDonald,  2  R.  705),  and  I  have  solely  to  decide 
whether  or  not  the  pursuer  as  a  wife  is  presently  in  the  position  of 
being  able  to  demand  aliment  from  the  defender  as  a  husband. 
In  Smith  v  Smith,  June  11,  1874,  the  Lord  President  said,  "  The 
"  case  here  is  that  the  parties  are  de  facto  separate,  and  apparently 
'*  a  proper  consistorial  action  must  be  resorted  to.  In  these  cir- 
"  cumstances  the  woman  may  fairly  say,  *  Whatever  is  to  be  the 
"  *  result  of  that  action,  I  nmst  be  supported  in  the  meantime.* '' 
These  words  seem  to  me  to  apply  exactly  to  this  case.  ^  ^  i 
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gtimywHUB.         Now,  as  to  the  rate  of  aliment,    it  appears  that  under  a 

Miller  t>Mmer.  mutual  agreement  158.  a  week  was  fixed  upon.     That  agreement 

October  88. 1891.  \^^  |jeen  revoked  by  the  defender.      If  it   had  not  been,  the 

*MolcBiw5f    pursuer  could  have  founded  upon  it  as  in  itself  a  good  ground  of 

action  (Hood,  9  Macph.  449).     But  although  it  may  no  longer 

found  a  ground  of  action,  I  think  I  am  entitled  to  look  to  it  for 

the  purpose  of  arriving  at  an  opinion  upon  the  rate  of  aliment ; 

and  seeing  that  there  is  no  averment  on  record  of  any  change  in 

the  circumstances  of  either  the  pursuer  or  defender,  it  seems  not 

unreasonable   to   fix   that   rate   at  the   sum   which   the  parties 

originally  agreed  upon  themselves.     I  have  limited  the  period  to 

six  months,  within  which  time  the  pursuer  must  either  bring  her 

action  in  the  Supreme  Court  or  show  good  cause  why  she  has  not 

done  so.  W.  G.  S.  M. 

The   defender   appealed   to   the   Sherift*  (Lees),   who 
adhered  as  follows: — 
Noy.M^iwi.  Edinburgh,  2itk  November,  1891.— The  Sheriff  having  con- 

sidered the  cause,  adheres  to  the  interlocutor  complained  of; 
dismisses  the  appeal,  and  decerns:  Finds  the  appellant  liable  in 
the  expenses  of  the  appeal,  and  remits  the  cause  to  the  Sheriff- 
Substitute.  J.  M.  LiSBS. 

Note, — I  agree  with  the  Sheriff-Substitute  in  the  grounds  of 
judgment.  In  any  question  of  permanent  aliment  the  defender 
may  raise  his  plea  of  revocation,  but  in  a  question  of  interim 
aliment  the  formal  contract  and  minute  supply  a  prima  facie 
case  that  alike  warrant  and  require  the  course  that  has  been 
taken  by  the  Sheriff-Substitute.  Nor  do  I  see  any  necessity  for 
investigating  into  the  worth  of  the  pursuer's  business.  No  doubt 
it  was  maturely  considered  by  the  parties  themselves  when  arrang- 
ing the  contract ;  but  when  the  matter  of  permanent  aliment  is 
dealt  with  the  matter  will  fall  to  be  reconsidered. 

In  the  circumstances  of  the  case  six  months  is  perhaps  a  fitting 
time,  though  longer  than  usual,  to  make  the  aliment  run ;  and  I 
am  not  disposed  to  interfere  with  the  discretion  of  the  Sheriff- 
Substitute,  either  on  that  point  or  on  the  question  of  expenses. 

J.  M,  L. 
For  pursuer — Mr.  Allan,  Falkirk. 
For  defender— Mr.  Wylib,  Falkirk. 


No.  8.  SHERIFF   COURT  OF   LANARKSHIRE. 

lahamshiu.  Duncan  Shaw,  Purmoer;  The  S.S."  Falls  of  Inversnaid" 

s.a^-'piu  Company  (Limited),  Defendera. 

^  Skip — Small  Debt  Act — Competency. — Held  that  a  claim  bj 

a  seaman  against  his  employers  for  £12  as  his  share 
of  a  sum  of  XI 000  recovered  by  them  for  services  alleged 
by  the  seaman  to  be  of  a  salvage  nature  was  incompetent 
in  the  Small  Debt  Court. 
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Skip^Merehant  Shipping  Act,  1854,  sees.   460  and  498*-         

Apportionment   of  salvage — Jurisdiction, — Held,  in  the        Biutwr 
same  circumstances,  that  proceedings  under  section  498   oOnVennaid" 
were  incompetent,  as  it  had  not  been  ascertained  in  terms         2L 
of  that  section  that  the  £1000  was  paid  for  salvage 
services,   and   that,   as   the  salvage  claimed    exceeded 
£200,  the  Court  had  no  jurisdiction. 

Duncan  Shaw  was  a  seaman  on  board  the  steamer  "  Falls 
"  of  Inversnaid  "  when,  in  calm  weather,  she  fell  in  with  the 
P.  and  0.  steamer  "  Siam,"  with  her  propeller  disconnected, 
and  towed  her  into  port.  The  companies  settled  the  claim 
for  this  service  for  the  sum  of  £1000.  The  pursuer  alleged 
that  this  sum  was  paid  for  salvage  services,  and  raised  an 
action  against  the  "  Falls  of  Inversnaid "  Company  in  the 
Glasgow  Small  Debt  Court  for  his  share,  which  he  restricted 
to  £12.  The  defenders  pleaded  that  all  parties  interested 
were  not  called,  in  respect  that  the  other  seamen  and  officers 
of  the  ship  were  not  parties,  and  that,  had  all  the  parties 
been  called,  the  sum  in  dispute  would  amount  to  £1000;  and 
further,  that  if  the  sum  received  by  them  was  for  salvage 
services,  the  action  involved  an  apportionment  of  salvage, 
which  could  only  be  done  under  the  provisions  of  the 
Merchant  Shipping  Act.  The  Sheriff-Substitute  (Guthrie), 
after  hearing  the  case,  issued  the  following  judgment: — 

This  Small  Debt  action  is  brought  by  a  seaman  who  was  on  M^y  ao.  uol 
board  the  s.8,  "Falls  of  Inversnaid"  in  December,  1889,  when  heriffGoTHBii, 
that  vessel  fell  in  with  the  P.  and  O.  steamer  "Siam"  in  a  disabled 
condition  in  the  Gulf  of  Aden,  and  towed  her  into  the  port  of  Aden, 
a  distance  of  180  miles.  It  is  admitted  that  the  owners  of  the 
**  Siam "  have  paid  to  the  owners  of  the  "  Falls  of  Inversnaid " 
£1000  for  the  services  so  rendered,  and  the  pursuer  sues  for  £20, 
restricted  to  £12,  as  his  share  of  this  sum,  which  he  avers  was 
paid  for  salvage.  The  defenders  say  that  the  action  is  incompetent 
in  the  Small  Debt  Court,  and  that  the  pursuer's  claim  involves  an 
apportionment  of  salvage  money,  which  can  be  effected  only  by  the 
proceedings  authorized  by  the  Merchant  Shipping  Act,  section  498, 
and  more  particularly  described  by  that  Act  in  section  531  and 
the  following  clauses.  It  is  particularly  argued  that  the  Sheriff's 
Small  Debt  Court  is  not  a  Court  having  Admiralty  jurisdiction. 
I  do  not  think  that  I  need  affirm  this  last  proposition.  But  it 
does  not  appear  that  the  Small  Debt  Court  is  a  competent  tribunal 
for  deciding  as  to  the  apportionment  of  a  sum  of  £1000  of  salvage, 
and  that  for  the  obvious  reasons  that  the  sum  far  exceeds  what  the 
Court  is  entitled  to  deal  with,  that  the  decision  of  a  single  claim, 
although  restricted  to  £12,  truly  affects  the  amount  of  the  share 
of  every  person  entitled  to  participate  in  the  salvage,  and  that  the 
procedure  of  the  Small  Debt  Court  affords  no  means  for  making 
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iiAHAKKBHiM.  all  such  persoiis  parties  to  the  litigation.     I  am  therefore  of  opinion, 

8.1!^' piiB     without  deciding  that  the  only  method  of  apportioning  an  ascer- 

**'^^(^****"  tained  sum  of  salvage  money  is  that  pointed  out  by  the  sections  of 

May  aoTisQi.    ^^^  Merchant  Shipping  Act  referred  to,  that  more  general  principles 

BberiiTGoTMii,  of  legal  procedure  forbid  the  present  action  in  the  Small  Debt 

Court. 

It  is  said,  however,  that  there  is  hardship  in  requiring  a  seaman 
to  institute  expensive  proceedings  for  the  distribution  of  this  large 
sum,  more  especially  when  he  is  to  be  met  with  the  objection  that 
there  was  no  salvage  at  all,  but  that  the  money  was  paid  for 
towage.  This  plea  of  hardship  cannot  avail  to  cause  any  Court  to 
set  at  defiance  plain  principles  of  general  justice  such  as  I  have 
indicated ;  and  therefore  if  there  be  a  real  dispute  as  to  apportion- 
ment, I  hold  that  the  action  cannot  go  on,  and  that  the  pursuer 
and  the  others  who  are  said  to  have  similar  claims  to  bring  forward 
must  be  left  to  find  another  remedy.  But  I  am  not  sure  that  this 
course  is  for  the  interest  of  any  of  the  parties.  If  the  parties,  t.e. 
all  the  parties  interested,  can  agree  as  to  a  sum  to  be  awarded  to 
the  seamen  claiming  in  the  event  of  the  money  being  held  as  the 
reward  of  salvage  services,  then  I  see  no  reason  why  the  question 
of  towage  or  salvage  should  not  be  decided  under  this  summons. 
The  parties  have  so  far  adjusted  a  minute  setting  forth  the  facts ; 
if  they  will  go  this  step  further,  which  I  admit  they  can  only 
safely  do  if  all  claimants  concur,  then  the  action  may  proceed. 
If  they  do  not  intimate  their  adoption  of  this  course  at  next  diet, 
or  ask  that  the  case  be  further  continued  to  give  them  time  to 
consider  about  it,  I  shall  dismiss  the  action. 

As  the  parties  did  not  agree  to  the  suggestion  of  the 
Sheriff-Substitute,  the  case  was  dismissed  with  expenses. 

The  pursuer  thereupon  presented  a  petition  to  the  Sheriff 
under,  inter  alia,  the  498th  section  of  the  Merchant  Shipping 
Act  to  apportion  the  £1000.  The  defenders  pleaded  that 
the  conditions,  (1)  that  the  sura  had  been  paid  for  salvage 
services,  and  (2)  that  the  amount  had  been  finally  ascertained, 
were  conditions  precedent  to  any  action  under  the  498th 
section ;  that  these  conditions  had  not  been  purified;  and 
that  the  Sheriff  Court  had  no  jurisdiction  to  decide  them 
under  the  460th  section,  as  the  amount  in  dispute  exceeded 
£200.  The  Sheriff-Substitute  sustained  the  defence  in  the 
following  interlocutor: — 
Jane  w.  1881.  GLASGOW,  2&th  June,  1891. — Having  heard  parties'  procurators. 

Sheriff  GuTHtii.  dismisses  the  petition,  and  decerns  :  Finds  no  expenses  due. 

W.  Guthrie. 

Note. — This  Court  appears  to  have  no  jurisdiction  to  decide 
disputes  as  to  salvage.  But  it  has  power  to  cause  any  sum  payable 
in  respect  of  salvage  services,  whatever  the  amount  may  be,  to  be 
apportioned  amongst  the  persons  entitled  thereto  in  such  maimer 
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as  it  thinks  just,  and  so  forth,  as  in  the  498th  section  of  the  lajaamhui. 
Merchant  Shipping  Act.     The  conditions  requisite  to  the  exercise     g  l^^^pJus 
of  this  jurisdiction  are  (1)  that  salvage  services  have  been  rendered,   ®'  ^^ooJ****** 
and  (2)  that  the  aggregate  amount  of  salvage  payable  has  been    junel8ri89i. 
finally  ascertained.     The  defenders,  the  owners  of  the  "  Falls  of  sherifrouTHaia. 
"  Inversnaid,"  have  received  the  sum  of  £1000  for  the  services 
rendered  by  their  steamer  to  the  P.  and  0.  steamer  **  Siam,"  but 
they  deny  that  these  were  salvage  services,  and  they  say  that  the 
arrangement  made  by  them  with  the  P.  and  0.  Company  for  pay- 
ment of  that  sum  in  full  of  all  claims  is  not  binding  on  the  crew 
of  the  "Falls  of  Inversnaid."      They  plead   that  this  question 
cannot  competently  be  decided  by  this  Court.     It  appears  to  me 
that  it  has  not  been  finally  ascertained  in  this  case  that  the  sum 
paid  in  question  here  has  been  paid  for  salvage  services.     There  is 
therefore  a  dispute  between  the  owners  of  a  ship  and  the  salvors 
as  to  the  amount  of  salvage  in  the  sense  of  the  460th  section  of  the 
Merchant  Shipping  Act;  and  the  amount  of  salvage  claimed  exceeds 
£200,  and  such  a  dispute  cannot  be  settled  by  this  Court.     It  may 
be  anomalous  and  unfortunate  that  the  pursuer  should  have  to 
resort  to  a  more  expensive  tribunal  before  he  can  have  it  deter- 
mined whether  or  not  he  is  entitled  to  a  very  small  proportion  of 
this  sum  of  £1000,  but  the  Act  of  Parliament  is  so  conceived.     At 
all  events,  I  do  not  see  how  it  is  possible  to  put  a  more  favourable 
construction  upon  it,  and   with   regret   I   have  to  dismiss   the 
petition.  W.  G. 

For  pursuer — Mr.  Alexander  D.  Youno,  Ir\ine. 

For  defenders — Mr.  John  Grove,  Jr.  (for  Messrs.  John  Steuart 
&  Gillies),  Glasgow. 


John  M'Naught,  Pwrsuer;  North  British  Railway        No.  9. 
Company,  Defenders.  lapaemhim. 

RailvKiy — Carrier    of  passengers — Strike — Rights  of  season    North  Britiah 
ticket  holders, — Held  that  a  railway  company  is  liable  — 

in  damages  for  personal  inconvenience  and  outlay  in- 
curred by  a  season  ticket  holder  in  consequence  of  a  strike. 

This  action  raised  a  similar  question  to  that  in  Cochrane 
V  North  British  Railway  Company,  7  Sh.  C.  Rep.  262, 
decided  by  Sheriff  Guthrie,  to  which  reference  is  made 
by  the  Sheriff-Substitute  (Mair)  in  the  following  inter- 
locutor : — 

Aibdrik,  ZOth  October,  1891.— Having  heard  parties'  pro-  ^^*i?L*»"' 
curators  and  considered  the  case,  finds  (1)  that  the  pursuer  was  a 
first-class  season  ticket  holder  on  the  North  British  Railway  for 
the  year  from  31st  May,  1890,  to  Slst  May,  1891,  which  entitled 
him  to  travel  between  Charing  Cross  railway  station,  Glasgow, 
and  Shettleston  railway  station ;  (2)  that  the  said  ticket  was 
issued  subject  to  the  conditions  in  the  company's  time-tables; 
(3)  that  when  said  ticket  was  issued  the  railway  compaiw  had     ■ 
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hkUAmmntmM,  in  force  a  time-table  whereby  they  represented  and  held  out  that 
North^tiah  ^^^^  would  run  trains,  and  impliedly  contracted  with  the  pursuer 
lufiwayoo.  during  the  year  ending  31st  May,  1891,  that  they  would  continue 
Oct  30. 189L  g^gj^  Qj.  nearly  similarly  timed  trains  every  week-day  for  the  public 
at  intervals  of  about  half-an-hoiir  from  and  to  the  said  stations ; 
(4)  that  the  railway  company,  every  month  subsequent  to  May, 
1890,  up  to  and  including  December,  1890,  and  January,  1891, 
issued  a  time-table  showing  the  trains  they  undertook  to  run 
between  said  stations;  (5)  that  according  to  the  time-table  for 
December,  1890,  and  January,  1891,  the  railway  company  adver- 
tised and  undertook  that  every  week-day  they  would  despatch  a 
train  from  Shettleston  at  8.28  a.m.  for  Queen  Street,  Glasgow,  and 
also  despatch  trains  from  Queen  Street  station  for  Shettleston  at 
12.43  p.m.  and  6.13  p.m.,  the  trains  last  above  referred  to  being 
suitable  for  the  pursuer's  convenience  and  business ;  (6)  that  on 
22nd  December,  1890,  and  for  some  time  thereafter,  the  defenders, 
in  consequence  of  a  strike  of  their  employ^,  failed  to  despatch 
trains  according  to  the  times  advertised  in  their  time-tables ;  and 
(7)  that  in  consequence  of  such  failure  or  irregularities  in  their 
despatching  of  trains  the  pursuer  was  obliged  to  resort  to  other 
means  of  conveyance  from  and  to  Shettleston  and  Glasgow,  and 
incurred  the  expense  and  disbursements  claimed  for  in  the  sum- 
mons during  the  period  embraced  in  the  claim  :  Finds  in  law  that 
the  defenders  are  responsible  to  the  pursuer  for  said  expense  and 
disbursements :  Therefore  decerns  against  the  defenders  for  the 
sum  of  £2  2s.  sued  for :  Finds  the  pursuer  entitled  to  expenses, 
&c.,  and  decerns.  Wm.  Ltjdovio  Mair. 

Note, — This  case,  which  was  brought  in  the  Small  Debt  Court, 
was,  on  the  motion  of  the  defenders'  agent,  remitted  to  the  ordi- 
nary roll.  The  question  in  the  case  is  whether  the  defenders  are 
liable  to  the  pursuer  for  the  expense  to  which  he  was  put  as  a 
season  ticket  holder  in  consequence  of  the  strike  of  the  railway 
employ^  in  December  and  January  last  and  of  the  irregularity  of 
their  trains  arising  therefrom.  Since  the  proof  was  led  Sheriff 
Guthrie  has  pronounced  a  written  judgment  in  a  similar  case,  and 
I  have  deferred  issuing  the  above  interlocutor  until  the  judgment 
was  reported  in  the  Sheriff  Court  Reports,  and  it  will  be  found  in 
the  current  volume.  I  have  read  and  carefully  considered  that 
judgment,  and  as  I  am  satisfied  that  it  applies  to  the  circum- 
stances of  the  present  case  I  unhesitatingly  adopt  it.  In  addition 
to  the  law  stated  by  Sheriff  Guthrie,  I  may  refer  to  the  opinion  of 
Lord  Blackburn  in  Taylor  v  Caldwell,  3  B.  and  S.  862.  He  says, 
"  There  seems  no  doubt  that  where  there  is  a  positive  contract  to 
"  do  a  thing  not  in  itself  unlawful,  the  contractor  must  perform  it 
"or  pay  damages  for  not  doing  it,  although  in  consequence  of 
"  unforeseen  accidents  the  performance  of  his  contract  has  become 
"  unexpectedly  burdensome  or  even  impossible."  Here  the  de- 
fenders' company,  in  selling  to  the  pursuer  the  season  tiokeL 
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pontracted  to  carry  the  pursuer  from  Shettleston  to  Glasgow  and  L^nAusaiMk 

vice  versa  according  to  their  time-tables,  and  they  were  bound  to  jJJJJjfSSuih 

perform  the  contract  or  pay  damages.    The  pursuer  was  not  respon-  ^»^^J  co- 

sible  for  the  strike  of  employes  which  occurred.             W.  L.  M.  o^t^^j^f?.  !»»- 

For  pursuer— Mr.  Edward  Murray,  Glasgow.  ^*       ^*' 
For  defenders— Messrs.  Mitcheijls,  JoHiiSTON,  &  Co.,  GLugow. 


SHERIFF  COURT  OF  ABERDEENSHIRE.  No.  10. 

Mrs.  Sutherland,  Fv/rsuer;  Daniel  Sutherland,      ^^'^i 

Defender,  BatheriMd. 

Parent  and  Child — Delivery  of  child — Guardianship  of  Infants 
Acty  1886,  sec.  5. — Where  the  child  of  married  parents 
living  apart  was  left  by  its  father  in  the  custody  of  his 
parents  prior  to  his  departure  for  America,  held,  in  a 
question  between  the  mother  and  the  child's  paternal 
grandfather,  that,  in  the  absence  of  satisfactory  proof 
that  the  mother  was  disqualified  by  character  or  conduct 
to  be  the  child's  guardian,  she  was  entitled  to  obtain 
delivery  of  it  from  the  grandfather,  and  an  order  to  that 
efifect  pronounced  accordingly. 

This  was  an  action  at  the  instance  of  Mrs.  Elizabeth 
Glass  or  Sutherland,  residing  at  Western  Road,  Woodside, 
V7ife  of  Francis  Sutherland,  stonecutter,  whose  address  was 
then  unknown  to  the  pursuer,  against  Daniel  Sutherland, 
residing  at  30  Powis  Place,  Aberdeen,  praying  the  Court  "to 
"  ordain  the  defender  to  restore  and  deliver  up  to  the  pur- 
"  suer  a  male  child  known  as  Frank  Sutherland,  of  which 
"  child  the  pursuer  was  delivered  on  5th  November,  1889, 
"and  her  husband,  the  said  Francis  Sutherland,  is  the 
"father,  and,  failing  the  defender  doing  so  within  such 
"  short  time  os  the  Court  shall  appoint,  to  grant  warrant 
"  to  the  pursuer  to  take  delivery  of  said  child,  and  also 
"  warrant  to  officers  of  Court  to  search  for,  take  possession, 
"and  make  delivery  thereof  to  the  pursuer;  and  also  to 
"interdict,  prohibit,  and  discharge  the  defender,  and  all 
"  others  acting  under  his  instructions  and  for  whom  he  is 
"  responsible,  from  interfering  with  the  pursuer's  possession 
"  and  custody  of  the  said  child."  The  pursuer  in  her  con- 
descendence^ set  forth,  inter  cdia,  that  for  ten  weeks  prior 
to  her  husband  leaving  Aberdeen  he  had  been  living  apart 
from  her,  and  the  child  in  question,  aged  sixteen  months, 
resided  with  the  defender  (the  husband's  father),  who,  at 
the  date  of  raising  the  action,  had  the  custody  of  the  child 
and  refused  delivery  of  it  to  the  pursuer.  The  defender  in 
his  defences  averred  that  the  husband  was  temporarily  in 
America  in  the  prosecution  of  his  duties,  with  the  intention 
of  returning  at  the  end  of  the  season ;  that  the  sepQj*ation 
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ABMBDMwsHiM.  wos  111  coiisequence  of  the  conduct  of  the  pursuer,  who 
BuUieruSd!'  coutracted  debts  without  her  husband's  knowledge  or  con- 
sent,  squandered  his  means,  pawned  his  clothes,  €uid  mis- 
managed his  house,  and  that  it  was  then  mutually  agreed 
that  the  child  should  be  placed  in  the  custody  of  the 
defender  and  his  wife,  the  child's  paternal  grandparents. 
The  defender  pleaded  (1)  no  jurisdiction ;  (2)  that  the  child 
having  been  placed  in  the  custody  of  the  defender  and  his 
wife  by  its  father,  the  defender  was  entitled  to  refuse 
delivery ;  (3)  that  the  pursuer,  having  consented  and  con- 
curred in  placing  the  child  in  the  defender's  custody,  was 
barred  personali  exceptione  from  craving  delivery ;  (4) 
that  arrangements  having  been  made  by  both  parents  for 
regulating  the  interim  custody  of  the  child,  there  was  no 
necessity  for  the  intervention  of  the  Court.  A  proof  was 
allowed  to  the  parties  in  respect  of  the  provisions  of  the 
Guardianship  of  Infants  Act,  1886,  sec.  5,  and  thereafter  the 
Sheriff-Substitute  (Hamilton  Grierson)  pronounced  the 
following  judgment : — 
July  17. 1801.  Abbrdken,  17  th  Jult/y  1891. — Having  considered  the  cause, 

^'**'*'®"*"®"- together  with  the  proof  and  productions,  ordains  the  defender  to 
restore  and  deliver  up  to  the  pursuer  the  pursuer's  child  Frank 
Sutherland,  mentioned  in  the  prayer  of  the  petition,  within  two 
days  :  Finds  the  defender  liable  in  expenses,  <fec. ;  and  quoad  ultra 
continues  the  cause.  Philip  J.  Hamilix)n  Gribrson. 

Note, — There  is  no  satisfactory  proof  that  the  father  of  this 
child  arranged  with  his  parents  that  they  were  to  keep  it  until 
his  return.  The  case  is  then  between  the  child's  mother  and  its 
paternal  grandfather,  and  it  is  clear  that,  unless  the  mother  is 
disqualified  by  character  or  conduct,  she  is  its  proper  guardian 
(see  Maquay  v  Camjyhell,  May  17,  1888,  15  R.  606).  When  the 
pursuer  and  her  husband  commenced  their  married  life  they  were 
to  some  extent  in  debt.  The  husband  was,  however,  earning  good 
wages.  The  pursuer  seems  to  have  been  exceedingly  thriftless, 
and  to  have  resorted  to  the  practice  of  pawning  her  clothes  and 
those  of  her  husband  and  child.  It  is  not  alleged  that  the  money 
thus  obtained  was  spent  otherwise  than  in  keeping  the  house  and 
paying  the  rent  and  the  instalments  of  the  debt  due  to  Zamek  & 
Edelshain.  Farther,  it  is  alleged  that  the  pursuer  neglected  her 
child  and  treated  it  on  several  occasions  without  due  regard  to  its 
health,  and  that  she  never  visited  it  while  it  was  at  her  mother-in- 
law's  house.  On  the  other  hand,  several  witnesses  say  that  she 
was  generally  an  affectionate  and  careful  mother.  It  is  un- 
doubtedly proved  that  the  pursuer  told  a  great  number  of  lies 
in  attempting  to  screen  her  thriftlessness,  and  that  seems  to  me 
to  be  the  worst  feature  in  her  case.     Her  threat  to  commit  suicide 
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must  not,  in  my  opinion,  be  taken  too  seriously.     She  was  angry  abmdimshim. 
and  excited,  and  the  matter  never  went  further  than  talk.  to^wfiSfcL' 

The  question  comes  to  be  this,  has  the  pursuer's  conduct  juiyl^ism. 
unfitted  her  to  be  the  guardian  of  her  child  ?  There  is  no  allega-  sh«riir  owbesoii. 
tion  that  she  is  dissolute  or  unchaste.  Since  her  marriage  her 
conduct  has  apparently  been  without  reproach  in  these  respects. 
That,  in  the  absence  of  such  allegation,  a  very  strong  case  would 
require  to  be  made  out  ou  other  grounds  is  shown  by  the  case  of 
Denny  v  M'Nish,  16th  January,  1863,  1  Macph.  268.  On  the 
whole  matter,  I  am  of  opinion  that  if  I  were  to  deprive  this  mother 
of  her  child  I  should  be  going  much  further  than  common  sense, 
as  expressed  in  the  judgments  quoted  below,  would  warrant : — 
Symington  v  Symington^  March  18,  1875,  2  R.  (H.L.)  41  ; 
R.  V  Baimardo,  L.R.  1891,  1  Q.B.  194.  The  latter  case  was, 
no  doubt,  concerned  immediately  with  an  illegitimate  child,  but 
the  judges'  opinions  are  instructive  as  to  the  rights  of  the  mother 
of  a  legitimate  child.  P.  J.  H.  G. 

An  appeal  to  the  Sheriff  (Guthrie  Smith)  was,  of  this    ocl  w^isoi. 
date,  dismissed,  and  the  judgment  of  the  Sheriff-Substitute  ouTflB«siiiTH. 
affirmed,  with  additional  expenses. 

For  pursuer—  Mr.  J.  M.  I.  Scott,  Aberdeen. 

For  defender— Mr.  Georce  Mair  Aitken,  Aberdeen. 


James  Macbeth,  Pursuer;  E.  M.  Hutton  and  Others,        No.  11. 
Defenders.  abmmmshim. 

Hire-purchase  system — Piano — Bill  subseqtiently  granted  by  huuod^Ac. 
hirer  for  instalments  overdue  and  to  become  due — Ownership 
— Lodging-house  keeper — Lien  for  lodger^  s  board, — Hutton 
purchased  a  piano  from  Macbeth  on  the  hire  system,  the 
piano  to  become  his  property  upon  payment  of  certain 
quarterly  instalments,  and  upon  failure  in  any  instalment 
the  ownership  of  the  piano  was  to  revert  to  Macbeth. 
Hutton  took  this  piano,  as  his  property,  to  lodgings 
occupied  by  him  from  Hutcheon,  to  whom  he  incurred 
an  account  for  board  and  lodgings.  He  fell  behind  in 
his  payments  to  Macbeth,  and  granted  to  him  his  bill  for 
the  amount  of  the  instalments  overdue  and  to  become 
due  and  of  a  small  open  account.  Thereafter,  by  an 
arrangement  between  Hutcheon  and  Hutton,  the  former 
instructed  the  sale  of  the  piano  for  payment  of  Hutton*s 
debt  to  her.  Macbeth  then  brought  an  action  of  inter- 
dict of  the  sale,  under  which  it  was  held  (1)  that  the 
contract  in  the  bill  superseded  the  original  agreement, 

(2)  that  the  ownership  of  the  piano  was  in  Hutton,  and 

(3)  that  Hutcheon  had  a  lien  over  it  for  her  lodger's 
debt. 

This  was  an  action  of  interdict  at  the  instance  of  James 
Macbeth,  musicseller,  Aberdeen,  against  Edward  Milne 
Hutton,  24  Marischal  Street,  Aberdeen,  Mrs.  Helen 
Hutcheon,  lodging-house  keeper,  68  Schoolhill,  Aberdeen, 
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ABBEDiuiiHiiLi.  and  a  finn  of  local  auctioneers.  The  pursuer  sought  to 
HuttSSVL  hi^ve  the  defenders  interdicted  from  selling  or  otherwise 
disposing  of  a  seven-octave  iron-frame  trichord  pianoforte 
in  walnut,  by  Ronisch,  belonging  to  pursuer,  and  then  in 
the  custody  and  possession  of  the  defenders  Alexander 
Brown  &  Son,  and  for  interim  interdict,  and  to  have  the 
defenders  ordained  to  deliver  the  pianoforte  to  the  pursuer. 

In  his  condescendence  the  pursuer  set  forth  that  on 
27th  October,  1888,  the  pursuer  hired  or  otherwise  sold 
the  pianoforte  to  the  defender  Hutton  on  the  suspensive 
condition  that  it  should  not  become  his  (Hutton's)  pro- 
perty till  all  the  instalments  after-mentioned  were  paid. 
The  agreement  provided  that,  on  the  sum  of  £50  8s.  being 
paid  to  the  pursuer  by  twelve  quarterly  instalments  of 
£4  4s.  each,  the  piano  should  become  Hutton's  property, 
but  that  on  default  in  payment  of  any  instalment  the 
previous  instalments  should  be  forfeited,  and  the  pursuer 
should  be  entitled  to  resume  possession  of  the  instru- 
ment. The  agreement  further  provided  that  the  piano 
being  only  on  hire,  the  hirer  should  not  be  at  liberty 
to  sell  or  otherwise  dispose  of  it.  Hutton  failed  to 
pay  the  instalments  as  provided  for  in  the  agreement,  and 
at  his  request  the  pursuer,  instecui  of  resuming  possession 
of  the  piano,  as  he  was  entitled  to  do,  drew  upon  Hutton 
at  four  months'  date  for  the  sum  of  £34  4s.,  being  the  balance 
of  the  instalments. 

The  defender  Mrs.  Hutcheon  in  her  statement  of  facts  set 
forth  that  Hutton  heA  occupied  rooms  in  her  lodging-house 
at  68  Schoolhill,  Aberdeen,  from  May,  1889,  to  April,  1891, 
and  incurred  an  account  of  £33  2s.  4d.  for  board  and 
lodging.  He  brought  the  piano  to  her  house  as  his  per- 
sonal property,  and  she  received  it  as  such.  He  had  left 
her  house,  and  she  had  retained  under  her  lien  certain 
articles  belonging  to  Hutton,  and  amongst  others  the  piano- 
forte, in  security  of  her  claim  against  him. 

The  defender  Hutcheon  argued  that  the  pursuer  was 
not  entitled  to  resume  possession  of  the  pianoforte,  he 
having  drawn  a  bill  of  exchange  upon  Hutton,  who  had 
accepted  it  and  delivered  it  to  the  pursuer  in  settlement  of 
the  price  of  the  piano.  She  explained  that,  with  the 
consent  of  Hutton,  she  had  arranged  for  the  sale  of  the 
piano,  but  had  now  no  intention  of  selling  it.  Hutton 
failed  to  lodge  defences.  The  defenders  Brown  &  Son  did 
not  appear  in  the  action. 

The  pursuer  argued  that  the  acceptance  taken  from 
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Hufcton  was  only  by  way  of  security,  and  was  not  intended  ab»dm>bhim. 

to  supersede,  and  did  not  supersede,  the  original  agreement,     Hatt^?lw. 

which  was  not  delivered  up  to  Hutton.     He  further  argued 

that  no  entry  was  made  of  the  bill  in  any  of  his  books,  nor 

was  it  discounted  or  put  into  circulation.     It  had  not  been 

paid,  and  the  last  instalment  under  the  agreement  was  past 

due. 

After  hearing  parties,  the  Sheriff-Substitute  (Hamilton 
Griebson)  issued  the  following  interlocutor : — 

Aberdeen,  27th  Jidy^  1891. — Having  considered  the  cause,  jaiyw.iwi. 
together  with  the  productions,  finds,  under  reference  to  the  sh«riffG»iiB8oir. 
annexed  note,  that  the  defender  Hutton  is  the  owner  of  the  piano 
in  question,  and  that  the  said  piano  falls  under  the  lien  of  the 
defender  Mrs.  Hutcheon  in  respect  of  the  board  and  lodging 
supplied  bj  her  to  Hutton :  Therefore  refuses  the  prayer  of  the 
petition,  assoilzies  the  defender  Hutcheon  from  the  conclusions 
contained  in  the  prayer  of  the  petition :  Finds  the  pursuer  liable  in 
expenses  to  the  defender  Hutcheon,  <&c. 

Philip  J.  Hamilton  Grierson. 

Note. — The  defender  Hutton  hired  a  piano  from  the  pursuer 
and  signed  the  agreement  No.  6  of  process.  In  terms  of  that 
agreement  he  was  to  pay  £50  8s.  by  twelve  quarterly  instalments 
of  JB4  48.  each,  and  on  these  being  paid  the  property  of  the  piano 
was  to  pass  to  him.  On  failure  to  pay  any  instalment  all  previous 
instalments  were  to  be  forfeited,  and  the  possession  of  the  instru- 
ment was  to  revert  to  the  pursuer.  The  defender  fell  into  arrear, 
and  the  pursuer,  instead  of  exercising  his  right  under  the  above- 
mentioned  contract,  drew  a  bill  on  the  pursuer,  the  amount  in  the 
bill  being  made  up  of  instalments  overdue  and  to  become  due  of 
the  price  of  the  piano  and  a  small  open  account.  I  am  of  opinion 
that  the  contract  in  the  bill  superseded  the  original  agreement. 
No  doubt  it  is  an  important  consideration  that  the  original  agree- 
ment was  not  cancelled  (Stevenson  v  Duncan,  Nov.  13,  1805, 
Hume,  D.  245,  note)  and  that  the  new  contract  does  not  bear  in 
express  terms  that  it  was  to  take  the  place  of  the  old  one.  But 
it  is  to  be  observed  that  the  bill  aiSbrds  no  new  security,  nor  is  it 
a  more  convenient  form.  The  pursuer  by  his  original  contract 
could  have  repossessed  himself  at  once  on  the  defender's  failure  to 
pay  the  instalments,  and  it  is  also  to  be  observed  that  in  the  bill 
the  amoimt  of  a  small  account  was  included.  T  think  that  the 
circumstances,  taken  as  a  whole,  indicate  that  the  bill  was  the  only 
subsisting  contract  between  the  parties. 

The  question  then  arises,  has  a  lodging-house  keeper  a  lien 
over  her  lodger's  goods  such  as  that  enjoyed  by  an  innkeeper  ?  It 
appears  to  me  that  this  question  must  be  answered  in  the  affirma- 
tive, in  consequence  of  the  case  of  Scott  v  Yates,  Feb.  20,  1800. 
The  case  of  May  v  Windgate,  Feb.  16,  1694,  M.  9236,  is  cited  by 
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abbkdubbhiu.  Erskine  iii.  1,  29,  in  support  of  that  view ;  but  the  special  circum- 

Hutton!  Ac.     stances  of  that  case  detract  from  its  authority  upon  the  point. 

Jn\jv\iwi.    The  view  given  effect  to  in  Scott  v  Yates,  supra^  was  doubted  in 

Sheriff QKinMov.  Leslie  and  Grant  v  Richardson,  July  19,  1700,  2  FountainhalVs 

Reports,  103.      In  Shawns  report  of  the  latest  case,    Watling  v 

M'Dowall,  4  S.  83  (N.  E.  86),  it  is  said  that  the  Court  resei-ved 

its  opinion  upon  the  point.     In  the  report  of  the  same  case  in  the 

Faculty  collection  under  date  10th  June,   1825,  it  is  said  that 

there  was  a  division  of  opinion  on  the  point,  and  that  the  case  was 

decided  on  another  ground  altogether.     It  is  to  be  inferred  that 

the  case  of  Scott  v  Yates  was  not  brought  to  the  notice  of  the  Court  in 

Watling  v  M^Dowall  from  the  fact  that  it  does  not  appear  in  the 

list  of  the  authorities  cited  by  counsel.     In  these  circumstances 

the  authority  of  Scott  v  Yates  is  unshaken. 

I  am  further  strengthened  in  my  view  by  the  fact  that  it  has 
been  given  effect  to  in  two  Sheriff  Court  cases,  Skirving  v  Skirving, 
1869,  Guthrie's  Select  Cases,  p.  508,  and  Gray  v  Eart,  1885, 
1  Sh.C.  Rep.  269. 

The  cases  of  Holder  v  Soulby,  29  L.J.  C.P.  246,  and  Dansey 
V  Richardson,  23  L. J.  Q.B.  217,  seem  to  show  that  the  English 
rule  is  different.  If  that  be  so,  Threfall  v  Borwick,  L.R.  7  Q.B. 
711,  L.R.  10  Q.B.  210,  does  not  apply.  See  also  Be  van  on 
Negligence,  p.  545-559.  P.  J.  H.  G. 

The  pursuer  appealed  to  the  Sheriff  (Guthrie  Smith), 

but  subsequently  a  joint  minute  was  lodged,  in  terms  of 

0ctM^i89i.    which  the   Sheriff,  of   this   date,   dismissed  the   pursuer's 

guthw?smith.  appeal;  assoilzied  the  defender  Mrs.  Huteheon,  and  found 

the  pursuer  liable  to  her  in  two-thirds  of  the  expenses  of 

process. 

For  pursuer — Mr.  J.  S.  Watt,  Aberdeen. 

For  defender,  Mrs.  Huteheon — Mr.  W.  M.  Sellar,  Aberdeen. 


No.  12.       SHERIFF  COURT  OF  FORFARSHIRE. 

Fo«AMHiM.  dj^vid  Lamb,  Pursuer-,  John  M'Kenzie  &  Sons,  Defenders, 

M'Konzic  &  Bona.  Sale — Delivery — Disconfifnniiy  to  samjAe — Tinieoits  rejection. 

— A  farmer  sold  by  sample  to  a  firm  of  grain  merchants  in 
Montrose  about  100  quarters  of  wheat.  He  delivered 
56  quarters  on  28th  April,  and  got  an  acknowledgment 
therefor.  The  merchants'  servants  observed  that  the 
grjain  was  defective,  and  informed  one  of  the  partners, 
who  gave  orders  to  have  the  wheat  classified.  This  was 
done  next  day,  when  it  was  seen  conclusively  that  the 
wheat  was  disconform  to  sample.  No  intimation  was 
sent  to  the  seller,  but  one  of  the  partners  met  him  in 
Montrose  market  on  Ist  May,  when  he  was  shown 
samples  of  the  classified  wheat.  A  compromise  was 
attempted,  but  failed,  and  the  purchasers  on  that  day 
intimated  both  verbally  and  in  writing  that  they 
rejected  the  wheat.     When  the  remaining  44  quarters 
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were  tendered  the  purchasers  refused  to  take  delivery,    poefamhim. 
Held  m  an  action  for  the  price*  that  the  wheat  was  not       Lamb  v 

"M**  IT  An  via  J^  fl/\vitt 

up  to  sample,  that  the  56  quarters  had  been  timeously         — 
rejected,  and   that  the    purchasers    were    justified    in 
refusing  to  take  delivery  of  the  remainder. 

The  circumstances  of  the  case  are  fully  narrated  in  the 
interlocutor  of  the  Sheriff-Substitute  (Robertson),  which 
was  as  follows : — 

Forfar,  btk  November,  1891.— The  Sheriff-Substitute,  having  No^^imi- 
made  avizandum  with  the  proof,  and  having  heard  parties'  pro-  romSSwh. 
curatoi-s,  finds  in  fact  that  the  pursuer  Lamb  sold  100  quarters 
of  wheat  by  sample  to  the  defenders  on  or  about  the  21st  April 
last;  finds  that  the  sample  produced  by  the  defenders  is  the 
sample  by  which  the  wheat  was  sold;  finds  that  the  wheat 
delivered  by  Lamb  to  the  defenders  was  not  up  to  this  sample ; 
finds  that  the  defenders  timeously  rejected  this  wheat,  and 
declined  to  take  delivery  of  the  remainder :  Finds  in  law  that 
they  were  justified  in  so  doing,  and  that  the  price  is  not  due; 
therefore  assoilzies  the  defenders  from  the  whole  conclusions  of 
the  petition;  and  in  respect  the  wheat  has  now  been  sold,  and  the 
price,  less  expense,  consigned  with  the  clerk  of  Court,  grants 
warrant  to  the  clerk  of  Court  to  hand  over  the  consigned  money 
to  the  pursuer:  Finds  the  pursuer  liable  to  the  defenders  in 
expenses,  taxed  according  to  scale  11.  Alex.  Robertson. 

Note. — It  is  proved  beyond  a  doubt  that  the  wheat  delivered 
by  Lamb  was  an  inferior  article  and  not  worth  the  price  which 
the  defenders  agreed  to  pay.  It  was  delivered  in  two  lots,  and 
Lamb  says  the  first  lot  has  been  tampered  with  and  is  not  the 
wheat  he  delivered.  He  cannot,  however,  say  this  of  the  second 
lot,  for  it  never  was  in  the  defenders'  custody  at  all ;  it  was  stored  at 
Mr.  Smart's  premises  in  Montrose  to  await  the  result  of  this  action. 
This  second  lot  has  been  shown  to  be  an  inferior  article  also,  and 
not  worth  the  agreed-on  price.  I  am  satisfied  that  Lamb's 
assertion  as  to  the  first  lot  having  been  tampered  with  is  not 
true.  It  is  a  mere  statement,  in  proof  of  which  there  is  not  a 
shadow  of  evidence,  whereas  the  defenders  have  satisfactorily 
proved  the  identity  of  the  wheat.  Both  lots  of  wheat  have  now 
been  examined  by  competent  parties,  who  pronounce  it  to  be  an 
inferior  article  and  not  up  to  sample.  The  pursuer,  however,  says 
that  the  sample  has  also  been  tampered  with  by  the  defenders. 
This  statement  is,  I  think,  just  as  devoid  of  truth  as  the  other. 
Both  defenders  speak  to  the  identity  of  the  sample.  It  was 
carefully  laid  aside  by  them,  and  is  identified  by  their  manager  as 
the  sample  brought  home  from  the  market.  It  is  much  more 
likely  that  Lamb's  wheat  was  not  up  to  sample  than  that  the 
defenders  should  have  perpetrated  a  gross  fraud.  At  any  rate 
there  is  no  evidence  whatever  that  the  sample  has  been  tampered 
with.     The  pursuer  admits  that  when  he  gave  the  sample  to  the  ^^^ 
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FoBfAMHiM.   defenders  he  had  only  threshed  out  a  few  quarters  of  the  100  he 

M'KewiSVsonB.  ^^^^-      ^®  ^^  ^*^®^  ^^^  ^^  *  position  to  give   a  fair  overhead 

NovilTiwi.     sample  of  the  wheat ;  and  although  he  says  he  had  no  wheat  on 

Sheriff       his  farm  so  good  as  the  sample,  he  is  contradicted  in  this  by  the 

practical  men  who  examined  the  wheat,  and  who  say  that  some  of 

the  wheat  was  quite  as  good  as  the  sample.      So  far  then  as  the 

pursuer  impugns  the  identity  of  the  wheat  and  of  the  sample  I 

am  satisfied  he  has  no  case. 

The  pursuer,  however,  relies  on  a  receipt  which  the 
defenders'  men  gave  at  the  time  the  first  lot  of  wheat  was 
delivered.  This  receipt,  which  I  observe  is  unsigned,  proves 
the  weight  of  wheat,  but  says  nothing  as  to  the  quality.  It 
merely  served  as  evidence  to  the  pursuer  that  the  carters  had 
delivered  the  wheat  with  which  they  were  sent.  It  can  prove  no 
more,  for  it  says  no  more,  and  it  cannot  debar  the  defenders 
rejecting  the  wheat  on  the  score  of  quality,  provided  they  did  so 
timeously. 

The  law  as  to  the  rejection  of  goods  disconform  to  sample 
is  shortly  stated  by  Lord  President  Inglis  in  the  case  of 
Carter,  12  R.  1079,  "According  to  all  the  authorities  it  is  for 
"  the  purchaser  of  goods  to  satisfy  himself  whether  the  contract 
"  has  been  fulfilled,  and  if  not,  to  return  them  to  the  seller 
"instantly."  I  think  this  means  without  undue  delay,  for 
Lord  Justice-Clerk  Hope  in  Smart  v  Begg,  14  D.  915,  says,  "I 
"  hold  it  of  the  greatest  consequence  in  cases  such  as  the  present 
"to  enforce  strictly  the  rule  of  law  as  to  the  obligation  of  a 
"  purchaser  to  examine  his  goods  without  delay."  And  so  far  as 
I  understand  the  cases,  a  reasonable  time  will  be  allowed, 
particularly  where  the  goods  are  in  bulk  and  cannot  be  examined 
at  a  glance.  What,  then,  are  the  facts  as  to  the  rejection  of  this 
wheat?  It  was  delivered  on  the  27th  and  28th  April.  It  was 
examined  and  classified  on  the  29th,  when  the  defenders  were  from 
home,  by  their  manager.  On  the  30th  one  of  the  defenders  took 
samples  of  this  classed  wheat.  The  next  day  was  Montrose 
market,  where  the  defenders  knew  they  would  see  the  pursuer. 
So,  instead  of  writing  to  him  on  the  30th,  one  of  the  defenders 
took  the  samples  to  Montrose  and  showed  them  to  the  pursuer. 
A  compromise  was  attempted,  but  this  was  declined  by  the 
pursuer,  and  then  the  defenders  rejected  the  wheat.  Now,  com- 
paring these  dates  with  the  cases  where  rejection  has  been  held 
not  to  be  timeous,  the  defenders  are  in  a  good  position.  Thus,  in 
the  case  of  Smart  v  Begg,  14  D.  912,  two  months  was  held  to  be 
too  long  to  keep  the  article,  which  was  meal.  In  Carter  v 
Campbell,  12  R.  1075,  a  farmer,  instead  of  examining  oats  to  see  if 
they  were  conform  to  order,  sowed  them.  He  was  held  not  to 
have  timeously  rejected  them,  although  he  complained  as  soon  as 
the  crop  came  up.  A  month  was  held  to  be  long  to  keep  wine 
which  was  disconform  to  sample,  Chapmxm  v  Coustan^   9  MT, 
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675.     A  fortnight  was  held  to  be  too  long  to  keep  goods  before  fo»famhim. 
rejection  in  Jardine  v  Pendreigh,  6  S.L.R.  272.     And  perhaps  the  u.^eMteVsoM. 
case  nearest  the  present  is  that  of  M^Carter  v  Stewart,  4  R.  890,     NovTiTiaei. 
where  the  buyer  became  aware  on  the  29th  February  that  goods        gh^ir 
were  defective,  and  he  rejected  them  on  the  3rd  March.     This  was     ^****^*- 
held  to  be  timeous.      I  therefore  hold  that  the  defenders  in  the 
present  case  timeously  rejected  the  pursuer's  wheat,  and  are  not 
bound  to  pay  for  it.  A.  R. 

For  pursuer— Mr.  M*Nicoll  (for  Mr.  William  Gordon),  Forfar. 

For  defender— Mr.  William  Ross,  Montrose. 


Fitzmaurice's  Trustees,  Fursiuers;    Robertson    and       No.  13. 
Others,  Defenders.  foe,a«h,ek 

Fitimaorice's 

Property — Prescription — Encroachment — Servitude  of  signboard  R^JEStson  *c 
— Interdict. — Circumstances  in  which  it  was  held  that  —  ' 
pursuers  had  not  a  right,  through  the  operation  of  the 
positive  prescription,  to  insist  on  a  signboard  advertising 
their  property  being  maintained  on  the  wall  gf  a  property 
belonging  to  an  adjoining  proprietor,  and  interim  inter- 
dict recalled. 

The  Star  Hotel  of  Montrose  is  situated  in  the   New 
Wynd,  a  public  street  running  at  right  angles  to  the  High 
Street  of  the  town.     It  has  no  frontage  to  the  High  Street, 
a  property  belonging  to  one  of  the  defenders  intervening 
between  the  hotel  and  the  High  Street.     Since  the  year 
1799  the  hotel  had  been  advertised  by  means  of  a  sign- 
board  having  the  words  "Star   Hotel"   painted   upon   it 
stretched  archwise  across  the  New  Wynd  at  its  junction 
with  the  High  Street,  and  fixed  by  bolts  into   the  gable 
walls  of  the  properties  on  either  side  of  the  New  Wynd. 
The  signboard  was  originally  erected  by  Andrew  Hunter, 
a  tenant  of  the  Star  Hotel,  who,  in  1799,  granted  a  letter  to 
the  author  of  the   defenders   who   contested   this   action, 
acknowledging  that  he  had  been  allowed  to  support  the  sign- 
board on  his  property,  and  obliging  himself  and  his  suc- 
cessors to  remove  it  when  called  upon  if  it  should  be  found 
hurtful  to  the  wall.     This  letter  was  kept  among  the  titles 
of  the  property  affected,  and  passed  to  the  defenders  as 
singular  successors.      Andrew    Hunter,  in    1802,  became 
proprietor  of  the  Star  Hotel  property,  and  pursuers  were 
singular  successors  of  his.     Neither  Hunter  nor  his  suc- 
cessors in  the  Star  Hotel  property  ever  possessed  the  two 
properties  facing  the  High  Street  on  which  the  signboard 
was  affixed.     It  was  proved  that  the  signboard  had  come 
to  be  the  property  of  the  owners  of  the  Star  Hotel  upwards 
of  forty  years  ago.     In  the  summer  of  1891  the  proprietor 
(James  Robertson,  ironmonger,  Montrose)  of  the  property 
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FoaPARSHiRB.  on  the  south  side  of  New  Wynd,  on  which  one  end  of 
^liSteSl'  ^^^  signboard  was  affixed,  proceeded  to  take  down  his 
Eobertson,  Ac  property  and  to  re-erect  it,  putting  back  his  gable  a  few 
feet  in  order  to  widen  the  entrance  to  New  Wynd  from  the 
High  Street.  The  proprietors  (the  representatives  of  the 
late  Robert  Thomson,  grocer,  Montrose)  on  the  north  side 
of  the  Wynd,  on  whose  property  the  other  end  of  the  sign- 
board was  affixed,  and  who  held  the  letter  of  Andrew 
Hunter  above  referred  to,  concurred  in  Robertson's  proposed 
improvement  of  the  New  Wynd,  and  intimated  to  the 
proprietors  of  the  Star  Hotel  (the  trustees  of  Mr.  and  Mrs. 
Fitzmaurice)  that  so  far  as  they  (Thomson's  representatives) 
were  interested,  they  would  authorise  the  removal  of  the 
signboard.  Thereupon  Fitzmaurice's  trustees  raised  an 
action  against  Robertson  and  Thomson's  representatives, 
praying  to  have  them  interdicted  from  removing  or  in  any 
way  interfering  with  the  signboard  belonging  to  pursuers. 
Interim  interdict  was  granted.  Robertson  entered  appear- 
ance, but  subsequently  allowed  interdict  to  be  pronounced 
against  him,  for  what  reason  did  not  appear  from  the 
process.  Thomson's  representatives  defended,  and  produced 
the  letter  of  Andrew  Hunter  referred  to.  The  pursuers 
pled  (1)  prescriptive  right ;  (2)  the  letter  of  Andrew  Hunter 
referred  to,  being  improbative,  is  of  no  effect  in  relation  to 
a  question  of  heritable  right ;  (3)  assuming  the  letter  to  be 
effectual,  there  being  no  allegation  of  hurt  to  their  wall, 
the  defenders  were  not  entitled  to  insist  on  the  removal  of 
the  signboard.  The  defenders  (Thomson's  representatives) 
pled,  inter  alia,  (1)  the  servitude  claimed  was  unknown  in 
law  except  as  encroachment ;  and  no  written  title ;  (2)  the 
original  grant  of  support  for  the  signboard  was  a  personal 
grant  and  privilege,  and  possession  could  not  qualify  or 
extend  the  original  grant;  (3)  the  pursuers,  as  singular 
successors  of  the  proprietor,  could  not  claim  as  a  pertinent  of 
their  property  a  privilege  originally  granted  to  a  tenant 
and  so  continued.  A  proof  was  led,  which  was  confined  (by 
fwimissions  previously  made)  to  the  questions  of  ownership 
on  the  part  of  the  pursuers  of  the  signboard,  and  of  the 
possibility  of  advertising  the  Stai*  Hotel  by  other  means 
than  by  the  signboard  in  question.  After  debate,  the 
Sheriff'-Substitute  (Robertson)  issued  the  following  inter- 
locutor : — 
Not.  12.1801.  FoRFAB,  I2th  November,  1891. — The  SherifF-Substitute  having 

EoMETsojr     J^^de  avizandum  with  the  minute  of  admissions,  the  proof,  pro- 
ductions, and  whole  process,  recalls  the  interim  interdict  formerly 
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gliMitad :  Finds  that  the  pursuers  have  failed  to  prove  any  pre-  wonrimima. 
aeriptive  right  to  maintain  the  arch  or  signboard  in  dispute  in  its   '^^JJJSJJjTJ* 
present  condition :  Finds  that  the  signboard  was  originally  put  in  Boberuon^tfc 
its  present  position  by  the  express  permission  of  the  then  proprie-    Not.jiviw*. 
tor  of  the  property  now  belonging  to  the  defenders :  Finds  in  law     bobuhom. 
that  possession  of  a  subject  on  toleration  merely  bars  the  operation 
of  prescription :   Therefore  refuses  the  prayer  of  the  petition, 
dismisses  the  action,  and  finds  the  pursuers  liable  in  expenses, 
taxed  on  scale  II.,  &c.  Alex.  Robertson. 

Note. — There  is  no  doubt,  by  the  law  of  Scotland,  such  a  thing 
as  a  servitude  of  signboard.  But  the  cases  bearing  on  this  subject 
which  I  have  been  referred  to  are  different  from  the  present  case. 
These  cases  refer  to  tenements  contiguoias  to  each  other,  or  to  tene- 
ments originally  possessed  by  one  person  and  afterwards  sold  to 
different  proprietors.  Now,  in  such  cases  there  may  be,  and  there 
often  is,  a  servitude  by  implied  grant  of  necessity  owing  to  the 
physical  connection  between  the  dominant  tenement  and  the  ease- 
ment, or  there  may  be  a  servitude  by  implied  grants  necessary  for 
the  reasonable  and  comfortable  enjoyment  of  the  property.  The 
present  case,  however,  cannot  fall  under  these  heads,  because  the 
alleged  dominant  tenement  is  situated  at  a  considerable  distance 
from  the  wall  of  the  tenement  supporting  the  signboard,  and 
these  tenements  were  never  possessed  by  the  same  proprietor. 

If,  then,  the  origin  of  the  servitude  claimed  by  the  pursuers 
does  not  fall  under  the  category  of  imf^ied  grant,  it  must  be  one 
of  those  servitudes  where  a  grant  is  presumed  from  the  positive 
prescription,  there  being  no  allegation  on  record  and  no  document 
in  process  to  instruct  an  express  grant. 

The  case,  then,  is  narrowed  down  to  the  consideration  of  the 
long  prescriptive  period  that  has  elapsed  since  this  signboard  was 
put  up,  and  whether  a  grant  is  to  be  presumed.  The  sign  is  one 
well  known  to  the  inhabitants  of  Montrose,  for  it  has  stood  where 
it  is  for  upwards  of  ninety  years,  and  has  guided  many  travellers 
down  the  New  Wynd  to  the  Star  Hotel.  So  far,  then,  as 
it  is  a  time-honoured  institution  it  is  entitled  to  eveiy  respect. 
But  it  is  necessary  to  examine  how  it  came  to  be  where  it 
is,  because  if  all  these  years  it  has  been  tolerated  only,  pre- 
scription does,  not  run.  The  possession  and  use  must  be  as 
in  exercise  of  a  right,  not  a  permission  or  toleration.  A  good 
instance  of  this  is  found  in  Purdie  v  Steily  M.  14511.  The  same 
principle  holds  in  the  character  of  possession  required  for  pre- 
scribing a  public  right-of-way ;  it  must  be  as  a  matter  of  right, 
not  of  toleration.  See  Lord  Deas  in  Jenkins  v  Murray,  4  M*P. 
1046,  "  It  is  quite  plain  that  if  a  proprietor  has  on  his  property 
*'  an  approach  or  a  path  which  he  requires  for  his  own  purposes, 
"  and  if  he  allows  the  public  to  go  on  it  for  any  length  of  time  by 
"mere  tolerance,  that  gives  them  no  right."  In  the  English 
case.   Moody  v  Steggles,  12  L.  R.  Chan.  Div.  264,  which  dealt 
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FoBFAUHiM.  with  a  case  of  a  signboard  servitude  or  easement,  Lord  Justice 
Fit«m*uri<»'B  Fry  says,  "The  signboard  having  remained  there  for  that  length 
Boberteoii.  *c  *«  ^f  time,  and  it  not  having  been  shown  that  it  was  erected  by  the 
Nov.  12. 18OT.  it  license  or  permission  of  the  defendants  or  of  their  predecessors  in 
Roraanoif.  "  title,  I  think  I  am  bound  to  presume  a  legal  origin."  Obviously, 
if  it  had  been  shown  that  it  "wts  erected  by  the  permission  of  the 
defendants  the  case  would  have  been  dififerent.  Now,  I  find  that 
this  old  signboard  was  originally  put  where  it  is  by  the  express 
permission  of  the  then  proprietor  of  the  defenders'  property. 
There  is  a  letter  in  process  which  shows  this.  In  the  year  1799 
the  Star  Hotel  was  tenanted  by  Andrew  Himter,  who  afterwards 
bought  it ;  and  the  defenders'  property  belonged  to  Provost  Glegg. 
Hunter  asked  permission  to  put  up  the  signboard  on  the  provost's 
wall.  This  was  granted  on  the  express  understanding  that  Hunter 
was  to  remove  it  if  it  was  found  to  be  hurtful  to  the  wall.  All 
these  years  this  letter,  which  Hunter  signed  and  gave  to  the 
provost,  has  passed  along  with  the  titles  of  the  provost's  house  to 
singular  successors  as  they  respectively  purchased.  And  now  the 
time  has  come  when  it  is  of  use.  It  is  not  disputed  that  this 
letter  is  perfectly  genuine.  I  have  seen  Andrew  Hunter's  signa- 
ture elsewhere,  and  am  satisfied  of  its  authenticity.  And  although 
ninety  years  have  rolled  on  since  then,  the  letter  remains,  and 
proves  what  otherwise  might  have  been  presumed  to  the  contrary, 
that  mere  toleration  was  the  origin  of  this  whole  position.  No 
grant  can  be  presumed  from  prescription  in  the  face  of  this  letter, 
and  therefore  no  servitude  exists.  Nor  can  the  doctrine  of  acqui- 
escence be  of  any  value.  There  has  been  no  acquiescence  in  the 
legal  sense  of  the  word.  Acquiescence  means  silence  in  the  pre- 
sence of  a  wTong,  which,  if  long  continued,  bars  a  party  from 
objecting  to  that  wrong ;  but  here  there  was  no  wrong,  and  there 
was  silence  because  there  was  security.  A  document  kept  every- 
thing safe. 

It  was  argued,  however,  that  the  letter  only  stipulated  for  the 
removal  of  the  signboard  in  the  event  of  its  being  hurtful  to  the 
wall,  and  that  there  is  no  evidence  of  its  being  so;  but  the 
defenders  are  not  bound  to  prove  positive  hurt.  If  they  wish  to 
alter  their  property  or  take  down  the  wall,  they  may  enforce  the 
letter  and  withdraw  the  old  permission.  (See  Rankine,  Land 
Ownership,  p.  121,  and  cases  there  quoted.)  This  doctrine  applies 
in  all  cases  of  encroachment,  which  the  present  clearly  is. 

For  these  reasons,  in  my  opinion,  the  present  interdict  cannot 
be  granted.  The  pursuers  must  come  to  terms  with  the  defenders 
if  they  wish  the  signboard  to  remain  where  it  is.  A.  R. 

This  judgment  was  afterwaxds  a.cquiesced  in. 
For  porsuera— Mr.  R.  Freeb  Mtlbs,  Forfar. 
For  defenderB^Mr.  Alex.  Freeman,  Forfar. 
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SHERIFF  CXJURT  OF   RENFREW  &   BUTE.  No.  14. 

Mrs.  MA^aAi^ET  Park  or  Bain,  Pv/rsuer;  Barbara  Duncan  *"g?;i/"^ 
and  Ann  D.  Duncan,  Defenders.  parfc^ainr 

Property — Title-deeds — Eight  of  holder  under  a  bond  and  —  * 
di^ponticn  in  secttrity, — ffeld  (rev,  Sheriflf-Substitute) 
that  a  borrower  is  not  entitled  as  matter  of  right  to 
demand  possession,  even  for  a  limited  time,  of  title-deeds 
which  he  had  delivered  unconditionally  to  a  person  in 
whose  favour  he  has  granted  a  bond  and  disposition  in 
security  which  is  still  in  force. 

The  pursuer,  in  October,  1888,  purchased  a  villa  knovrn 
as  Markunda,  situated  at  Old  Cathcart,  at  the  price  of 
£600,  and  thereafter  granted  a  bond  and  disposition  in 
favour  of  the  defenders  for  £360.  The  bond  contained 
no  stipulation  that  the  titles  handed  over  to  the  lenders  . 
were  to  be  made  furthcoming  to  the  borrov^er.  Some  time 
after,  the  borrower  became  desirous  of  either  selling  the 
property  or  obtaining  an  cwiditional  loan  of  money  on  it 
Application  was  made  to  the  lenders  for  the  loan  of  the 
titles,  offering  a  receipt  and  obligation  to  return  them  in 
ordinary  course.  This  the  defenders  refused,  but  offered 
exhibition  of  the  titles.  The  borrower  not  being  content 
with  this,  the  present  action  was  brought,  craving  the  Court 
to  ordain  the  defenders  to  make  delivery  of  the  title-deeds 
to  the  pursuer  for  such  period  as  the  Court  might  deem 
proper.  The  Sheriff-Substitute  (Cowan)  ordained  the  de- 
fenders to  make  delivery  of  the  title-deeds  to  the  pursuer 
for  a  period  of  fourteen  days  on  receiving  the  pursuer's 
agent's  borrowing  receipt  and  obligation  to  return  them, 
holding  that  the  property  was  vested  in  the  pursuer, 
and  that  she  had  a  legitimate  right  to  obtain  temporary 
use  of  the  titles.  This  interlocutor  the  Sheriff  (Cheyne) 
recalled,  and  dismissed  the  action,  holding  that,  there  being 
no  obligation  in  the  bond  and  disposition  in  security  in 
the  defenders'  favour  to  make  the  title-deeds  furthcoming 
to  the  pursuer,  the  latter  could  not,  as  a  matter  of  right, 
insist  on  getting  even  temporary  possession  of  them,  and 
that  the  giving  up  of  the  titles  to  the  pursuer  by  the 
defenders  might  entail  on  the  latter  inconvenience  and 
expense.  The  interlocutors  of  the  Sheriffs  were  as  fol- 
lows : — 

Paislbt,  27th  Oetober,  1 891  .—Having  heard  parties'  procurators    Oct  sr^iwi. 
and  considered  the  closed  record,  for  the  reasons  stated  in  the  sheriff  oowam. 
accompanying  note,  repels  the  defences  stated,  and  ordains  the 
defenders,  upon  receiving  from  the   pursuer's  agent   the  usual 
borrowing  receipt  and  an  undertaking   to  return  the  titles,   to 
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Bavruw  aid  deliver  to  the  pursuer,  for  a  period  of  fourteen  days,  the  title-deeds 

PaitOTBainv  sp^^ified  in  the  petition,  under  reservation  as  craved,  and  finds  the 

^^^^-  pursuer  entitled  to  expenses  as  the  same  may  be  taxed,  and 

Oct  ar^iWL  decerns.  Hugh  CJowan. 

Note. — Although  the  pursuer  has  bonded  her  property,  with 
the  usual  power  of  sale,  so  long  as  that  power  is  unexercised  the 
property  remains  in  her,  and  she  is  entitled,  if  she  can  find  a  pur- 
chaser, to  sell  under  burden  of  the  bond,  or  she  may  raise  a  further 
loan  on  the  property.  For  these  and  other  purposes  she  has  a 
legitimate  right  to  obtain  temporary  use  of  the  titles,  and  in  the 
opinion  of  the  Sheriff-Substitute  the  defenders  have  not  averred 
any  valid  reason  why  this  should  not  be  granted  to  her.     H.  C. 


Not.  »^i8«.  Paislbt,  20th  November,  1891.— -The  Sheriff  having  considered 

BhMriffOHBTvr.  ^j^^  closed  record,  with  the  reclaiming  petition  and  answers,  finds, 
under  reference  to  the  accompanying  note,  that  the  pursuer  is  not 
entitled  in  hoc  statu  to  have  possession  of  the  documents  mentioned 
in  the  prayer  of  the  petition,  even  under  the  restrictions  therein 
set  forth :  Therefore  dismisses  the  petition,  and  decerns :  Finds 
the  defenders  entitled  to  expenses,  <fec.  John  Chbyne. 

Note, — ^When  a  bond  and  disposition  in  security  is  granted 
over  heritable  property  the  property  titles  are  sometimes  retained 
by  the  borrower,  under  an  obligation  to  make  them  furthcoming 
to  the  lender  when  required,  and  sometimes  they  are  delivered  to 
the  lender  with  or  without  an  express  obligation  to  make  them 
furthcoming  to  the  borrower.  The  pleadings  here  are  some- 
what va^ue  as  to  the  actual  state  of  matters  with  regard  to  the 
possession  of  the  titles  in  question ;  but  it  seems  pretty  clear  that 
the  petition  proceeds  upon  the  footing  that  the  titles  were  delivered 
to  the  defenders  at  the  time  when  the  transaction  was  carried  out, 
and  it  must  be  assumed,  in  the  absence  of  any  averment  to  the 
contrary  and  of  the  bond,  that  it  (the  bond)  contains  no  express 
obligation  to  make  them  furthcoming  to  the  pursuer.  Taking 
that  to  be  the  position  of  matters,  the  defenders  maintain  that, 
while  they  are  bound  to  exhibit  the  titles  to  the  pursuer  (as  they 
have  admittedly  offered  to  do),  they  are  not  bound,  except  upon 
repayment  of  their  loan,  to  part  even  temporarily  with  the  posses- 
sion of  them,  and  this  contention  appears  to  me  to  be  a  sound  one. 
It  is  true  that  it  is  matter  of  everyday  practice  for  an  agent  to 
hand  over  titles  which  he  holds  for  a  client  to  a  brother  agent 
upon  a  borrowing  receipt ;  but  this  is  done  as  a  matter  of  profes- 
sional courtesy,  and  it  is  done,  moreover,  in  a  way  which  ptevMits 
the  borrowing  agent  from  acquiring  an  hypothec  over  them.  The 
question  to  be  determined  here,  however,  is  whether  a  borrower  is 
entitled  as  matter  of  right  to  have  possession,  even  for  a  limited 
period,  of  title-deeds  which  he  has  delivered  unconditionally  to  a 
person  in  whose  favour  he  has  granted  a  bond  and  disposition  in 
security  which  is  still  in  force,     I  can  find  no  authority  in  favour 
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of  8ucb  a  propodtioii,  and  am  not  prepared  to  affirm  it.  It  is 
urged  that  the  borrower,  the  owner  of  the  property,  may  be  put 
to  great  inconvenience  by  not  having  possession  of  the  titles,  as 
the  want  of  them  may  hamper  him  in  selling  the  property  or  in 
effecting  a  second  loan  over  it ;  but  there  are  two  answers  to  this 
argument.  In  the  first  place,  if  inconvenience  does  result,  the 
owner  has  himself  to  blame,  for  he  might  have  provided  against  it 
by  a  covenant  in  the  bond ;  and  in  the  second  place,  the  incon- 
venience is  more  apparent  than  real,  seeing  that  he  can  always 
get  exhibition  of  the  deeds,  his  interest  in  them  being  clearly 
sufficient  to  entitle  him  to  that.  It  is  further  said  that  the  lender 
has  no  legitimate  interest  to  resist  such  a  demand  as  is  made  here. 
I  am,  however,  by  no  means  satisfied  as  to  that.  To  mention  only 
one  point,  if  the  documents  were  handed  over,  as  ordered  by  the 
Sheriff-Substitute,  the  first  thing  the  pursuer  would  do  with  them 
would  be  to  put  them  into  the  hands  of  an  agent  with  a  view  to 
his  effecting  a  sale  or  procuring  an  additional  loan ;  and  so  far  as 
I  can  see,  there  is  nothing,  assuming  there  to  be  a  plea  of  personal 
bar,  to  prevent  the  agent  getting  an  hypothec  over  them  for  any 
account  that  he  may  have  against  the  pursuer.  The  result  would 
be  that  the  defenders  might  be  subjected  to  much  inconvenience, 
delay,  and  expense  before  they  regained  possession. 

I  may  add  that,  even  if  I  had  been  of  a  different  opinion  upon 
the  merits,  I  would,  in  view  of  the  averment  at  close  of  answer  to 
condescendence  3,  have  felt  a  difficulty  about  disposing  of  the 
case  without  Mr.  Smith  being  called  into  the  field ;  and  I  may  also 
point  out  that  in  no  cai'e  could  the  defenders  be  called  on  to  part 
with  the  possession  of  the  bond  and  disposition  in  their  favour. 

J.  C. 
For  pursuer — Mr.  James  Butuerfukd,  Glasgow. 
For  defenders — Mr.  Fred.  L.  Mobbison,  Glasgow. 


Bun. 

Put  or  Bain  o 
DnncuL 

NoT-loTisn. 
Sheriff  Cbbtvb. 


SHERIFF  COURT  OF  AYRSHIRE. 

Rev.  James  Lindsay,  Pv/raiier;  Buchanan  Bequest 

Trustees,  Defenders. 

Charitable  Trust  —  Admission  of  reporters  to  meetings  of 
trustees, — The  majority  of  the  trustees  under  a  quasi- 
public  charitable  trust  resolved  to  admit  reporters  to 
their  meetings.  One  of  the  minority  sought  to  interdict 
them  from  carrying  out  the  resolution.  Held  that  the 
resolution  was  not  ultra  vires  of  the  trustees  either  at 
common  law  or  under  the  trust  deeds,  and  that  it  was 
not  a  bye-law  requiring  confirmation  at  a  subsequent 
meeting  before  it  could  be  acted  on,  and  action  accord- 
ingly dismissed. 

The  Buchanan  Bequest  Trust  was  founded  by  the 
Misses  Buchanan  of  Bellfield  for  various  purposes  in- 
tended generally  to  benefit  the  inhabitants  of  the  parish  of 
Riccarton,  in  which  Bellfield  is  situated,  and  of  the  adjoining  [^ 
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parish  of  Kilmarnock.  The  trustees  charged  with  the 
administration  of  the  trust  are  the  magistrates  of  the 
burgh  of  Kilmarnock  and  the  ministers  of  the  Church  of 
Scotland  in  the  parishes  of  Kilmarnock  and  Riccarton  for 
the  time  being,  together  with  such  of  the  original  trustees 
of  the  Misses  Buchanan  as  may  still  survive.  The  question 
of  the  admission  of  reporters  to  the  meetings  of  the  trustees 
had  been  agitated  for  some  time  before  the  resolution  of 
8th  June,  1891,  was  adopted.  On  a  petition  for  interdict 
presented  to  him  at  the  instance  of  one  of  the  clerical 
trustees  the  Sheriff-Substitute  (Hall)  pronounced  the 
following  judgment,  which  was  acquiesced  in : — 

KiLMABNOCK,  lUA  November,  1891.— The  SheriflF-Substitute 
having  heard  parties'  procurators,  and  considei'ed  the  cause:  Finds 
that  the  defenders  are  the  trustees  appointed  to  administer  the 
Buchanan  Bequest  Trust  under  trust  deed  by  Margaret,  Jane,  and 
Elizabeth  Buchanan,  dated  8th  July,  1861,  and  relative  codicil  by 
Elizabeth  Buchanan,  dated  18th  May,  1871 :  Finds  that  at  their 
ordinary  half-yearly  meeting  on  8th  June,  1891,  the  defenders 
by  a  majority  adopted  a  resolution  that  the  representatives  of  the 
press  or  newspapers  should  be  admitted  to  all  the  meetings  of  the 
said  trust:  Finds  in  law  (1)  that  the  said  resolution  was  an  act 
of  ordinary  administration,  not  vltra  vires  of  the  defenders,  but 
competent  to  them  in  the  exercise  of  their  discretion  as  trustees 
foresaid,  both  at  common  law  and  under  the  trust  deed  and 
relative  codicil  above  mentioned ;  (2)  that  it  was  not  a  bye-law 
requiring  to  be  confirmed  at  a  subsequent  meeting  of  the 
defenders :  Therefore  sustains  the  defences,  recalls  the  interim 
interdict  granted  on  5th  September,  1891,  and  dismisses  the 
action  :  Finds  the  pursuer  liable  in  expenses,  &c, 

David  Hall. 

Note, — If  there  is  anything  clear  about  this  case  it  is  that  too 
much  importance  has  been  attached  to  the  resolution  complained 
of  by  the  pursuer.  The  admission  of  reporters  to  the  meetings  of 
the  Buchanan  Bequest  Trustees  can  have  no  effect  whatever  in 
altering  the  character  of  the  trust,  which,  whether  reporters  are 
admitted  or  not,  is  by  the  terms  of  its  constitution  a  qtuisi-^xMic 
charitable  trusty  with  purposes  affecting  the  public  of  Riccarton 
and  Kilmarnock,  and  in  the  administration  of  which  that  public 
has  therefore  a  material  interest.  It  \a  also  a  mistake  to  suppose 
that,  by  their  resolution  to  admit  reporters,  the  defenders  have 
entered,  into. a  binding  contract  with  the  newspaper  press  which 
will  tie  their  hands  in  all  time  coming,  and  preclude  them  from 
withholding  any  part  of  their  proceedings  from  publication.  The 
truth  is  that  the  matter  remains  entirely  after,  as  much  as  before, 
the  resolution  in  the  defenders'  own  discretion.  As  they  have 
resolved  to  admit  reporters  they  may  again  resolve  to  exclude 
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them,  and  even  without  a  general  resolution  to  that  effect  they 
must  always  have  full  power  to  require  the  representatives  of  the 
press  to  withdraw  from  any  particular  meeting  at  which  their 
presence  may  be  deemed  inexpedient. 

But  what  the  pursuer  maintains  is  that  the  admission  of 
reporters  at  all  is  not  a  legitimate  exercise  of  the  defenders'  dis- 
cretion, as  it  is  ultra  vires  both  at  common  law  and  under  the 
deeds  from  which  they  derive  their  appointment.  As  regards  the 
common  law,,  the  pursuer  has  apparently  found  nothing  to  his 
purpose  in  that  of  Scotland;  the  authorities  which  he  has  adduced 
being  exclusively  English.  From  the  decisions  of  the  English 
Courts  cited  by  him  it  may  be  inferred  that  the  meetings  of  the 
Buchanan  Bequest  Trust  are  not  of  such  a  nature  that  a  news- 
paper publishing  a  report,  however  fair  and  accurate,  of  their 
proceedings  would  be  entitled  to  privilege  at  common  law.  But 
on  this  point  the  common  law  of  England  has  been  modified  by 
two  recent  statutes,  viz.,  44  &  45  Vict.  c.  60,  and  51  <k  52  Vict, 
c.  64,  and  it  is  doubtful  how  far  the  decisions  referred  to  can  now 
be  relied  on  as  precedents.  Assuming  that  they  are  still  authori- 
tative and  that  they  would  be  followed  in  Scotland,  the  Sheriff- 
Substitute  fails  to  see  of  what  use  they  can  be  to  the  pursuer. 
Because  a  reporter  is  not  privileged  in  reporting  the  proceedings 
of  a  particular  meeting  it  is  surely  not  an  inevitable  inference 
that  his  admission  to  that  meeting  is  illegal.  If  we  look  at  the 
leading  cause  Furcell  v  Sowler,  3rd  February,  1877,  46  L.J.  308, 
which  led  to  the  enactment  of  the  above-mentioned  statute, 
44  &  45  Vict.  c.  60  (Odgers  on  Libel,  p.  378),  we  shall  find  that 
the  contrary  is  very  clearly  implied  in  the  opinions  of  the  judges. 
That  was  a  case  of  a  meeting  of  a  Board  of  Guardians — a  body 
charged  with  duties  in  some  respects  similar  to  those  entrusted 
to  the  defenders — and  the  Court  disallowed  the  privilege  claimed 
for  a  newspaper  which  had  reported  its  proceedings.  But  what 
was  said  of  the  right  of  the  Guardians  to  admit  reporters  to  the 
meeting?  Cockbum,  C.J.,  expresses  himself  thus,  "It  is  quite 
"  clear  that  a  Board  of  Guardians  need  not  deliberate  in  public. 
*'  They  may  close  their  doors  if  they  please,  or  they  may  admit  the 
"  public  and  the  reporters."  To  the  same  effect  Mellish,  L.J.,  says, 
"  No  doubt  the  Guardians  can  exercise  their  own  discretion  as  to 
"  the  publicity  or  privacy  of  their  proceedings,  and  no  one  can 
"  complain  of  the  public  being  excluded  or  admitted  at  any  of  their 
"meetings."  These  dicta  sufficiently  show  how  little  sympathy 
the  pursuer's  attempt  to  fetter  the  discretion  of  the  defenders 
would  meet  with  in  the  English  Courts.  So  much  for  the  common 
law.  As  regards  the  trust  deed  and  relative  codicil  of  the  Misses 
Buchanan,  the  Sheriff-Substitute  has  conscientiously  perused  every 
passage  to  which  he  was  referred  by  the  pursuer's  agent  without 
finding  any  which  bears  even  remotely  on  the  present  question, 
or  wbich  can  possibly  be  read  as,  either  expressly  or  by  implica- 
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tion,  precluding  the  defenders  from  admitting  reporters  to  their 
meetings. 

The  only  other  point  is  irhether  the  resolution  complained  of 
falls  to  be  dealt  with  as  a  bje-law  requiring,  in  terms  of  byo-law 
22,  to  be  confirmed  at  a  subsequent  meeting  of  the  defextdera. 
It  appears  from  an  examination  of  the  clause  of  Miss  £lizal)eth 
Buchanan's  codicil  authorising  the  defenders  to  frame  bye-laws 
and  of  the  bye-laws  themselves,  that  they  are  intended  to  regulate 
the  conduct  of  business  by  the  defenders  and  their  officials,  a 
matter  with  which  the  admission  or  exclusion  of  reporters  has  no 
sort  of  concern.  The  Sheriff-Substitute  is  therefore  of  opinion 
that  the  resolution  complained  of  is  not  a  bye-law,  and  that  its 
confirmation  at  a  subsequent  meeting  of  the  defenders  is  un- 
necessary. D.  H. 

For  pursuer— Mr.  W.  D.  M*Janxet,  Irvuie. 

For  defenders— Mr.  James  Robkbtbon,  Kilmarnock. 


No.  16. 
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lavxkuhibi.    g  p  GooDHALL,  PuTsuer ;  Robert  Mackill,  Defender. 

MMkiiL  Process — Mandatary. — A  pursuer  residing  in  the  Argentine 

Republic  having  been  appointed  to  sist  a  solvent 
mandatary,  held  that  an  English  mandatary  was  suf- 
ficient. 

This  was  an  action  by  E.  P.  Goodhall,  British  vice- 
consul,  Bahia  Blanca,  Argentine  Republic,  against  Robert 
Mackill,  shipowner,  29  Waterloo  Street,  Glasgow,  conclud- 
ing for  payment  of  certain  sums  of  money.  The  action  was 
defended,  and  the  defender  called  upon  the  pursuer  to  sist 
a  solvent  mandatary.  The  Court  appointed  the  pursuer  to 
do  so  within  a  month  of  the  date  of  the  interlocutor.  The 
pursuer  then  lodged  a  minute,  in  which  Read,  Hamilton,  & 
Co.,  63  Cornhill,  in  the  city  of  London,  were  offered  as 
mandataries.  The  defenders  objected,  and  insisted  on  the 
pursuer  naming  a  Scotch  mandatary.  The  following  inter- 
locutor was  pronounced  by  the  Sheriff-Substitute  (Erskike 
Murray)  on  the  point : — 
July  »^i»i.  Glasgow,  29^^  Jidy,  1891. — Allows  minute  for  pursuer,  No.  8 

***^uiSat."*  ^^  process,  to  be  received ;  closes  the  record ;  appoints  parties  to 
debate  the  case  to-day,  and  having  heard  parties'  procurators, 
sists  Read,  Hamilton,  &  Co.,  63  Cornhill,  in  the  city  of  London, 
as  mandataries  for  the  pursuer :  Allows  a  proof,  and  orders  the 
case  to  the  diet  roll.  A.  Erskine  Murray. 

Note, — Some  years  ago  the  present  Sheriff-Substitute  was 
inclined  to  take  a  narrower  view  of  the  effect  of  the  Judgments 
Extension  Act  of  1882  as  regards  the  appointment  of  a  mandatary 
in  cases  arising  in  England.  From  subsequent  decisions  by  the 
^heriffPrincipal,  however,  it  must  be  held  that  in  Lanarkshire  at 
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any  rate  the  sisting  of  a  mandatary  for  any  English  party  to  an  LASAmttHimi. 
action  is  unnecessary.     But  if  this  is  the  law,  the  Sheriff-Substitute     ^{gj^  * 
is  unable  to  see  any  distinction  in  principle  for  rejecting  an  English    jui^'^xsn. 
mandatary  when  proposed  for  a  foreign  party.     If  an  English  gbwivi^xiirB 
pfrincipal  is  sufficient,  why  not  an  English  knandatary?  mtomt. 

A.  E.  M. 
For  punaer—Mr.  John  A.  Spum  (Meisrv.  Maclay,  Murray,  k 

Spens),  Glaagow. 
For  defendera— Mr.  H.  A.  Boxbttrgh  (MeMTs.  Wright,  John- 
ston, Mackbnxix,  ft  RoxsiTROH),  Qlaegow. 


A.  Shannon  &  Co.'s  Sequestration.  No.  17. 

Bankruptcs^ — Conipetttion  fw  office  of  trustee— DiliffeMe  and  ^^a^^"'*^ 
commission  to  recover  documents  in  hands  of  third  parties  %S5l2iim&* 
— Production  of  documents^  ifec. — Purchase  of  claim  or         — 
vote  for  voting  purposes. — Held^  on  authority  of  Tennent^ 
12th  January,  1878,  5  R  437,  that  documents  tending 
to  prove  objections  to  a  candidate  for  the  office  of  trustee 
may  be  recovered  under  diligence,  and   diligence  and 
commission  granted  accordingly. 

Held  that  the  vote  of  a  party  whose  mandatary  had 
absolutely  sold  and  received  payment  for  his  vote  prior  to 
his  vote  being  given  was  bad,  or  if  the  sale  was  after  the 
hour  of  the  vote,  the  case  would  fall  under  section  64  of 
the  Bankruptcy  Act,  and  was  therefore  bad. 

Held  that  a  vote  purchased  after  the  date  of  seques- 
tration is  bad  for  voting  purposes. 

Held  that  the  oath  by  the  secretary  of  a  limited 
company  is  sufficient,  as  being  one  of  the  officials  of  a 
corporation  specially  authorised  under  section  25. 

The  estates  of  Alexander  S.  Shannon  &  Co.,  pianoforte 
dealers  and  music-sellers,  at  No.  300  Sauchiehall  Street, 
Glasgow,  and  Alexander  S.  Shannon,  otherwise  named 
Alexander  Shannon,  a  partner  of  said  firm  of  Alexander 
S.  Shannon  &  Co.,  as  snob  partner  and  as  an  individual, 
were  sequestrated  on  14th  November,  the  first  deliverance 
being  dated  3rd  November.  At  the  meeting  for  the  elec- 
tion of  trustee  two  candidates  were  proposed,  viz.,  William 
Couper  Tait,  chartered  accountant,  and  John  S.  Gavin, 
accountant.  Personal  objections  were  stated  by  Mr.  Tait 
to  Mr.  Gavin  at  the  meeting  of  creditors,  and  notes  of 
objections  for  both  candidates  were  lodged  with  the  Sheriff- 
Clerk.  The  personal  objections  were  that,  in  respect  either 
Mr.  Gavin  or  parties  acting  by  or  for  him  or  under  his 
instmctions  bad,  after  the  date  of  sequestration,  purchased 
claims  or  votes  for  the  purpose  of  securing  a  majority  of 
votes  in  value,  and  thereby  endeavoured  to  turn  the 
election,  Mr.  Gavin  was  ineligible  for  the  office.  Mr. 
Tait  lodged  a  specification  calling  for  certain  documents 

Digitized  by  CjOOQIC 


42  SHERIFF  COURT  REPORTS. 

uiAmtiHimi.  tending  to  establish  his  objectionB  as  to  the  alleged  pur- 
^^nSSASSi!  chase,  and  asked  for  a  commission  to  recover  these  docu- 
ments,  some  of  which  were  in  London  and  some  in  Glasgow. 
The  application  was  opposed,  and  the  following  interlo- 
cutor was  pronounced  by  the  Sheriff-Substitute  (Erskine 
Murray)  : — 
Decjjjaw.  GiJLSGOW,   9tk  December,   1891.— Having  heard   parties'  ppt>- 

^**1icwSt."'  curators,  approves  of  the  specification  of  documents  called  for  by 
the  party  Tait ;  grants  diligence  for  recovery  thereof  and  commis- 
aion  to  Mr.  Robert  Wilson,  writer.  Sheriff  chambers,  Glasgow,  to 
take  the  evidence  of  havers  resident  in  this  country  and  also  in 
London,  said  evidence  to  be  reported  qvam  prtmum, 

A.  Erskine  Murray. 

The  various  documents  recovered  under  this  commission 
were  tendered  to  the  Court,  and  a  diet  for  disposing  of  the 
objections  fixed,  the  result  of  which  was  as  follows : — 
Dec.  «^i8w.  Glasgow,  26th  Deceniber,  1891.— The  Sheriff-Substitute  having 

heard  pai-ties'  procurators  and  advised  the  case,  sustains  the  objec- 
tion of  the  competitor  Tait  to  the  vote  of  N.  Rosentreich  for  £53 
Is.  7d.,  to  the  vote  of  Winchester  &  Nicholson  to  the  extent  of 
£3  58.  4d.,  to  the  vote  of  R.  Pean  to  the  extent  of  58.  9Jd.,  to 
the  vote  of  John  Nisbet  for  £107  Hs.,  and  to  the  vote  of  J.  D. 
MThun  to  the  extent  of  28.  6d. — all  on  behalf  of  the  competitor 
Gavin  :  Repels  the  objection  of  the  complainer  Gavin  to  the  vote 
of  Jules  Rolez  to  the  extent  of  £59  IGs.,  and  that  to  the  vote  of 
the  Tennessee  Piano  Company,  Limited,  for  £80  lOs. — both  on 
behalf  of  Tait :  Finds  that  the  result  of  the  above  findings  is  that 
the  competitor  l^ait  is  left  necessarily  in  a  majority :  Therefore 
declares  the  said  William  Couper  Tait  to  have  been  duly  elected 
tinistee  :  Finds  the  competitor  Gavin  liable  to  the  competitor  Tait 
in  the  sum  of  £10  10s.  of  expenses,  for  which  sum  decerns. 

A.  Erskine  Murray. 

Note, — The  vote  of  Rosentreich  is  bad  because  the  documents 
produced  show  that  either  the  mandatary  acted  for  a  party  who 
had  absolutely  sold  and  received  payment  for  his  vote  prior  to  his 
vote  being  given,  in  which  case  he  had  no  right  to  vote,  or,  if  the 
sale  was  after  the  hour  of  the  vote,  the  mandatary  must  be  held  to 
be  really  acting  for  the  purchaser,  and  in  that  case  the  vote  would 
be  bad  under  section  64  of  the  Bankruptcy  Act. 

Nisbet's  vote  is  bad  because  it  is  clear  from  the  documents 
produced  or  exhibited  that  the  purchase  was  not  concluded  till 
after  the  date  of  sequestration,  and  thus  fell  under  section  64. 

There  is  not  sxifl&cient  proof  of  the  objection  to  the  £59  odds 
of  Rolez's  claim,  that  it  was  sworn  to  prior  to  sequestration. 

As  to  the  Tennessee  Piano  Company's  claim,  the  objection 
that  the  bills  founded  on  arc  invalid  because  drawn  by  the  secre- 
tary of  a  descriptive  firm  seems  iuvalid.     Any  part}*,  if  properly 
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authorised,  maj  draw  bills.     If  it  was  essential  for  the  claim  that  Lamavueikb. 
a  statement  to  the  effect  that  Ball  was  authorised  to  do  so  should  shwmon  a co.« 

Sequeatntioii. 

be  inserted,  it  is  amendable  to  that  effect     Further,  the  objection    Dec.  mTiwi. 
that  A.  H.  Smith  takes  the  oath  as  the  secretary  of  a  limited  com-  BheriffBuxiiii 
pany  is  bad,  as  the  secretary  is  one  of  the  officials  of  a  corporation      ^^^*^^- 
specially  authorised  under  section  25. 

In  the  circumstances  it  is  unnecessary  to  decide  the  personal 
objection,  consideration  of  which  was  reserved,  as  it  was  mixed  up 
with  the  purchasing  transactions. 

The  expenses  are  much  heavier  than  usual;  in  respect  that  a 
commission  of  havers  was  granted  and  carried  out. 

A.E,  M. 
For  competitor  Tait — Mr.  Dan.  Hill,  Glasgow. 
For  competitor  Gavin— Mr.  R.  M.  Dunlop,  Glasgow. 


Forrester  &  Forrester's  Sequestration.  No.  18. 

Bankruptcy — Competition  for  office  of  trustee — Conjunct  and     ^"^^■'*"' 
confiderU  votes— Metum  of  process  to  Sheriff-Clerk  after     ^fSSSSA 
meeting  of  creditors, — Held  that  a  vote  by  a  conjunct   SeguegtraUon. 
and  confident  party  may  be  supported  by  other  docu- 
ments not  in  the  deponent's  handis  at  the  date  of  making 
of  affidavit. 

Opinion  as  to  when  the  preses  of  the  first  meeting 
of  creditors  should  return  or  report  the  proceedings  to 
the  Sheriff-Clerk. 

The  estates  of  Forrester  &  Forrester,  aerated  water 
manufacturers,  Glasgow,  as  a  company,  and  John  Merry 
Forrester  and  Samuel  Frank  Forrester,  aerated  water 
naanufacturers  in  Glasgow,  the  sole  partners  of  said  com- 
pany, as  such  partners  and  as  individuals,  were  sequestrated 
on  1st  December,  1891,  and  at  the  first  meeting  of  creditors 
held  for  the  election  of  trustee  and  commissioners,  &c., 
two  candidates  were  nominated  for  the  office  of  trustee 
— Mr.  Archibald  Macrae  and  Mr.  John  Wishart,  both 
accountants  in  Glasgow.  Notes  of  objections  were  lodged 
for  both,  and  both  got  a  diligence  and  commission  to 
recover  documents  to  support  their  various  objections. 
Mr.  Wishart  further  objected  to  the  whole  proceedings 
in  respect  that  Mr.  Macrae,  his  competitor,  as  preses 
of  the  meeting,  had  retained  the  proceedings  and  vouchers 
of  the  meeting  till  the  morning  of  the  day  when  the 
four  days  for  lodging  notes  of  objections  expired,  and 
pleaded  that  he  was  thereby  precluded  from  making  his 
objections  sufficiently  specific,  and  further  averred  that 
certain  of  the  affidavits  had  been  altered  by  some  one  since 
the  time  of  the  meeting  and  before  lodgment  with  the 
Clerk  of  Court    The  Sheriff-Substitute  (Erskine  Murray) 
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laiabuhiu.   heard  parties  on  the  various  points,  and  issued  the  follow- 
FSSStel'?     ing  interlocutor: — 

BvQiiottntion.  •* 

DeasTiwi  Glasgow,  31«*  December^  1891. — The  Sheriff-Substitute  having 

Sheruf^KiHB  l^^^^d  parties'  prociurators  aud  advised  the  case,  repels  in  toto  the 
MriBAY.  objections  stated  by  the  competitor  Wishart  to  the  votes  of  Mrs. 
Forrester,  John  Gourlay,  James  Forrester,  Forrest  &  Son,  the 
Wrexham  Lager  Beer  Co.,  J.  G.  Thomson  &  Co.,  Thomas  Smith, 
and  W.  Wallace,  on  behalf  of  the  competitor  Macrae:  Further 
repels  the  objection  by  Wishart  to  the  vote  of  A.  D.  Brogan  to 
the  extent  of  £79  10s.  1^.,  but  otherwise  sustains  the  said 
objection,  and  repels  the  objection  by  Wishart  to  the  vote  of 
Lillie  <k  Russell  to  the  extent  of  £21  8s.,  but  otherwise  sustains  the 
said  objection ;  sustains  the  objection  of  Wishart  to  the  vote  of 
J.  <k  J.  Borland  for  £18  3s. :  Finds  that,  as  a  result  of  the  above 
finding,  it  is  unnecessary  further  to  examine  the  votes  in  favour 
of  either  competitor  which  have  been  objected  to,  as  in  any  event 
the  competitor  Macrae  would  be  left  in  a  majority :  Therefore 
declares  the  said  Archibald  Macrae  to  have  been  duly  elected 
trustee  on  said  estates  ;  but  in  the  circumstances  finds  no  expenses 
due,  and  decerns.  A.  Erskine  Murra.y. 

Note, — The  vote  of  Mrs.  Forrester  is  by  a  conjunct  and  con- 
fident party,  but  the  receipts  and  I  0  U*s  given,  which  would  not 
prove  their  own  dates,  are  supported  by  other  documents  which 
go  to  establish  them  when  taken  along  with  the  bankrupts'  books. 
In  the  case  of  James  Forrester,  a  bill  to  a  conjunct  and  confident 
party  is  corroborated  by  a  cheque  of  the  same  date,  which  has  on 
it  the  bank  stamp  of  payment.  The  vote  by  Gourlay  for  M'Ewen 
is  also  supported  by  the  bankrupts'  books,  and  there  is  nothing  to 
prove  the  allegation  of  coujunctness  or  confidence.  In  regard  to 
Forrest  k  Son,  Wrexham  Co.,  and  Thomas  Smith,  &c.,  allegations 
as  to  subsequent  alterations  cannot  be  held  to  be  substantiated. 

No  expenses  have  been  given  because  the  Sheriff-Substitute  is 
of  opinion  that  the  competitor  Macrae,  while  acting  as  preses, 
ought  to  have  had  the  documents  in  his  possession  lodged  with 
the  Sheriff-Clerk  on  the  day  following  the  meeting,  though  it  was 
too  late  to  do  so  on  the  day  of  meeting.  No  doubt  the  meeting 
only  terminated  at  a  late  hour  on  Friday,  but  surely  the  inventory 
could  have  been  prepared  in  time  for  lodgment  before  1  p.m.  on 
Saturday.  Had  the  other  competitor  been  any  way  prejudiced  by 
the  delay,  the  Sheriff-Substitute  might  have  given  more  weight  to 
the  objection  .than  simply  dealing  with  it  as  a  question  of  expenses. 
The  complainer  Wishart  was  not  really  prejudiced,  however,  nor  is 
the  delay  attributable  to  any  improper  motive.  The  Sheriff-Sub- 
stitute, therefore,  has  only  taken  the  matter  into  consideration  on 
the  point  of  expenses.  A.  E.  M. 

For  oompetitor  Macrae—Mr.  Wm.  Lucas,  Glasgow. 
Tor  competitor  Wishart — Mr.  D.  D.  Bxiryi£,  Glasgow. 
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Axaus  MacLeod,  Pursuer;    The  Ardan  Steamship  Co.,     No.  19. 
Limited,  Defefiders.  laiia»mki»i. 

Ship — Seaman — Desertion, — Circumstances  in  which  it  was ^8t£S2hipCor" 
held  {rev,  Sheriflf-Substitute)  that  a  seaman  who,  when  his 
vessel  was  about  to  sail,  went  ashore  at  a  foreign  port 
against  the  orders  of  the  master  and  was  left  behind, 
although  not  strictly  a  deserter,  had  committed  such  a 
breach  of  duty  as  barred  any  claim  for  wages  subsequent 
to  that  date. 

Reparation — Contravention  of  Merchant  Shipping 
Act — NonrliahUity  of  owners  for  fault  of  master. — Held 
that  the  owners  of  a  ship  are  not  liable  in  damages  to  the 
crew  for  injury  resulting  from  the  fault  of  the  master,  or 
from  his  contravention  of  the  Merchant  Shipping  Act. 

The  fckcts  appear  from  the  interlocutors  of  the  Sheriffs 
(Guthrie  and  Berry),  which  were  as  follows : — 

GiiASGOW,  1st  May,  1891. — Having  heard  parties'  procurators,  May  i.  law. 
Finds  that  pursuer  was  a  seaman  on  board  the  British  steamship  flheriffQw"*". 
"  Ardandhu,'*  which  was  loading  at  Savannah,  Georgia,  U.S.,  on 
November  22, 1890 :  Finds  that  the  master  on  the  morning  of  that 
day,  the  ship  having  then  nearly  completed  her  loading,  ordered 
that  the  bunks  in  the  seamen's  division  of  the  forecastle  should  be 
removed,  and  that  the  seamen  should  occupy  the  other  (the  fire- 
men's) division  on  the  homeward  voyage :  Finds  that  the  pursuer 
and  three  other  seamen  objected  to  do  so  on  the  ground  that  this 
part  of  the  forecastle  was  inadequately  ventilated,  and  too  small, 
and  otherwise  insufficient  for  their  accommodation,  and  asked  the 
master's  permission  to  go  ashore  to  make  complaint  to  the  British 
consul :  Finds  that  the  pursuer  and  the  said  other  seamen,  either 
misunderstanding  the  master's  reply  or  resolved  to  make  their  com- 
plaint at  any  hazard,  went  ashore  to  the  consul's  office ;  and  that  in 
fifteen  minutes  thereafter,  and  before  it  was  possible  for  them  to 
return  from  the  office,  the  master  sailed  away  and  left  the  pursuer 
and  his  companions  at  Savannah  :  Finds  that  the  master  of  the 
"  Ardandhu"  was  not  justified  in  so  leaving  the  pursuer  at  Savannah, 
and  that  the  defenders  are  liable  to  pay  to  the  pursuer  wages  and 
damages :  Therefore  decerns  against  the  defenders  in  terms  of  the 
first  head  of  the  prayer  as  restricted  by  minute  No.  9  of  process, 
and  for  the  sum  of  £30  sterling  in  terms  of  the  sixth  head  of  the 
prayer :  Quoad  ultra  assoilzies  the  defenders,  and  decerns :  Finds 
the  defenders  liable  in  expenses,  &c.  W.  Guthrie. 

Note, — As  Lord  Stowell  said,  "  The  maritime  law  of  any  country 
"  is  averse  to  the  discharge  of  native  seamen  in  foreign  ports";  and 
British  statute  law  has  been  careful  to  guard  British  seamen  against 
the  danger  of  being  rashly  or  cruelly  left  at  foreign  ports  by  the 
owners  or  masters  under  whom  they  serve.  In  the  present  case 
there  is  no  manner  of  doubt  that  the  pursuer  and  his  companions 
were  left  by  the  master  of  the  "  Ardandhu"  at  Savannah,  in  Georgia, 
without  their  clothing  or  effects,  and  that  they  consequently  suffered    i 
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Larabkshim.  very  considerable  hardship  and  loss.    The  question  to  be  eonsidered 
"^twSahl  *S*°  ^^  whether  the  defenders,  the  owners,  and  more  immediately  the 
MftfiTisoi.     shipmaster,  for  whose  acts  they  must  be  responsible,  have  justified 
sheriffGuTHAii.  ^^^  conduct  in  sailing  away  without  these  men. 

There  is  a  distinct  conflict  of  evidence.  The  master,  sup- 
ported by  several  witnesses,  says  that  at  an  earlier  hour,  between 
ten  and  eleven  o'clock  in  the  forenoon,  when  the  men  were 
grumbling  at  having  to  quit  their  commodious  quarters  in  their 
own  division  of  the  forecastle  and  live  in  the  other  division  along 
with  the  firemen,  he  told  them  that  one  of  them  and  one  of  the 
firemen  might  go  to  the  consul  if  they  objected  to  his  orders,  that 
they  did  not  do  so,  and  that  when  they  proposed  to  go  on  his 
return  to  the  ship  he  refused  them  permission,  saying  that  he  was 
about  to  sail  and  could  not  wait,  that  they  ought  to  have  gone 
before  when  he  gave  them  leave,  and  that  they  could  see  the  consul 
at  Newport  Xews,  where  the  ship  was  to  call.  The  men,  partly 
corroborated  by  the  first  mate  Stewart,  deny  having  heaid  the 
master  give  them  permission  in  the  morning  to  go  to  the  consul, 
and  say  that  the  master  in  a  coarse  way  gave  them  leave  at  two 
o'clock  to  go  to  the  consul,  and  to  another  place  also,  which  they 
chose  to  interpret  as  leave  to  go  ashore. 

I  incline  to  think  that  both  stories  are  mainly  true,  though 
they  are  treated  by  their  respective  authors  and  by  the  procurators 
as  entirely  inconsistent.  Some,  at  least,  of  the  pursuer's  witnesses 
are  not  truthful  when  they  ignore  the  captain's  reference  to  the 
consul  in  the  morning,  but  it  is  quite  possible,  and  indeed  probable, 
that  the  captain,  though  he  now  denies  it,  did,  in  a  somewhat 
angry  interview  at  a  later  hour  with  MacLeod  and  the  others,  use 
the  expression  which  they  construe  as  giving  them  leave  to  go  to 
the  consul.  Upon  a  fair  view  of  the  evidence  perhaps  it  can 
hardly  be  said  that  the  master  did  give  them  such  permission; 
but  on  the  other  hand,  I  am  of  opinion  that  the  men  mighty  not 
very  unreasonably,  believe  that  they  had  a  grievance  warranting 
an  application  to  the  consul,  that  Captain  Smith  should  at  least 
have  given  them  time  to  go  to  and  return  from  the  consular  office, 
even  although  he  may  have  believed  it  to  be  closed,  and  that  in 
the  circumstances  he  was  not  justified  in  sailing  away  and  leaving 
them  totally  unprovided  for  in  a  foreign  country.  The  defenders  say 
the  conduct  of  the  men  amounted  to  desertion,  and  that  the  master 
at  the  time  made  an  entry  in  the  official  log  to  that  effect.  The 
sufficient  answer  is  (1)  that  according  to  the  authorities,  to  which 
it  is  unnecessary  to  refer  in  detail  (see  Eraser,  Master  and  Servant, 
476;  Maclachlan,  Shipping,  241),  the  men's  conduct,  though 
culpable  in  some  measure  and  hasty,  did  not  amount  to  desertion; 
and  (2)  that  if  it  did.  Captain  Smith  did  not  take  the  measures 
required  by  the  law  in  the  circumstances.  He  made  an  entry  in 
the  official  log  book,  but  he  failed  to  obtain  the  certificate  required 
by  the  207th  section  of  the  Merchant  Shipping  Act.  It  was  not, 
so  far  as  can  be  seen,  impracticable  to  do  so,  for  I  cannot  hold  it 
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to  be  so  merely  because  it  might  (it  is  not  proved  that  it  would)   lamaubbiu. 
have  detained  the  ship  for  twelve  or  even  twenty-four  hours.  "'StSSJiu  ^*" 

It  may  be  said  that  the  pursuer  having  been  in  fault  himself  u»ri7i«»i. 
cannot  recover  damages  for  wrong-doing  arising  out  of  his  own  BheriffGuTHni, 
disobedience.  Assuming  that  disobedience  in  leaving  the  ship  is 
proved,  it  is  still  clear  that  the  case  does  not  fall  within  the 
principle  of  contributory  fault  or  par  delictum  properly  understood ; 
and  as  there  is  no  desertion,  and  a  distinct  breach  of  the  law  on  the 
part  of  the  master  out  of  which  the  cause  of  action  arises,  I  cannot 
give  effect  to  any  plea  of  this  kind.  Upon  the  whole,  although  I 
am  well  aware  of  the  importance  of  supporting  the  legitimate 
authority  of  the  masters  of  ships,  I  am  unable  to  exonerate. Captain 
Smith  from  blame  in  sailing  away  with  undue  haste,  with  entire 
want  of  consideration  for  the  well-being  of  the  seamen  under  his  care, 
and  entire  neglect  of  the  express  provisions  of  an  Act  of  Parliament 
which  ought  to  be  known  to  everyone  in  his  responsible  position. 
This  being  so,  it  seems  to  me  that  a  slight  error,  if  such  there  was 
on  the  part  of  the  men,  who  had  no  thought  of  desertion,  cannot 
deprive  them  of  the  right  to  recover  wages  and  damages.     W.  G. 


Glasgow,  25th  A%Lg%ut^  1891. — Having  heard  parties'  procurar  Augggt  as.  iw. 
tors  and  considered  the  case,  Finds  that  the  pursuer,  being  at  the  8»»«iirB«aET. 
time  a  seaman  and  one  of  the  crew  of  the  steamship  '*  Ardandhu,'' 
of  which  the  defenders  are  the  owners,  was,  along  with  three 
others  of  the  seamen,  left  behind  by  the  master  on  sailing  home 
from  Savannah,  in  the  United  States  of  America,  on  22nd 
November,  1890;  finds  that  when  the  pursuer  was  so  left 
behind,  he,  along  with  the  said  other  seamen,  had  gone  ashore 
without  leave  and  in  the  knowledge  that  the  ship  was  ready  to 
sail ;  finds,  under  reference  to  the  annexed  note,  that  in  leaving 
the  ship  the  pursuer  conunitted  a  breach  of  duty  barring  any 
claim  on  his  part  for  wages  subsequent  to  his  leaving;  finds 
further,' that  whether  the  master  was  justified  or  not  in  sailing 
away  and  leaving  the  pursuer  behind,  no  claim  of  damages  in 
respect  thereof  can  in  law  be  sustained  against  the  owners ;  there- 
fore recalls  the  interlocutor  appealed  against :  Decerns  against  the 
defenders  under  the  first  head  of  the  petition  for  the  sum  of 
£3  Os.  9d.,  being  the  amount  of  wages  earned  by  the  pursuer  and 
unpaid  at  the  time  of  his  leaving  the  ship :  Quoad  ultra  assoilzies 
the  defenders  from  the  cravings  of  the  petition,  and  decerns  :  Finds 
pursuer  liable  in  expenses,  including  those  of  the  appeal,  t&c. 

RoBBRT  Berrt. 

S^oU. — In  November  last  the  pursuer,  a  seaman,  was  one  of 
the  crew  of  the  defenders'  steamship  *^  Ardandhu,''  and  on  the 
22nd  of  that  month,  on  the  vessel  sailing  with  her  cargo  from 
Savannah,  in  the  United  States,  he  was  left  behind,  along  with 
three  others  of  the  seamen  who  had  gone  ashore  with  him.  The 
ship  was  being  loaded  with  cotton,  and  on  the  morning  of  that  day, 
the  loading  being  then  nearly  completed,  the  captain  when  on  shore  )q[c 
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Lamauhwu.  had  been  asked  by  the  ship's  agents  if,  with  the  view  of  taking 
^S&^Mp^  ^'^^  cargo,  he  could  accommodate  all  the  men  on  one  side  of  the 
AuffortiS.1891.  ^^^P*  '^^®  seamen,  five  in  number,  had  previously  been  accom- 
sheriiri^tBT.  niodated  on  one  side  of  the  forecastle,  and  the  four  firemen  on  the 
other,  and  before  resolving  to  make  a  change  by  transferring  the 
seamen  to  the  same  division  with  the  firemen  the  captain  con- 
sulted the  British  consul,  by  whom  he  was  told  that  if  the  division 
was  certified  as  sufficient  for  nine  men  he  might  make  the. change. 
It  must,  I  think,  be  held,  notwithstanding  evidence  to  the  con- 
trary given  by  the  men  who  were  left  behind,  that  the  division 
was  duly  marked  as  sufficient  for  the  accommodation  of  that 
number.  About  half-past  ten  the  ctaptain  returned  to  the  ship 
and  gave  orders  to  the  mate  for  the  men  beinx  shifted.  A  few 
minutes  afterwards,  while  the  bunks  were  being  broken  up,  the 
captain  went  forward  to  the  forecastle,  when  there  appears  to  have 
been  a  grumbling  among  the  men  about  the  proposed  change. 
There  is  some  discrepancy  between  the  witnesses  as  to  which  of  the 
men  were  present  at  this  time,  but  I  think  it  must  be  taken  that 
Sieckel  and  Ooutts,  two  of  the  men  subsequently  left  behind,  were 
there,  and  probably  also  Neil  Anderson,  the  third  of  those  left 
behind  with  the  pursuer.  Whether  the  pursuer  himself  was  also 
present  is  not  so  clear.  The  captain  and  the  carpenter,  MK^Uum, 
say  that  he  came  to  the  forecastle  behind  the  captain,  while  he 
denies  that  he  saw  the  captain  then.  It  does  not  seem  to  me  of 
much  consequence  which  of  the  two  accounts  is  correct.  Another 
point  on  which  there  is  a  discrepancy  in  the  evidence  is  whether 
the  captain  then  offered,  as  he  says,  to  go  on  shore  along  with  two 
of  the  men  to  see  the  consul  regarding  their  objections  to  being 
shifted.  In  his  evidence  on  this  point  the  captain  is  supported  by 
the  second  mate,  Morgan,  and  by  the  carpenter,  while  the  four  men 
left  behind  deny  that  any  such  proposal  was  made.  The  Sheriff- 
Substitute,  who  saw  the  witnesses,  says  that  "some  of  the  pur- 
"  suer's  witnesses  are  not  truthful  when  they  ignore  the  baptain's 
**  reference  to  the  consul  in  the  morning,"  and  on  a  careful  con- 
sideration of  the  evidence,  I  think  it  must  be  taken  that  an  offer  to 
go  to  the  consul  was  made  to  the  men,  as  the  captain  says.  They 
did  not,  however,  avail  themselves  of  it.  When  the  men  went  to 
dinner  the  gnmibling  continued,  and  the  four  men  in  question  took 
their  dinner  in  the  open  part  of  the  forecastle  on  the  plea  that 
there  was  not  room  for  them  in  the  firemen's  division.  They  had 
a  talk  over  the  matter  among  themselves,  and  about  two  o'clock, 
when  the  captain  (who  had  in  the  meantime  gone  ashore  for  the 
ship's  papers  preparatory  to  sailing)  returned  on  board,  they  went 
together  to  remonstrate  with  him,  the  pursuer  apparently  being 
the  chief  spokesman.  The  pilot  had  before  this  come  on  board, 
and  the  four  men  had,  under  the  mate's  orders,  assisted  in  single 
mooring  the  ship  with  the  view  of  her  leaving.  An  angry  inter- 
^  view  with  the  master  took  place,  and,  according  to  the  account 

given  by  the  men,  on  their  requesting  to  be  allowed  to  go  (»i  shore  ^ 
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to  see  the  consul  he  tol4  them  in  coarse  language  to  go  to  the  jiAVkhmmw. 
consul  if  thay  pleased,  and  "to  go  to  hell"  afterwards.  This,  ^^©7  ^'St^S^hV^co"^ 
say,  they  interpreted  as  permission  to  go  to  the  consul,  and  they  ^u^uT^^  ^^^ 
left  the  ship  in  a  body  in  consequence.  The  captain  says  that  he  ghorirBBaiT. 
refused  permission,  that  he  did  not  use  the  coarse  langufl^e 
attributed  to  him,  that  he  told  them  that  if  they  went  on  shore 
they  would  not  see  the  consul,  as  the  day  being  Saturday  his  ofl&ce 
shut  at  two  o'clock,  and  that  if  they  left  the  ship  he  would  treat 
them  as  deserters  He  further  says  that  he  told  them,  he  was  to 
call  at  Newport  News,  some  two  days'  sail  from  Savannah,  and 
that  if  they  wished  they  could  see  the  consul  there.  There  is 
thus  a  conflict  of  evidence  as  to  what  the  captain  said  to  the  men 
at  this  time ;  but  even  if  we  accept  their  statement  as  true  and 
believe  that  he  used  the  words  they  mention,  these  could  not  be 
regarded  as  anything  more  than  an  expression  of  anger  on  his  part. 
The  words  were  not  such  as  could  fairly  be  interpreted  into  a  per- 
mission to  the  men  to  go  on  shore  and  consult  the  consul.  If  that 
had  been  the  captain's  meaning  he  would  in  all  probability  have 
gone  ashore  with  them,  as  he  says,  and  would  not  have  left  them 
to  go  alone.  The  inference  I  draw  from  the  proof  is  that  they 
went  on  shore  at  their  own  risk,  and  in  defiance  of  the  captain.  It 
seems  to  me,  further,  not  an  unfair  inference  that  they  left  the 
ship  reckoning  that  without  them  she  would  be  so  undermanned 
that  the  captain  would  not  venture  to  sail  away.  The  crew  all 
told  consisted  of  nineteen,  and  of  these  only  five,  including  the  four 
who  went  on  shore,  were  seamen,  so  that  when  they  left  there 
remained  on  board  but  one  seaman,  and  he  at  the  time  was  lying 
unwell  in  his  berth.  Neil  Anderson,  one  of  the  four,  says  in  his 
evidence,  "  We  never  thought  he  (the  captain)  would  go  away  with 
"  only  one  sailor." 

In  about  a  quarter  of  an  hour  after  the  men  went  on  shore  the 
ship  sailed,  and  they  were  left  behind.  The  captain,  confirmed  by 
other  witnesses,  says  that  by  his  orders  the  mate  blew  the  ship's 
whistle  in  the  men's  hearing  to  warn  them  that  he  was  about  to 
sail,  while  they  say  that  they  did  not  hear  a  whistle.  The  mate, 
Stewart,  was  examined  on  commission  on  2nd  February,  1891, 
before  the  record  was  closed,  and  in  some  respects  the  evidence 
given  by  hun  is  favourable  to  the  men.  I  do  not  think,  however, 
that  much  reliance  can  be  placed  on  what  he  says.  Apart  from 
other  features  in  his  evidence  which  seem  to  me  unsatisfactory,  he 
contradicts  on  material  points  an  account  of  the  occurrences  drawn 
up  by  the  captain,  on  14th  December,  at  Havre,  for  the  information 
of  the  owners,  which  he  himself  signed  as  "a  true  statement,"  and 
the  only  explanation  he  offers  for  the  discrepancy  is  that  if  he  had 
not  given  his  signature  the  captain  would  probably  have  made  it 
very  disagreeable  for  him.  The  captain,  when  he  sailed  away, 
entered  the  four  men  in  the  official  log  as  deserters,  and  the  mate 
made  a  similar  entry  in  his  log. 
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LAiAiucBHiai.  I  do  not  think  that  in  the  circumstances  the  men  can  be 
^Bt^h\v^  regarded  as  having  been  deserters,  that  is,  in  the  sense  that  they 
Angu8t26i  1891.  ^®^*  without  an  intention  of  returning.  They  went  on  shore  in  their 
heriffBBEET.  working  clothes,  leaving  the  bags  with  their  effects  behind  them, 
and  it  may  be  presumed  that  they  proposed  to  return.  Left 
behind  as  they  were,  they  were  exposed  to  hardship — some  of  them 
suffered  in  health  from  exposure — ^and  they  returned  to  this 
country  with  insufficient  clothing  as  stowaways  in  other  ships. 
But  although  not  strictly  deserters,  they  committed,  in  my 
judgment,  a  grave  breach  of  duty  in  leaving  the  ship  as  they  did 
without  the  master's  permission.  They  knew  she  was  about  to 
sail,  and  by  leaving  her  in  a  body  undermanned  at  that  junctiire 
they  were  guilty,  in  my  opinion,  of  such  a  breach  of  duty  as 
involved  a  forfeiture  of  all  claim  on  their  part  to  wages  after  that 
date.  Whether  the  master  was  in  the  circumstances  justified  in 
sailing  away  without  them  is  a  question  which  I  do  not  feel  called 
upon  to  determine  in  this  action.  The  action  is  directed  not 
against  him,  but  against  the  owners,  and  for  any  fault  on  his  part 
in  leaving  the  men  behind  I  do  not  see  that  they  can  be  held 
responsible.  If  an  offence  against  the  Merchant  Shipping  Act  was 
committed,  it  is  to  the  master  alone  that  liability  for  the  offence 
would  attach.  If  the  case  is  viewed  apart  from  the  statute, 
reliance  cannot  be  placed  on  the  Employers'  Liability  Act  to  affect 
the  owners  with  liability,  for  seamen  are  not  within  the  provisions 
of  the  Employers'  Liability  Act.  Then,  at  comimon  law,  I  am  of 
opinion  that  the  owners  cannot  be  held  liable  in  damages  to  a  sea- 
man for  the  master's  act.  In  a  question  between  a  seaman  and 
the  owners  the  master  has  been  held  to  be  a  fellow  servant  with 
the  seaman,  so  that,  if  not  themselves  guilty  of  fault,  the  owners 
are  not  constructively  liable  in  damages  to  a  seaman  for  a 
negligent  or  wrongful  act  of  the  master  (see  Leddy  v  Gibson^  11 
Macph.  304).  I  think  that  the  claim  of  damages  and  minor  claims 
of  a  kindred  nature  made  in  this  action  against  the  owners  cannot 
in  law  be  sustained.  The  only  extent  to  which,  as  it  seems  to  me, 
effect  can  be  given  to  the  prayer  of  the  petition  is  a  decemituro 
for  wages  earned  and  unpaid  at  the  time  of  the  pursuer's  leaving 
the  ship.  The  amount  of  these  wages  is  given  in  the  course  of  the 
proof  as  £3  10s.  9d.,  but  apparently  the  true  sum  is  £3  Os.  9d. 
So  it  was  stated  at  the  bar  without  contradiction.  The  defenders 
offered,  before  the  action  was  brought,  to  pay  that  amount  to  the 
pursuer,  but  it  was  declined.  The  offer  has  been  repeated  judi- 
cially in  the  defences.  I  think  in  these  circumstances  that  the 
pursuer  must  be  found  liable  in  the  expenses  of  the  action. 

■      R.  B. 

For  pursuer— Mr.  Hugh  Macleod  (Messrs.  Ramsay  k  Macleod), 
Glasgow. 

For  defenders— Mr.  John  Grove,  jun.  (for  Messrs.  John  Steuart 
&  Gillies),  Glasgow. 
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Wilson,  Guthrie,  &  Co.,  Purmers;  C.  L.  Wright,        No.  20. 
Defender,  lahamshim. 

Reparation — Landlord  and  Tenant — Culpa — Defective  con-  ^-co^iwlShtl' 
struction  of  roof — Where  no  proper  overflow  was  provided 
in  the  roof  of  a  store  for  carrying  off  an  accumulation  of 
rain  water  caused  by  the  accidental  choking  of  a  con- 
ductor, held  that  the  landlord  was  liable  for  the  damage 
thereby  occasioned  to  the  tenants'  goods  in  respect  that 
the  injury  would  not  have  been  sustained  if  the  con- 
struction of  the  roof  had  not  been  defective. 

The  facts  of  the  case  axe  fully  stated  in  the  interlocutor 
of  the  Sheriff-Substitute  (Guthrie),  which  was  as  follows: — 

Glasgow,  23rd  February,  1891.-— Having  heard  parties'  pro-  Feb.»^i8oi. 
curators,  finds  that  the  pursuers  are  tenants  of  a  store  in  Par-  8^«rtffQ"=w* 
liamentary  Road,  Glasgow,  of  which  the  defender  is  landlord; 
finds  that  on  the  22nd  day  of  August  last  there  was  an  inflow 
between  the  double  roof  whereby  the  pursuers'  goods  lying  under- 
neath the  gutter  were  injured ;  finds  that  the  overflow  was 
caused  by  the  choking  of  the  conductor  pipe  from  said  gutter; 
finds  that  the  gutter  had  been  swept  and  cleaned  by  masons' 
labourers  employed  by  the  defender  on  the  preceding  day,  and 
that  it  was  choked  by  a  piece  of  wood  which  had  been  carried  into  - 
the  conductor  pipe;  finds  that  the  roof  was  defective  in  con- 
struction in  respect  that  no  sufficient  overflow  was  provided  in  the 
event  of  the  conductor  being  accidentally  stopped  up :  Finds  that 
the  defender  is  responsible  for  the  damage,  and  assesses  the 
damages  at  the  sum  of  £21  sterling,  for  which  decerns  in  pur- 
suer's favour,  with  interest  thereon  as  craved  :  Finds  the  defender 
liable  in  expenses,  &c.  W.  Guthrib. 

Note, — The  man  who  lets  a  house  or  building  of  any  kind 
is  under  an  obligation  to  provide  and  generally  to  maintain  it  in  a 
condition  fit  for  the  purpose  for  which  it  is  intended.  A  dwelling- 
house  must  be  fit  for  habitation,  a  workshop  for  the  operations  of 
the  lessee's  trade,  a  store  for  the  safe  keeping  of  the  lessee's  goods. 
In  the  present  case  the  pursuers  are  tenants  of  a  store  wherein 
they  keep  paper  goods,  in  which  they  deal.  It  is  proved  that 
a  considerable  quantity  of  strawboards,  a  paper  material  for 
making  boxes,  was  wetted  in  the  store  on  August  22nd  by  water 
which  got  into  the  store  from  the  roof,  and  so  received  damage  to 
an  extent  as  to  which  there  is  not  serious  controversy.  There 
was  a  heavy  but  not  extraordinary  rainfall  that  night.  Flooding 
was  caused  by  the  choking  up  of  a  conductor  which  carried  away 
the  water  from  a  gutter  in  the  valley  roof  of  the  store.  The 
gutter  or  valley  is  terminated  by  a  skew  or  blocking  course  of 
stone,  underneath  which  the  conductor  passes.  The  valley  and 
gutter  are  about  76  feet  in  length,  and  there  is  a  conductor 
at  each  end,  the  gutter  rising  towards  the  centre,  where  there  is  a 
roll  or  raised  piece  of  lead,  probably  sufficient  to  prevent  the 
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LuiAmBni.  passage  of  the  accumulated  water  from  one  end  to  the  other  of 

"S^^i^SStt:  the  gutter. 
Feb.»ri»i.  ^^  pursuers  base  their  claim  on  two  grounds — (1)  that  the 

sheriffGuTHEu.  defender's  labourers  were  employed  on  the  day  before  the  flooding 
in  cleaning  the  roofs  and  gutters,  and  that  it  must  be  inferred 
that  these  men  carelessly  allowed  a  piece  of  wood  to  get  into  the 
conductor,  where  it  was  found  by  the  plumbers  on  the  morning 
when  the  damage  was  discovered  ;  (2)  they  say  also  that  the  con- 
struction of  the  building  was  defective  in  respect  that  no  provision 
was  made  for  the  escape  of  rain  water  in  the  event  of  the  con- 
ductor being  accidentally  choked,  but,  on  the  contrary,  the  gutter 
was  stopped  up  at  the  end  by  a  blocking  course  higher  than  the 
sides  of  the  gutter,  and  therefore  such  as  necessarily  makes  the 
collected  rain  water  in  that  event  rise  above  the  doubling  fillet, 
get  under  the  slates,  and  flow  through  the  roof  into  the  store. 

It  is  certainly  a  curious  coincidence  that  the  overflow  should 
have  happened  immediately  after  men  employed  by  the  defender 
had  been  working  on  the  roof;  and  there  is  only  the  distinct 
denial  of  two  Irish  labourers  that  they  allowed  rubbish  to  get  into 
the  conductor,  and  their  statement  that  the  pipes  were  all  flowing 
freely  after  they  had  left  the  roof,  to  negative  the  presumption 
that  may  be  held  to  arise  from  the  sequence  of  the  events.  The 
possibility  of  their  having  left  the  stick  in  the  gutter  from  which 
it  was  carried  into  the  pipe  by  the  rain  water  has  hardly  been 
considered  in  leading  the  evidence;  and  as  the  stick  has  not 
been  preserved,  and  the  general  evidence  as  to  the  nature  of  the 
stoppage  is  very  meagre,  it  is  difficult  to  saddle  the  defender  with 
liability  on  this  ground,  and  I  would,  I  think,  not  be  disposed  to 
give  judgment  against  the  defender  if  this  were  all. 

In  regard  to  the  second  point,  the  structure  of  the  building, 
the  facts  closely  resemble  those  of  Eeid  v.  Baird  in  4  R.  234. 
That  is  not  a  very  satisfactory  case,  for  it  was  one  of  those  cases 
which  appear  to  great  judges  too  small  to  deserve  their  close 
attention  and  care,  and  there  is  therefore  but  a  sparing  explana- 
tion of  the  principles  on  which  it  was  decided.  And  the  evidence 
or  the  report  does  not  inform  us  what  was  the  immediate  cause  of 
the  overflow — a  stoppage  in  the  rhone  or  some  other  cause.  I 
think,  however,  that  the  case  was  rightly  decided  and  suggests 
what  is  the  proper  view  to  be  taken  here,  namely,  that  the  skew, 
parapet,  or  blocking  course  was  so  high  as  to  make  an  inflow 
through  the  roof  inevitable  whenever  the  conductor  happened  to 
be  stopped;  and  the  choking  of  a  conductor  is  no  very  rare  or 
unlikely  occurrence  any  more  than  a  snowstorm.  Much  stress 
was  laid  on  the  defender's  duty  to  provide  an  overflow  through 
the  parapet  or  skew.  I  do  not  say  that  he  ought  to  have  done  so, 
or  that  that  was  the  proper  manner  of  finishing  the  building. 
But  it  stands  to  reason  that  if  his  gutter  was  raised  to  a  certain 
height  on  each  side  to  meet  the  slates,  the  skew  should  have  been 
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kept  at,  or  rather  below,  the  same  level,  so  that  it  might  not  set  lahaemhirk. 
back  the  water  upon  the  unprotected  part  of  the  roof.     The  pre-  ^ """^  v?right 
ponderance  of  the  expert  evidence  as  to  practice  of  builders  is    peb.'S'iwi. 
against  the  pursuers'  view  that  this  safety  overflow  is  a  proper  sheriffOuiHmxi. 
and  usual  precaution  in  such  circumstances.     But  that  evidence 
does  not,  in  mj  opinion,  negative  the  requirement  of  common 
sense  which  I  have  just  stated.  W.  G. 

Glasgow,   I2th  November,   1891.— Having  heard  counsel  for    n»^-^iwi- 
the  appellant  and  the  agent  for  the  respondents,  adheres  to  the  ^^•'*'^'"^- 
interlocutor  appealed  against:  Finds  the  appellant  liable  in  the 
expenses  of  the  appeal,  and  decerns.  Robert  Berry. 

Note. — In  this  action  by  tenants  against  their  landlord  for 
damages  to  their  stock  said  to  have  been  occasioned  through  the 
flooding  of  the  premises  by  an  overflow  of  rain  water  through  the 
roof,  I  am  of  opinion  that  there  is  not  suflBcient  evidence  to 
support  one  of  the  grounds  on  which  the  action  has  been  based, 
namely,  that  the  flooding  was  caused  by  the  negligence  of  two 
workmen  employed  by  the  landlord  to  clean  the  roof  on  the  day 
before  the  overflow,  who,  it  is  averred,  allowed  one  of  the  gutters 
on  the  roof  or  the  outlet  pipe  therefrom  to  get  choked  with 
rubbish.  As  far  as  the  evidence  shows  there  had  been  no  similar 
flooding  of  the  premises  before,  and  it  is  certainly  remarkable  that 
on  the  night  immediately  after  these  workmen  were  employed  this 
overflow  took  place,  although  the  rain,  while  described  as  heavy, 
is  not  said  to  have  been  exceptionally  so.  The  conductor  or  outlet 
pipe  when  cleaned  out  the  following  day  was  found  to  contain  a 
piece  of  stick  and  other  rubbish,  and  in  that  way  it  had  been 
choked  up.  The  suspicion,  however,  which  this  connection  of 
events  in  point  of  time  is  apt  to  raise,  of  the  workmen  in  question 
having  been  negligent,  cannot,  I  think,  be  carried  beyond  a  mere 
suspicion.  The  two  men  were  examined  as  witnesses,  and  they 
speak  pointedly  of  having  covered  the  opening  of  the  conductor 
pipe  before  they  proceeded  with  their  cleaning  operations.  They 
say  also  that  the  pipe  was  allowing  the  water  to  pass  freely 
through  after  they  left  oflF  their  work. 

The  real  controversy  has  related  to  the  construction  of  the 
premises,  the  question  being  whether  there  was  such  a  defect  in 
the  construction  r>f  the  roof  as  to  entitle  the  tenants  to  hold  the 
landlord  responsible  for  the  flooding  of  the  premises  when  the  con- 
ductor happened  to  become  choked.  The  conductor  in  question 
is  at  the  end  of  a  valley  in  the  roof,  and  at  the  skew,  as  it  was  at 
the  time  of  the  overflow,  there  was  a  blocking  stone  of  such  a 
height,  it  is  said,  as  to  dam  back  the  water  and  prevent  it  escaping 
except  through  the  roof.  There  has  been  a  good  deal  of  evidence 
as  to  the  dimensions  of  this  stone ;  but  although  some  of  the  wit- 
nesses for  the  defender  would  make  out  that  it  was  only  some  five 
or  six  inches  high,  as  seems  to  be  the  height  of  the  corresponding 
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Lamakkshiu.  stone  at  the  other  end  of  the  same  gutter,  my  conclusion  from  the 
&c?"»  Wright*  evidence  is  that  the  height  was  greater,  and  probably  not  less 
Nov.li^ieei.  ^^^^  *^^  inches,  as  stated  by  the  pursuers*  architect,  Mr.  Chalmers, 
.  8herifl¥am»T.  ^^  ^^  ^^8  higher  than  the  sides  of  the  gutter,  which  seem  to  have 
been  seven  inches  high,  the  accumulated  water  could  not  escape 
over  it,  but  would  find  its  way  through  the  roof  and  so  penetrate 
to  the  store  below,  as  happened  on  the  night  in  question.  The 
height  of  the  stone  has  since  been  lowered,  the  witness  M'Nish, 
who  was  employed  to  clean  the  gutter  on  the  day  of  the  overflow, 
having,  as  he  says,  thought  it  advisable  to  cut  a  piece  off,  so  that 
the  rain  would  not  run  into  the  inside  again.  I  am  of  opinion 
that  the  blocking  of  the  roof  valley  by  a  stone  of  those  dimensions, 
involving  a  flooding  of  the  premises  by  rain  water  if  the  conductor 
waa  choked,  was  such  a  defect  in  structure  as  to  make  the  land- 
lord liable  for  the  damage  which  ensued  to  the  tenants'  goods. 
The  evidence  of  some  of  the  witnesses  for  the  defender  has  been 
relied  on  as  showing  that  such  a  construction  of  roof  is  usual, 
prevailing,  it  is  said,  in  even  from  70  to  80  per  cent,  of  the  buildings 
in  Glasgow.  I  am  not  clear  that  what  is  meant  is  that  it  is  usual 
to  have  a  blocking  stone  so  high  as  to  involve  an  overflow  into  the 
interior  of  a  building  when  the  conductor  is  stopped.  All  that  is 
intended  probably  is  that  a  stone  of  the  kind  is  commonly  placed 
at  a  skew.  The  question  really  is  as  to  its  dimensions  relatively 
to  the  height  of  the  gutter.  It  stands  to  reason  that  it  ought  not 
to  be  higher  than  the  sides  of  the  gutter.  One  of  the  defender's 
witnesses  (Mechan,  a  plumber  in  large  practice  in  Glasgow)  admits 
that  it  was  wrong  to  have  the  gutter  lower  than  the  skew,  and 
indeed  it  does  not  require  evidence  to  prove  that  it  was  so.  A 
point  was  made  for  the  defender  that  the  tenants  are  barred  from 
claiming  damages  in  respect  that  they  must  have  been  aware  of 
the  structural  condition  of  the  premises,  and  made  no  complaint. 
I  do  not  think  that  eflect  can  be  given  to  that  contention.  The 
evidence  does  not,  in  my  opinion,  lead  to  the  conclusion  that  the 
structural  defect  was  so  apparent  that  the  tenants  can  be  held 
to  have  been  cognizant  of  it,  and  so  to  have  accepted  responsibility 
for  the  consequences.  For  all  that  appears  they  might  well  be 
ignorant  as  to  the  height  to  which  the  water  in  the  gutter  might 
rise  without  overflowing  and  penetrating  through  the  roof  of  the 
store.  R.  B. 

For  pursuers — Mr.   C.   J.    MacLean   (Messrs.   MagLeam,  Ftte,  ft 

MacIjISAn),  Glasgow. 
For  defender — Mr.  A.  S.  D.  Thomson,  advocate,  and  Mr.  B.  Ube 
(Messrs.  Ube  ft  Macrae),  Glasgow. 


No.  21. 

Lahakkbhiu. 

Downle'B 
Ezecuton  v  Barr. 


Malcolm  Downie*s  Executors,  Pursuers;  John 
Macqueen  Barr,  Defender, 

Cessio — Agent^s  account — Trtistee — Employment — Prescription 
— Reference  to  oath. — In  an  action  by  the  executors  of  a 
law  agent  against  a  chartered  accountant  in  GJaagow  for 
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an  account  of  expenscB  incurred  to  him  in  connection  Iiasaubhibc 
with  a  cessio,  the  defender,  inter  alia,  pleaded  prescrip-      i>owiii6'8 
tion   and   no   employment.      The  plea  of  prescription  ^*°"*!!L*' ^*"* 
having  been  sustained,  the  pursuers  referred  the  matter 
to  the  defender's  oath.     He  deponed  in  effect  that  the 
deceased  incurred  the  account  in  question  on  his  own 
responsibility  and  at  his  own  risk,  and  that  he  (defender) 
had  not  given  specific  instructions  to  the  deceased.     Held 
that  the  oath  was  negative  of  the  reference;  ffogg  dh 
Ferrie  v  Tait,  5  Sh.C.  Rep.  396,  distinguished. 

.  On  11th  February,  1884,  the  estates  of  William  Kirk- 
wood,  grocer,  Airdrie,  were  cessioed  at  the  instance  of 
one  of  hia  creditors,  and  the  defender  was  elected  trustee. 
There  were  no  assets  in  the  estate,  although  an  unsuccessful 
attempt  was  made  to  produce  a  reversion  from  certain 
heritable  properties.  The  deceased  Malcolm  Downie,  writer, 
Airdrie,  acted  as  law  agent  in  the  cessio,  and  his  executors 
sued  the  defender,  as  an  individual  and  as  trustee,  in  the 
Debts  Recovery  Court  for  payment  of  deceased's  profes- 
sional account,  amounting  to  £24.  The  defender,  having 
pleaded  prescription,  reference  was  made  to  his  oath.  The 
SheriflF-Substitute  (BiRNiE)  and  the  Sheriff  (Berry)  held 
that  the  oath  was  negative  of  the  reference.  The  following 
were  the  interlocutors : — 

Glasgow,   16^^   October,    1891.— Having  heard  parties'  pro-    octw^iwi. 
curators   on    the   deposition    of    the  defender,   finds    the    same  sheriff  BianB. 
negative  of  the  reference;    assoilzies  the  defender,  with  £2  Is. 
of  costs,  and  decerns.  J.  B.  L.  Birnib. 

Ifote. — In  this  action  the  executors  of  Mr.  Downie,  solicitor, 
Airdrie,  sue  the  defender  for  a  business  account  said  to  have  been 
incurred  by  the  defender  as  trustee  on  the  estate  of  Mr.  Kirkwood, 
Airdrie.  The  defender  denies  that  he  instructed  Mr.  Downie,  saying 
it  was  really  Mr.  Downie  who  brought  the  business  to  him,  and 
that  disposes  of  the  reference,  as  the  constitution  of  the  debt  is 
not  proved.  But  the  justice  of  the  case,  as  disclosed  in  the 
deposition,  leads  to  the  same  result. 

The  pursuers'  claim,  if  claim  they  have,  was  against  the 
defender  for  neglect  of  his  duty  as  trustee,  they  saying  he 
might  have  realised  assets  had  he  taken  the  proper  steps;  but 
it  is  not  in  the  mouths  of  the  pursuers  to  say  that,  for  the 
deposition  is  that  Mr.  Downie,  as  well  as  the  defender,  was  satis- 
fied that  nothing  could  be  got.  This  is  strengthened  by  their  not 
attempting  to  get  anything,  as  it  is  clear  they  would  have  done 
so  had  they  thought  the  attempt  would  have  been  successful. 
Had,  again,  Mr.  Downie,  before  Mr.  Kirk  wood's  discharge,  taken 
up  the  position  that  the  defender  as  trustee  was  bound  to  make 
an  endeavour  to  gather  something  from  the  estate,  the  result 
would  probably  have  been  that  the  defender  would  have  refused 
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Lahaekbhiu.  unless  guaranteed  against  loss,  or  would  have  assigned  the  claim 

Executor?**  Barr  ^  ^^'  Downie,  and  it  would  be  unfair  now  when  the  debtor  is 

Oct  w"i88i.    discharged  to  enforce  the  claim  against  the  defender  as  an  indi- 

sherMfBiaiiii.  vidual.     No  doubt   the   defender  holds   a  guarantee  from  the 

debtor,  whatever  that  may  be  worth,  but  this  does  not  alt«r  the 

legal  bearings  of  the  case.  J.  B.  L.  B. 


Dec.  w^i8oi.  Glasoow,  19^^  December,  1891. — Having  heard  parties*  procu- 

sheriffBiKET.   rators  and  considered  the  case,  adheres  to  the  judgment  appealed 
against,  and  decerns.  Robert  Bbbry. 

Note, — To  this  action  for  a  business  account,  at  the  instance 
of  the  executors  of  the  late  Mr.  Downie,  writer  in  Airdrie,  the 
triennial  prescription  having  been  pleaded,  the  case  has  been 
referred  to  the  defender's  oath,  and  the  question  comes  to  be 
whether  the  oath  is  affirmative  or  negative  of  .the  reference.  The 
defender  was  trustee  on  the  estate  of  a  Mr.  Kirkwood,  grocer  in 
Airdrie,  and  Mr.  Downie,  as  the  defender  admits,  acted  through- 
out as  agent  in  the  process,  which  was  one  of  cessio.  In  all 
ordinary  circumstances  the  defender,  as  trustee,  would  be  liable  to 
the  law  agent  for  his  accoimt.  The  defender,  in  answer  to  the  ques- 
tion whether,  after  his  appointment,  Mr.  Downie  acted  on  his 
instruction,  replies  "Not  specifically.  He  was  resident  in  Airdrie, 
"and  knew  more  about  the  business  really  than  I  did."  That 
answer  woUld  not,  I  think,  be  sufficient  to  overcome  the  ordinary 
presumption  in  favour  of  the  right  of  a  law  agent  in  a  cessio  or  a 
sequestration  to  hold  the  trustee  responsible  for  his  remuneration, 
inasmuch  as  the  law  agent  is  presimied  to  act  on  the  employment 
of  the  trustee.  There  are,  however,  other  portions  of  the  deposi- 
tion which  must  be  looked  at.  In  particular,  the  defender  says, 
"  I  never  instructed  Mr.  Downie.  He  was  carrying  through  the 
"  business  and  trying  to  get  this  accounting  with  Messrs.  Rankin 
"  &  Motherwell  really  upon  his  own  footing,  and  if  there  had  been 
"  any  money  he  would  have  got  his  share."  Looking  to  passages 
of  this  kind  and  to  the  deposition  as  a  whole,  I  have  come, 
although  with  some  difficulty,  to  the  conclusion  that  the  constitu- 
tion of  the  debt  sued  for  has  not  been  established,  and  that  the 
inference  to  which  the  deposition  points  is  that  what  Mr.  Downie 
did  was  in  truth  done  on  his  own  account  and  not  on  the  employ- 
ment of  the  defender.  What  I  understand  the  defender  to  depone 
is  that,  according  to  the  imderstanding  of  parties,  he  was  not  to 
be  regarded  as  personally  liable  for  Mr.  Downie's  charges.  In 
that  view  the  deposition  must  be  held  to  be  negative  of  the 
reference.  In  giving  effect  to  it,  however,  as  such,  I  would  guard 
myself  against  being  supposed  to  imply  that,  in  any  ordinary  case 
and  in  the  absence  of  a  definite  arrangement  to  the  contrary,  a  law 
agent  in  a  cessio  or  a  process  of  sequestration  is  not  entitled  to 
hold  the  trustee  responsible  for  his  account.  In  the  absence  of 
some  special  arrangement  the  relation  of  the  trustee  and  the  law 
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agent  is  that  of  employer  and  employed,  and  it  was  on  that  ground  LJutAEMHima. 
that  the  judgment  of  Sheriff  Lees,  to  which  I  adhered,  in  Hogg  d;  gxecutor? v  Barr. 
Ferrie  v  Tait^  5  Sh.C.  Rep.  396,  proceeded.     Here  the  defender's    dw.  wTisw. 
deposition  i^nports  in  substance  that  he  and  the  law  agent  were  in   sheririiEkT. 
truth  jdnt  adventurers,  and  that  the  relation  of  employer  and 
employed  did  not  exist  between  them.  R.  B. 

For  porsuers^Mr.  J.  J.  M'Murdo  (Measre.  Rankin  &  Mother- 
well), Airdrie. 

For  defender— Mr.  NiooL  F.  Camebom  (Messrs.  Clabk  &  Camebon), 
Glasgow. 


The  Glasgow  Police  Commissioners,  Pursuers;  Maclean,    No-  22. 
Fyfe,  &  Maclean,  Defenders.  lafaewhi*.. 

Glasgow  Police  Act,  1866— i'w6/ic  sewer— SpecicU  assessment—  SSS2l"*F?f"* 
Bondholders  in  possession — Debitum  fundi. — Bondholders  Macjean.  ' 
who  obtained  decree  of  poinding  of  the  ground  on  7th 
May,  1889,  and  thereafter  drew  rents  and  realised 
machinery,  d^c,  held  not  liable  for  a  special  assess- 
ment imposed  on  the  proprietors  for  a  public  sewer 
constructed  in  January,  1889,  ex  adverso  of  the  sub- 
jects in  question. 

This  was  an  stction  under  the  Summary  Jurisdiction 
(Scotland)  Acts,  1864  and  1881,  in  which  the  Glasgow 
Police  Commissioners  and  their  clerk  sued  the  defenders 
for  the  sum  of  £50  10s.  6d.,  being  their  proportion  of  the 
cost  of  forming  a  public  sewer  in  Bobbie's  Loan  where  no 
sewer  previously  existed.  The  judgment  of  the  Sheriff- 
Substitute  (Birnie)  is  final,  and  the  facts  of  the  case 
sufficiently  appear  from  his  interlocutor,  which  was  as  fol- 
lows : — 

Glasgow,  Wth  November,  1891. — Having  heard  parties'  pro-  NoT.ji^iaw. 
curators  and  made  avizandum,  Finds  (1)  that  in  January,  1889,  sheriff  BiamB. 
the  petitioners,  in  terms  of  section  328  of  the  Glasgow  Police  Act, 
1866,  formed  an  ordinary  or  public  sewer  in  Dobbie's  Loan,  Glas- 
gow ;  that  the  Master  of  Works  laid  a  statement  of  the  expense 
before  the  petitioners,  and  that  the  petitioners  approved  of  the 
same ;  (2)  that  at  said  date  the  proprietors  of  the  property 
referred  to  in  the  petition  were  R.   &  A.  W.  Townsend,  now  ^ 

represented  by  Mr.  Robert  Reid,  chartered  accountant,  Glasgow, 
their  trustee;  (3)  that  in  April  following  the  bondholders,  for 
whom  the  respondents  act  as  factors,  raised  a  summons  of  poind- 
ing of  the  ground  and  obtained  decree  on  7th  May  ;  that  no 
proceedings  were  taken  under  said  decree,  but  that  under  an 
arrangement  the  bondholders  have  drawn  the  rents  under  a  lease 
or  agreement  dated  in  July  and  August  following,  and  have 
realised  machinery  to  the  amount  of  £1000;  (4)  tliat  it  is  not 
proved  the  respondents  have  been  in  the  actual  enjoyment  of  the 
reuts  and  profits  of  said  property  at  the  date  when  said  sewer  was 
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iiAjiAEUHiBB,  formed  and  said  statement  approved  of:  Assoilzies  the  respondents 
<S!SSSl?n"i?»  ^^^  *^®  conclusions  of  the  action,  with  £3  3s.  of  costs,  and  decerns. 

"•^ISacS^*  J.  B-  L.  BiBNIB. 

Nov."uri8Bi.  Ifote, — Bj  the  328th  section  of  the  Glasgow  Police  Act  the 

Sheriff  BiHRiB.  Board  may  construct  public  sewers  in  streets,  and  by  the  329th 
the  proprietors  of  lands  and  heritages  adjoining  a  street  must 
relieve  the  Board  from  the  expense  in  proportion  to  the  frontage. 
By  the  4th  section  "proprietor"  includes  adjudgers,  wadsetters,  "or 
"  other  persons  who  shall  be  in  the  actual  enjoyment  of  the  rents 
"  and  profits  of  such  land  or  heritages,  and  .  .  .  the  factor 
"  for  any  such  proprietor  in  the  enjoyment  or  receipt  of  the  rents 
"  and  profits  thereof."  By  the  330th  section  the  Master  of  Works 
lays  a  statement  of  the  expense  before  the  Board  and  of  the  pro- 
portions due  by  the  proprietors,  and  this  statement  is  approved  of 
by  the  Board. 

When  the  sewer  in  Dobbie*s  Loan  was  formed  and  the  state- 
ment approved  of,  Messrs.  Townsend  were  proprietors  of  the 
property  referred  to  in  this  petition.  Soon  after  they  became 
insolvent,  and  Mr.  Reid  was  appointed  their  trustee.  In  April 
following  the  bondholders  raised  a  sunmions  of  poinding  of  the 
ground,  and  obtained  decree  in  May.  No  proceedings  were  taken 
under  the  decree,  as  an  arrangement  was  come  to  by  which  the 
bondholders  drew  the  rent  under  a  lease  or  agreement  dated  in 
July  and  August  following,  and  realised  certain  machinery.  Alto* 
gether  they  have  got  upwards  of  £1000.  The  respondents  were 
agents  for  the  proprietors  when  the  sewer  was  constructed,  and 
have  been  agents  for  the  bondholders  since  the  above  arrange- 
ment, and  as  such  have  drawn  the  rents  and  realised  the  machinery, 
and  they  are  now  sued  for  the  proportion  of  the  expense  of  the 
sewer  due  on  account  of  the  property.  It  does  not  appear  from 
the  petition  whether  this  is  as  agents  for  Messrs.  Townsend  or  for 
the  bondholders,  but  in  ar  jument  it  was  admitted  to  be  as  agents 
for  the  latter.  » 

The  respondents  state  two  preliminary  objections — (1)  that 
they  got  no  sufl&cient  notice,  and  (2)  that  a  public  sewer  pre- 
viously existed  in  Dobbie's  Loan.  In  my  view  it  is  unnecessary 
to  consider  these,  as  it  seems  to  me  the  respondents  are  not  liable 
on  another  gronnd. 

It  is  conceded  that  the  charge  is  not  a  debitum  fundi.  As 
said  by  Lord  Cowan  in  Curricy  1871,  44  S.J.  68,  "It  is  the 
"  owners  of  the  property  at  the  time  of  construction  that  are 
"liable"  (see  also  Rankine  on  Land  Ownership,  2nd  ed.  651). 
Nor,  although  in  the  case  of  Currie  the  new  owner  had  paid,  is  it 
argued  he  was  bound  to  do  so  under  the  Act.  To  hold  that  a 
new  owner  is  liable  to  a  personal  claim,  taking  his  chance  of 
recovery  from  thfe  owner  at  the  time,  would  be  to  create  a  debitum 
fundi  under  another  name.  Had,  then,  the  respondents'  consti- 
tuents  been  purchasers,  with  a  right  to  the  rents  and  ^profits 
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merely  from  April  or  May,  it  seems  not  doubtful  that  the  respon-  LAVAAnHiai. 
dents  would  not  have  been  liable.     But  it  is  said  that  a  bond-  ^'^^^»<» 

Gommimonen  v 

holder  with  a  bond  prior  to  the  construction  of  the  sewer  is  different  '***i2Sf<S.'*'  * 
from  a  purchaser,  and  this  is  true.     His  security  is  increased  in    not.ITiwi. 
Talue,  and  he  is  in  that  light  in  the  enjoyment  of  a  profit  earned  sheriffiiEBis. 
at  the  time  of  the  construction.     But  whether  that  is  within  the 
meaning  of  the  clause  or  not,  as  disclosed  in  the  evidence,  the 
respondents  have  reaped  no  benefit  from  such  a  profit     The  rent 
under  the  lease — subsequent,  it  is  to  be  observed,  to  their  taking 
possession — was  in  no  reasonable  sense  increased  by  this  profit, 
nor  was  the  machinery  made  more  valuable. 
'    There  is  a  little  confusion  in  the  evidence  by  saying  that  the 
respondents  realised  "stock"  and  machinery.     The  stock  might 
have  been  made  at  the  time  of  the  construction  of  the  sewer,  and 
might  so  have  been  profit  from  the  manufactory ;  but  it  appears 
from  the  extract  from  the  respondents'  books  in  process  that  what 
is  really  meant  is  machinery.  J.  B.  L.  B. 

For  ponuera  — Mr.   R.   6.   Ross  (Messrs.   Patkrson  k  Ross), 
Glasgow. 

For  defenders— Mr.  C.  J.  MacLean  (Messrs.  MacLean,  Fyfk,  Sc 
MagLean),  Glasgow. 


Alexander  Timothy,  Pv/rsuer;  James  Watson  &  Son,      No.  23. 
Defenders,  l^hamshim. 

Reparation — Employeri'  Liability  Act,  1880 — Superintendence.    mUSmico. 
— Held  that  the  injury  received  by  the  pursuer's  son,  for 
which  damages  were  asked,  was  not  the  result  of  the  order 
given  by  the  defenders'  servant,  and  action  dismissed. 

The  pursuer's  son,  a  boy  of  thirteen  years  of  a^e,  was 
employed  along  with  a  number  of  men  on  a  railway  in 
course  of  formation  near  Glasgow.  In  the  course  of  his 
work  he  was  directed  by  one  of  tiie  defenders*  servants,  a 
man  in  charge  of  a  bogie  engine,  to  carry  a  naphtha  can 
from  one  side  of  the  line  to  the  other.  While  doing  so  the 
boy  spilt  a  small  quantity  of  naphtha  on  the  sleeve  of  his 
jacket,  which  afterwards  took  fire,  and  he  was  burned 
severely.  The  pursuer  averred  that  the  fiwcident  happened 
through  the  negligent  order  given  by  a  servant^of  the 
defenders  while  in  the  exercise  of  superintendence  over 
him.  The  defenders  denied  that  there  had  been  fault  on 
the  part  of  any  one  for  whom  they  were  responsible.  The 
Sheriff-Substitute  (Spens)  gave  effect  to  this  plea  by  the 
following  interlocutor: — 

Glasgow,   29th  December,   1891.— Having  advised  the  case,     i>««-»;^iwi. 
sustains  the  first  plea  in  law  stated  for  the  defenders,  and  assoilzies   sheriffSpinB. 
them  from  the  conclusions  of  the  action  :  Finds  the  pursuer  liable 
in  expenses,  &c.  Waltkr  C.  Spens. 
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Lanahuhiu.  Note. — There  is  no  case  here  at  common  law.  The  case  for 
wSKif  Co  li*^ili*iy  is  set  forth  in  the  third  article  of  the  condescendence.  It 
D«c  wTiwi.  ^  alleged  that  an  order  was  given  by  a  man  to  the  boy  who  was 
8h«riisFiF«.  injured,  to  carry  a  naphtha  can  a  short  distance,  stating  that  it 
was  empty.  To  this  man's  orders  the  boy,  it  is  stated,  was  bound 
to  conform.  Contrary  to  this  workman's  statement,  the  can  con- 
tained a  small  quantity  of  naphtha,  which  the  boy  spilt  over  the 
sleeve  of  his  jacket.  It  is  said  the  boy  went  immediately  to  report 
this  to  the  workman.  In  doing  so  he  came  near  the  furnace  door 
of  the  engine,  and  the  naphtha  on  his  sleeve  caught  fire.  According 
to  defenders'  account  boys  were  forbidden  to  go  on  the  bogie 
engines,  and  this  boy  had  communicated  the  fact  that  he  had 
spilt  some  naphtha  on  his  arm  and  was  warned  to  keep  away,  but 
in  spite  of  the  warning  he  went  on  the  engine.  Of  course,  with 
the  defenders'  averments  I  have  at  present  nothing  to  do.  In  the 
circumstances  above  stated,  it  is  the  third  sub-section  of  the 
statute  that  is  founded  on.  It  is  alleged  that  the  order  given  was 
a  negligent  order,  in  respect  the  can  was  not  really  empty.  Now, 
in  popular  acceptation,  the  can  was  an  empty  one  as  opposed  to 
a  full  one.  The  naphtha  had  been  exhausted  except  a  trifling 
quantity ;  and  I  am  not  prepared  to  hold  that,  if  the  workman 
said  to  the  boy,  "  Carry  this  empty  can  across  the  line,"  because 
there  was  a  trifling  quantity  of  naphtha  in  the  can,  this  amounted 
to  a  negligent  order.  Apart  from  that,  I  am  hardly  prepared  to 
hold  that  the  injury  which  resulted  can  be  said  to  be  due  to  con- 
forming to  this  order.  The  boy  carried  the  can  over  the  line  in 
perfect  safety,  which  he  was  told  to  do  by  the  workman.  What 
happened  after  this  cannot  fairly  be  said  to  fall  within  "  conform- 
"ing  to  the  order  given."  In  other  words,  the  cause  of  the 
accident  is  too  remote  from  the  order  given.  I  therefore  take 
the  view  that  the  action  is  not  relevant.  W.  C.  S. 

For  pursuer— Mr.  Kirkulnd,  Glasgow. 
For  defenders — Mr.  Robert  Bird,  Glasgow. 

No.  24.  SHERIFF  COURT  OF   DUMFRIESSHIRE. 

DuMPEinsBiu.  j^jiEs  Irving,  Pursiier;  Caledonian  Railway  Company, 
caiedonSSiRAii-  Defenders, 

yr^s  Co.  " 

—  DehU  Recovery  Court — Place  of  business — Sheriff  Courts  (Scot- 

land) Act,  1876,  sec.  46. — Held  that  the  provisions  of  the 
46th  section  of  the  Sheriff  Courts  (Scotland)  Act,  1876, 
do  not  apply  to  actions  in  the  Debts  Recovery  Court. 
Jurisdiction — Place  of  business — Railway  company — Domicile. 
— ffeld  that  at  common  law  a  railway  company  has  a 
domicile  in  any  county  in  which  they  have  a  station; 
and  that  the  Sheriff  having  jurisdiction  over  the  com- 
pany for  contracts  entered  into  within  the  territory  in 
virtue  of  that  domicile,  it  is  not  necessary  to  found 
jurisdiction  lej^  loci  contractus  by  personal  citation  on 
the  company  within  the  territory. 
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In  this  action  James  Irving,  innkeeper,  Kirtlebridge,  in  dumfribmhim. 
the  county  of  Dumfries,  sued  the  Caledonian  Railway  Com-  cai^J^fiJ,  Ban. 
pany  in  the  Debts  Recovery  Court,  Dumfries,  for  the  sum  of  wco. 
£25  58.  9d.,  being  the  amount  of  an  account  for  refresh- 
ments supplied  by  pursuer  to  a  breakdown  gang  of  workmen 
in  the  employment  of  defenders  on  the  occasion  of  a  break- 
down on  defenders*  line  at  Kirtlebridge  station  on  8th 
January,  1891,  caused  by  the  railway  strike,  the  said 
refreshments  having  been  supplied  on  the  order  of  defenders' 
officials  in  charge  of  the  gang.  A  copy  of  the  summons 
was  served  by  post  on  the  stationmaster  at  Kirtlebridge, 
and  another  copy  was  served  on  the  secretary  of  the  com- 
pany at  Glasgow,  also  by  post.  The  defenders  plea,ded 
that  they  were  not  subject  to  the  jurisdiction  of  this  Court, 
in  respect  (1)  the  summons  had  not  been  served  on  them  in 
such  a  manner  as  to  found  jurisdiction  lex  loci  contractvs ; 
(2)  section  46  of  the  SheriflF  Courts  (Scotland)  Act,  1876, 
does  not  apply  to  Debts  Recovery  actions ;  (3)  possession  of 
heritage  does  not  in  itself  found  jurisdiction  in  the  Sheriff 
Court ;  and  (4)  Kirtlebridge  station  is  not  a  principal  place 
of  business  of  the  defenders.  After  a  debate  the  Sheriff- 
Substitute  (Campion)  pronounced  the  following  interlocu- 
tor:— 

Dumfries,  Uk  December^  1891. — The  Sheriff-Substitute  having     Dec.4,i8oi. 
considered  the  cause,  for  the  reasons  stated  in  the  subjoined  note  sheriffCAMPioH. 
sustains  the  second  plea  stated  for  the  defence;  dismisses  the  action : 
Finds  the  pursuer  liable  to  the  defenders  in  the  sum  of  £2  Is.  of 
expenses,  and  decerns.  Geo.  Campion. 

Note, — This  is  a  question  whether  section  46  of  the  Sheriff 
Courts  (Scotland)  Act,  1876,  applies  to  the  Debts  Recovery  Court. 
The  whole  1876  Act,  beginning  with  the  form  of  the  petition  and 
defences,  appears  directed  to  proceedings  in  the  Ordinary  Court 
and  not  to  those  in  the  Debts  Recovery  and  Small  Debt  Courts. 
To  the  latter  Court  the  provisions  of  the  46th  section  of  the 
Sheriff  Courts  Act  of  1876  have  now  been  extended  by  the  Small 
Debt  Amendment  Act  of  1889,  but  they  have  not  been  so  extended 
to  the  Debts  Recovery  Court,  and  in  my  opinion  do  not  apply  to  it. 

With  regard  to  what  constitutes  a  place  of  business,  I  need 
only  refer  to  the  remarks  of  the  Lord  President  in  the  case  of 
Jack  V  N&rih  British  Railway  Co,,  2nd  June,  1885,  12  R.  1029. 

G.  C. 

The  pursuer  appealed  to  the  Sheriff  (Vary  Campbell), 
who,  after  hearing  parties  further,  pronounced  the  following 
interlocutor : — 

Dumfries,    \^th  December,    1891.— The   Sheriff  having   con-    Dec^iwi. 
sidered  the  pursuer's  appeal  and  whole  cause,  after  having  heard  y^/oSJpBBti. 
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BunnitMSHisi.  the  agents  of  the  parties  thereon,  for  the  reasons  stated  in  the 

oaiedonjaln  Ban-  subjoined  note,  sustains  the  pursuer's  appeal,  repels  the  plea  of  no 

wayco.       jurisdiction  stated  bj  the  defenders,  and  decerns :   Remits  the 

Dea  »^i»t    cause  back  to  the  Sheriff-Substitute  to  proceed  to  try  and  deter- 

YMclmMLL.  mine  the  same  on  its  merits.  R.  Vary  Campbell. 

Ifote. — The  appellant's  agent  did  not  argue  before  me  that  the 
46th  section  of  the  Sheriff  Courts  Act  of  1876  was  applicable  in 
this  case,  and  accordingly  I  give  no  decision  on  that  point.  The 
agent  for  the  defenders,  while  admitting  that  there  is  jurisdiction 
in  this  Court,  contended  that  this  jurisdiction  could  only  be  exer- 
cised after  personal  citation  of  the  company  within  the  jurisdiction, 
which  he  said  had  not  taken  place.  I  am  of  opinion  that  at 
common  law  the  company  has  a  domicile  in  this  coimty  at  such 
a  station  as  Eirtlebridge  with  regard  to  causes  of  action  there 
arising,  and  I  refer  to  the  cases  of  Ferrier  v  Aberdeen  Railway  Co,, 
16  D.  422,  and  Dick  v  Great  Northern  Railway  Co,,  6th  October, 
1860,  3  Irving,  J.C.  617,  quoted  by  the  appellant.  The  com- 
pany, having  their  local  domicile  for  local  purposes,  has,  I  think, 
been  properly  cited.  R.  V,  C. 

For  pursuer — ^Mr.  James  Skklton,  Annan. 
For  defenders — Mr.  A.  W.  Findlat  (Messrs.  Moivat  &  Soon), 
Annan. 


No.  25.     SHERIFF  COURT  OF  ABERDEENSHIRE. 

AuBDuiiBHiRB.     j^^^,g  jjjLNE  &  SoN,  Pv/r8uer8 :  Alexander  Smith, 

Milne  fr  Sod  V  T^    i«       7 

Smith.  Defender. 

Process — Recall  of  decree  in  ahsence, — A  decree  in  absence 
granted  after  notice  of  appearance  timeously  lodged 
recalled. 

In  an  action  raised  in  the  Sheriff  Court  at  Aberdeen  the 
inducice  of  citation  expired  on  the  12th  of  November,  1891. 
On  the  morning  of  the  12th  the  case  was  placed  on  the  roll 
for  the  13th  for  decree  in  absence.  On  the  afternoon  of  the 
same  day  the  defender  lodged  a  notice  of  appearance.  On 
the  13th  the  pursuers,  without  knowledge  of  the  notice  of 
appearance,  moved  for  decree  in  absence,  which  the  Sheriff 
granted.  It  then  came  to  the  knowledge  of  the  pursuers 
that  a  notice  of  appearance  had  been  lodged  timeously  and 
before  the  decree  was  granted,  and  they  moved  the  Sheriff, 
under  the  34th  section  of  the  Sheriff  Court  Act  of  1876,  to 
correct  the  accidental  error  in  his  judgment  of  the  13th, 
offering  as  an  alternative  to  consent  to  the  defender 
being  reponed  without  consignation.  On  this  motion  the 
Sheriff- Substitute  (Grierson)  pronounced  the  following 
interlocutor : — 
Nov.o^i8»i.  Abbrdbbn,  23rd  Novemhery  1891, — Having  heard  the  agents 

Sheriff  qkwmo*.  for  the  parties,  in  respect  it  appears  that  the  decree  in  abeepoe 
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dated   13th  November,   1891,  passed   by  inadvertence,  a  notice  ^■"'*™"'"- 
of  appearance  having  been  lodged  for  the  defender  on  the  last  day    ^'^  ^itS?"  * 
of  the  indticuBy  and  as  the  defender  refuses  to  present  a  note    NoT.~»ri8oi. 
craving  to  be  reponed  against  the  decree,  although  the  pursuers  sheriff  gTibbsob. 
offer  to  consent  to  his  being  so  reponed  without  any  consignation 
as  a  condition  thereof,  recalls  the  said  decree  in  absence,  and 
prorogates  for  seven  days  the  time  for  lodging  defences. 

Philip  J.  Hamilton  Gribrson. 

For  pursuers — Mr.  W.  V,  Duncan,  Aberdeen. 

For  defender — Mr.  W.  M.  Sellar,  Aberdeen. 


Town  Council  of  Rosehearty,  Pursuers;  John  Gibb,      No.  2(5. 

Defender,  abmdohbhim. 

Assessment  —  Local  Authority — Burghs  of  Barony — Public  ooundi^GibC" 
Health  Acts — Local  Government  Act,  1889. — Held  that 
the  powers  of  burghs  of  barony  under  the  Public  Health 
Acts  have  not  been  transferred  to  County  Councils  by 
the  Local  Government  Act  of  1889. 

The  pursuers,  as  the  local  authority  of  the  burgh  of 
barony  of  Rosehearty,  sued  the  defender,  a  proprietor  and 
occupier  of  premises  there,  for  payment  of  £2  28.  8d,,  being 
an  assessment  for  water  levied  and  imposed  under  the 
Public  Health  Act  for  the  year  from  Whitsunday,  1890,  to 
Whitsunday,  1891,  The  defender  pleaded  that  the  pursuers 
had  no  title  to  levy  and  impose  the  assessment,  in  respect 
their  power  and  duty  as  such  local  authority  had  been 
transferred  by  the  Local  Government  Act,  1889,  to  the 
County  Council.  The  interlocutor  of  the  Sheriff-Substitute 
(Brown)  was  as  follows : — 

Pkterhead,  I3th  November,  1891. — Having  considered  the  not.w^i8m. 
cause,  finds  that  prior  to  the  passing  of  the  Local  Government  sheriff  BaowH. 
(Scotland)  Act,  1889,  the  Town  Council  of  the  burgh  of  Eose- 
hearty  was  the  local  authority  under  the  Public  Health  Acts 
within  its  jurisdiction;  (2)  that  in  exercise  of  the  powers  and 
duties  claimed  by  the  pursuers  as  such  local  authority,  they 
imposed  and  levied  the  assessment  in  question ;  (3)  that  the 
defender  maintains  that  the  pursuers  have  no  title  to  impose  and 
levy  the  said  assessment,  in  respect  their  powers  and  duties  as  such 
local  authority  have  been  transferred  by  the  Local  Government 
Act  to  the  County  Council,  and  that  the  said  assessment  is  not 
challenged  on  any  other  ground :  Finds,  on  a  sound  construction 
of  the  provisions  of  the  Local  Government  Act,  that  the  powers 
and  duties  of  the  Town  Council  of  the  burgh  of  Rosehearty  as 
such  local  authority  have  not  been  transferred  to  the  County 
Council ;  therefore  repels  the  defences  :*  Decerns  against  the 
defender  for  the  sum  of  £2  2s.  8^d.,  being  the  amount  of  the 
assessment  in  question:   Finds  the  pursuers  entitled  to  expenses. 
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abbedimbbiu.  Note. — The  burgh  of  Rosehearty  is  a  burgh  of  barony,  and 
Kgjjjgfy^jjn  prior  to  the  passing  of  the  Local  Government  (Scotland)  Act 
NoT-lsTiaQi.  ^^  Town  Council  was  the  local  authority  under  the  Public 
sheriffiitowii.  Health  Acts  within  its  jurisdiction,  and  the  question  in  the  case 
is  whether  the  powers  and  duties  have  been  transferred  to  the 
County  Council  along  with  those  of  the  Parochial  Board.  The 
case,  I  understand,  arises  for  the  first  time  for  judgment  by 
a  Court  of  law,  but  I  do  not  see  on  what  principle  the  views 
which  the  Secretary  for  Scotland  and  others  have  expressed  upon 
it  are  produced  in  process.  The  question  is  very  far  from  being 
a  simple  one,  but  after  the  best  consideration  I  have  been  able  to 
give  it,  I  feel  myself  unable  to  adopt  the  construction  of  the 
statute  pressed  upon  me  on  behalf  of  the  defender,  although 
supported  by  a  powerful  argument.  I  quite  recognise  that  the 
consideration  as  to  the  policy  and  intention  of  the  Act  is  not 
wholly  on  one  side,  because  it  may  be,  and  is,  plausibly  said  that 
if  the  design  of  the  Local  Government  Act  was  to  extend  the 
principle  of  popular  representative  control,  a  burgh  of  barony  not 
having  the  same  popular  representation  as  other  burghs,  those, 
for  example,  mentioned  in  the  interpretation  clause  of  the  Local 
Government  Act,  the  inference  rather  should  be  that  the  intention 
was  to  place  burghs  of  barony  in  the  same  position  as  parochial 
boards,  which  are  not  wholly  representative  bodies.  The  com- 
mentators on  the  Local  Government  Act  seem  to  adopt  the  view 
that  it  did  not  fall  within  its  scope  to  touch  the  administration  of 
the  Public  Health  Acts  in  burghs,  but  I  do  not  decide  the  case  on 
the  policy  of  the  Act,  because  if  it  has  not  effectually  done  what 
it  designed  to  do,  the  proper  remedy  is  by  amendment.  But  in 
my  opinion  the  sound  construction  of  the  governing  clause  in  this 
matter  of  the  Local  Government  Act,  section  11,  sub-section  4, 
leads  to  the  result  that  a  burgh  of  barony  is  not  transferred  to 
the  County  Council  any  more  than  any  other  burgh.  I  think 
the  whole  question  turns  on  the  meaning  of  this  section,  and  that 
the  material  meaning  of  the  section,  and  that  the  materials  for 
solving  it  are  to  be  found  in  the  substantive  part  of  the  clause, 
the  failure  of  the  defender's  argument  consisting  in  going  beyond 
it  and  passing  on  to  the  excepting  clause  and  to  the  interpretation 
clause,  section  105,  as  defining  the  term  "  burgh."  No  doubt  the 
excepting  words  might  have  been  made  more  complete  by  the 
enumeration  of  burghs  of  barony  and  regality,  but  what  the 
governing  part  of  section  11  does  is  to  transfer  the  local  authorities 
of  parishes,  and  no  powers  and  duties  can  be  held  to  be  transferred 
which  were  not  previously  vested  in  the  bodies  which  the  statute 
transfers.  It  is  true  that  the  burgh  of  Rosehearty  is  territorially 
in  the  parish  of  Pitsligo,  but  the  parochial  board  of  the  parish 
admitt^ly  had  no  concern  in  public  health  matters  within  the 
area  of  the  burgh;  and  as  the  transference  of  the  parish  is  qua 
local  authority  only,  nothing  is  included  in  the  act  of  transference 
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but  what  was  competent  to  the  parish  in  that  capacity.     It  seems  [amedbmshibb. 
to  me,  therefore,  that  it  would  be  mere  superfluity  to  say  that  K^jj^^rty^Town 
another  local  authority,  which^  although  situate  in  the  parish,    Nov.lsTigoi. 
had  no  connection  of  any  kind  with  the  administrative  functions  BheriffBKowK. 
of  the  local  authority  of  the  parish  with  which  the  Act  deals  was 
not  transferred.     In  my  view  this  is  enough  for  the  disposal  of 
the  case,  but  I  think  the  shai-p  distinction  which  section  5  of  the 
Public  Health  Act  draws  between  parishes  and  places  in  which 
the  powers  and  duties  of  local  authorities  were  exercised  by  Town 
Councils  and  Police  Commissioners  considerably  helps  the  argu- 
ment as  emphasising  what  was  within  the  purview  of  the  trans- 
ferring statute.  W.  A.  B. 

The  defender  appealed  to  the  Sheriff  (Guthrie  Smith), 
who  dismissed  the  appeal  and  adhered  to  the  inter- 
locutor appealed  against,  adding  the  following  note  to  his 
interlocutor : — 

Under  the  Public  Health  Act  of  1867  Rosehearty  is  one  of  the  Ja"- ao^i«w. 
small  local  communities  which  were  appointed  to  manage  their  own  GuTewjTsMiTn. 
sanitary  affairs  in  their  own  way.  It  was  a  burgh  of  barony,  and 
it  had  a  Town  Council ;  and  wherever  this  was  the  case  the  town 
was  to  be  separated  from  the  rest  of  the  parish,  which  was  to  have 
its  public  health  attended  to  by  the  Parochial  Board.  Of  this 
duty  the  Parochial  Board  is  now  relieved  by  the  11th  section  of  the 
Local  Government  Act,  which  transfers  it  to  the  County  Council. 
But,  as  I  read  the  Act,  the  jiuisdiction  belonging  to  the  Town 
Councils  was  left  intact.  When  it  says  "  the  whole  powers  and 
*'  duties  of  the  local  authorities  under  the  Public  Health  Acts  of 
"parishes,"  it  can  only  mean  Parochial  Boards;  and  the  clause 
would  have  completely  expressed  its  purpose  without  the  words 
"  excluding  burghs  and  police  burghs."  Since,  however,  they  are 
there,  they  can  only  mean  "  burghs  "  which  are  already  adminis- 
tering the  Public  Health  Acts,  and  it  follows  that  the  word 
"  burgh  "  is  not  to  be  read,  as  the  defender  reads  it,  in  the  sense 
of  the  interpretation  clause,  and  as  excluding  towns  which,  like 
Rosehearty,  are  only  burghs  of  barony.  I  agree  entirely  with  the 
decision  of  the  Sheriff-Substitute,  which  places  the  matter  on  a 
sound  and  satisfactory  footing. 

For  porsueni — Mr.  C.  Gordon  Masson,  Peterhead. 
For  defender— Mr.  A.  E,  Smfth,  Aberdeen. 


SHERIFF  COURT  OF   LANARKSHIRE.  No.  27. 

Murray  T.  Gow,  Pursuer;   The  Caledonian  Scrap      I'^"^^^""- 

/--  T^   V        7  Gow » Caledonliin 

Company,  Defenders.  scrapco. 

Contract — Stibjects  of  sale  at  foreign  port — Delivery — Eejec- 
tion. — Circumstances  in  which  it  was  held  that  a  contract 
fell  to  be  determined  by  the  law  of  Scotland,  and  that 
the  purchaser  was  bound  to  reject  the  goods,  if  discon- 
form  to  contract,  upon  their  arrival  at  Bombay. 

This  was  an  action  raised  in  the  Small  Debt  Court 
5 


66  SHERIFF  COURT  REPORTS. 

LASAraxu.  Glasgow  at  the  instance  of  Murray  T.  Qow,  merchant,  against 
^"teSSoS^tlie  Caledonian  Scrap  Iron  Company  for  loss  and  damage 
alleged  to  be  due  in  the  following  circumstances: — The  pur- 
suer in  December,  1890,  bought  from  the  defenders  certain 
casks  of  old  files  under  contracts  which  represented  the 
casks  to  be  of  certain  specified  weights,  and  the  files  to  be 
flat,  round,  and  square  only.  At  the  date  of  sale  the  files 
were  at  Hamburg,  and  they  were  bought  for  shipment  to 
Bombay.  The  price,  which  included  cost  and  freight  to 
Bombay,  was  paid  in  Glasgow  in  exchange  for  endorsed 
bills  of  lading.  The  pursuer  alleged  that  upon  the  arrival 
of  the  files  at  Bombay  they  were  found  to  be  short  in  weight 
and  of  inferior  quality,  and  after  having  been  surveyed  by 
sworn  officials,  the  goods  were  used  by  the  pursuer's  con- 
stituents. The  pursuer  s  claim  resolved  itself  into  a  deduc- 
tion in  respect  of  alleged  shortage,  and  an  abatement  of  the 
price  in  respect  of  the  alleged  disconf ormity. 

It  was  maintained  by  the  pursuer  that,  as  the  goods 
were  sold  at  a  price  including  cost  and  freight  to  Bombay, 
delivery  must  be  held  to  have  taken  place  at  Bombay, 
and  that  his  right  to  make  the  claim  fell  to  be  dealt 
with  by  English  law,  which  is  applicable  to  Bombay, 
and  by  which  the  claim  was  competent  and  relevant,  as 
explained  in  Benjamin  on  Sale,  4th  ed.,  1888,  pp.  940 
and  942.  At  the  time  when  the  goods  were  purchased 
they  were  already  on  board  ship  at  Hamburg,  and  pursuer 
had  no  opportunity  of  examination  or  rejection  there.  It 
was  urged  for  the  pursuer  that  it  would  be  inequitable  were 
the  present  claim  held  to  be  barred  by  want  of  rejection  at 
Bombay ;  and  that  the  Scotch  law  of  rejection  proceeded,  even 
in  Scotland,  on  the  theory  of  opportunity  to  examine  and 
reject,  and  where  there  was  no  such  opportunity  at  the  time 
of  purchase  the  obligation  to  accept  or  reject  was  postponed 
till  such  opportunity  had  been  had.  The  pursuer  maintained 
there  was  no  case  where  the  Scotch  rule  of  rejection  had 
been  applied  except  where  the  goods  were  delivered  in 
Scotland.  The  goods  in  the  present  case  were  never  in 
Scotland  at  all.  They  were  delivered  either  at  Hamburg 
(as  defenders  contended)  or  at  Bombay  (according  to 
pursuer's  view),  and  in  neither  case  would  the  Scotch  rule 
of  rejection  apply. 

It  was  maintained,  on  the  other  hand,  by  the  defenders 
that  the  contrewt  fell  to  be  determined  by  Scotch  law. 
Both  parties  were  in  Glasgow,  and  the  contract  was  made 
there.     Endorsed  bills  of  lading  were  handed  in  exchange 
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for  the  price  to  the  pursuer,  and  these  at  common  law  and  lavausuhi. 
under  the  Bills  of  Lading  Act,  1855,  completely  divested  theQ*'''^^^*;"**" 
sellers,  and  transferred  all  right  of  property  to  the  pur-        "" 
chaser.    It  was  quite  true  that  the  price  included  freight 
to  Bombay ;  but,  even  assuming  the  contract  was  c.i.f.,  an 
obligation  to  pay  freight  and  insurance  had  no  effect  in  a 
question  of  delivery  which  was  not  suspended  until  the  arrival 
of  the  goods  at  the  port  of  discharge,  but  was  completed  by 
delivery  on  board  ship  along  with  endorsation  and  delivery 
of    the    bill   of    lading  (vide  Ddawrier  v    Wyllie,  30th 
November,   1889,   17   fi.   167).      The  defenders  therefore 
maintained  that  it  was  the  duty  of  the  purchaser  to  reject 
the  goods  if  disconf orm  to  contract,  and  having  failed  to  do 
so,  his  claim  was  irrelevant  {M*Cormick  v  Rittmeyer,  3rd 
June,  1869,  7  M.  854). 

The  Sheriff-Substitute  (Mair),  after  hearing  the  case    * 
fully,  issued  the  following  judgment : — 

The  first  question  in  this  case  is  whether  the  oontract  between  ju.  6,  isoi. 
the  parties  is  to  be  determined  by  Scotch  or  English  law ;  and  the  sheriffMAiR. 
second,  whether  the  delivery  of  the  files,  the  subject  of  the  con- 
tract, was  to  take  place  at  Hamburg  or  Bombay.  First,  I  am  of 
opinion,  after  a  consideration  of  the  arguments  on  both  sides  and 
of  the  authorities,  that  the  contract  falls  to  be  determined  by 
Scotch  law.  It  is  difficult  to  see  how  it  can  be  regarded  otherwise 
than  as  a  Scotch  contract.  The  parties  to  it  were  Scotch,  and  it 
was  entered  into  in  Scotland.  The  bills  of  lading  which  followed 
upon  it,  and  which  divested  the  seller  and  transferred  all  right  of 
property  to  the  pursuer,  were  handed  to  the  pursuer  in  Glasgow, 
and  the  price  was  paid  there.  I  cannot  see  how  the  accident  of 
the  subject  matter  of  the  contract  being  in  another  country  can 
afifect  the  character  of  the  contract.  Second,  in  regard  to  the 
second  question^  I  think  it  is  determined  by  the  case  of  Delaurxer 
V  WyUie,  1889, 17  R  167.  The  result  is  that»  if  the  contract  is  to 
be  determined  by  Scotch  law,  the  pursuer  was  bound  to  reject  the 
goods  when  he  found  they  were  not  according  to  order.  The  case 
of  M'CormicJk  v  Rittmeyerj  1869,  7  M.  854,  is  conclusive  on  that 
point)  and  that,  in  any  view,  as  the  place  of  delivery  was  Hamburg 
and  not  Bombay,  the  pursuer  is  not  entitled  to  take  advantage  of 
the  law  of  England  to  determine  his  claim  against  the  defender. 
But  apart  from  these  legal  questions  the  pursuer  avers,  "  further 
"  and  separatim^  that,  by  the  custom  of  trade  in  the  iron  trade, 
"in  contracts  similar  to  the  present  between  parties  in  the 
"position  of  the  pursuer  and  the  defender,  the  Scotch  rule 
"  of  rejection  is  not  enforced,  but  the  buyer,  on  discovering  the 
"  disconformity  of  goods  to  contract  after  payment  of  the  price,  is 
"  entitled  to  claim  damages  therefor,  as  the  pursuer  is  now  doing." 
Now,  this  raises  a  wide  and  important  question,  and  I  am  not  pre- 
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LAXAiuHiu.  pared,  as  at  present  advised,  to  exclude  enquiiy  into  it.     It  is  for 

^^^Cai^niftD  the  pursuer,  however,  to  say  whether  he  will  venture  on  such  a 

jan.'cTiaw.     pr<>of  for  the  sake  of  the  small  sum  sued  for.     He  must  bear  in 

shorilrMAiR,    niind  that  proof  in  regard  to  custom  must  be  clear  and  conclusive, 

and  such  as  to  show  that  it  is  not  merely  local  but  universal.     I 

will  be  glad  to  hear  parties  on  the  subject. 

The  pursuer  intimated  that  he  did  not  desire  to  lead 
any  proof  in  support  of  the  alleged  custom,  and  the  case 
vi^as  therefore  dismissed,  with  costs. 

For  pursuer— Mr.  Henry  Roxbuscih  (Messra.  Wmoht,  Johnston," 

Mackenzie,  &  Hoxburoh),  Glasgow. 
For  defenders — Mr.  John  Jubb,  Glasgow. 


No.  28.     John    Lawrence,    Pu/rsuer;     John    Adam    Anderson, 
laharohim.  .  Defender. 

aSSSSSii.*'  Assessment — Manse. — Held  that  until  a  new  manse  is  "  free," 

"competent,"  and  "  sufficient "  in  terms  of  the  Act  1663, 
cap.  21,  and  is  so  declared  by  the  presbytery,  the  heritors 
are  liable  to  be  assessed  for  the  expense  of  building  the 
msinse  and  of  repairs  thereon,  although  in  the  meantime 
the  incumbent  has  got  possession  of  the  manse,  and  the 
repairs  have  been  executed  thereafter,  but  before  the 
manse  was  declared  "  free  "  by  the  presbytery. 

The  pursuer,  John  Lawrence,  teacher.  Old  Monkland, 
Coatbridge,  collector  and  treasurer  for  the  heritors  of  the 
parish  of  Old  Monkland,  raised  an  action  in  the  Small  Debt 
CJourt  at  Airdrie  against  John  Adam  Anderson,  Buchanaj:i 
Gardens,  Mount  Vernon,  for  payment  of  £3  Is.  3d.,  being 
an  assessment  at  the  rate  of  3Jd.  per  pound  upon  the  rental 
of  £210  of  property  in  said  parish  belonging  to  the  defender 
due  by  him  for  the  year  from  Whitsunday,  1889,  to  Whit- 
sunday, 1890,  and  which  assessment  was  levied  by  authority 
of  the  heritors  of  said  parish  for  the  purpose  of  defraying 
the  balance  of  the  cost  of  the  new  manse  and  offices,  &c, 
and  expenses  incidental  thereto,  conform  to  minute  by 
the  heritors  of  date  26th  September,  1889.  Similar  cases 
were  brought  against  Robert  Barrowman,  Main  Street, 
Coatbridge ;  James  Dykes,  grain  merchant.  Church  Street, 
Coatbridge ;  and  James  Jarvie,  Church  Street,  Coatbridge. 
It  was  stated  for  the  pursuer  that  prior  to  July,  1879,  the 
heritors  got  reports  as  to  the  condition  of  the  manse  of  Old 
Monkland,  and,  in  consequence,  it  was  resolved  to  build  a 
new  manse.  It  was  then  estimated  that  the  cost  of  the 
manse  would  be  about  £2000,  though  it  actually  cost  £3100, 
and  it  was  resolved  to  impose  an  assessment  on  the  heritors 
of  4A  per  pound  to  meet  the  cost.  The  rental  of  the  parish 
was  about  £136,304,  and  the  assessment  on  this  waujd  come 
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to  about  £2268.  It  was  further  stated  that  the  assessment  lahabmhim. 
was  recovered  within  £30  of  the  amount.  A  meeting  of  the 
heritors  was  held  in  April,  1881,  when  it  was  reported  that 
the  manse  and  oflSees  were  so  far  completed,  and  that  the 
minister  was  in  possession  of  them.  At  that  date,  however, 
no  title  had  been  got  for  the  site  of  the  manse,  and  the  min- 
ister had  not  accepted  the  manse  as  a  free  manse.  In  fact, 
no  application  had  been  made  to  the  Presbytery  of  Hamilton 
to  have  it  so  declared,  and  none  could  be  made  until  a  title 
liad  been  got  to  the  site.  It  was  not  until  June,  1890,  that 
the  presbytery,  on  the  application  of  the  heritors,  declared 
the^  manse  a  free  manse.  In  the  meantime,  and  between  the 
year  1881,  when  the  minister  got  possession  of  the  new 
manse,  and  the  year  1889,  when  the  assessmenlsued  for  was 
imposed  on  the  heritors,  considerable  expense  had  been  in- 
cui-red  in  making  repairs  and  additions  on  the  manse,  all 
sanctioned  at  meetings  of  the  heritors,  and  in  obtaining  a 
title  to  the  site,  and  it  was  found  necessary,  in  1889,  to  im- 
pose the  assessment  of  S^d.  per  pound  to  meet  a  sum  of 
£1800  over  and  above  what  had  been  previously  receive3. 
so  as  to  defray  the  expenses  incurred.  It  was  also  stated 
that  this  assessment  had  been  paid  by  upwards  of  500  of  the 
heritors.  It  was  contended,  therefore,  for  the  pursuer,  that 
the  assessment  was  legally  imposed,  and  that  the  defender 
was  liable  therefor.  It  was  maintained  for  the  defender 
that  the  heritors  were  not  entitled  to  lay  on  a  second  assess- 
ment for  the  manse  after  the  first,  and,  in  any  view,  as  the 
incumbent  took  possession  of  the  manse  and  oflSces  in  1881, 
he  must  be  held  to  have  accepted  them  as  suflScient,  that 
after  that  date  any  repairs  required  fell  to  be  executed  by 
him  at  his  own  expense,  and  that  if  these  repairs  had  been 
executed  by  him  there  would  have  been  no  need  for  the 
assessment.  The  Sheriff-Substitute  (Mair),  in  delivering 
judgment,  said — 

This  is  not  the  case  in  which  a  manse  is  sought  to  be  designed 
for  the  first  time,  but  the  law  regulating  such  a  case  is  applicable 
to  a  new  manse  built  in  lieu  of  an  old  one.  That  law  is  to  be  found 
in  the  Act  1663,  cap.  21.  The  preamble  of  that  Act  bears,  "Because 
"notwithstanding  of  divers  Acts  of  Parliament  made  of  before, 
"  divers  ministers  are  not  yet  sufficiently  provided  with  manses  and 
"  glebes,  and  others  do  not  get  their  manses  free  at  their  entry,"  and 
it  then  enacts  "  that,  where  competent  manses  are  not  already  built, 
"  the  heritors  of  the  parish,  at  the  sight  of  the  bishop  of  the  diocese 
"  or  such  minister  as  he  shall  appoint,  with  two  or  three  of  the 
"  most  knowing  and  discreet  men  of  the  parish,  build  competent 
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"  £1000  and  not  being  beneath  500  merks  "  (thia  is  Scots  money— 
in  pounds  sterling  the  sums  are  £83  6s.  8d.  and  £27  158.  6d.), 
"  and,  where  competent  manses  are  already  built»  ordains  the  heri- 
'*  tors  of  the  parish  to  relieve  the  minister  and  his  executors  of  all 
"cost,  charges,  and  expenses  for  the  repairing  of  the  foresaid 
"  manses,  declaring  hereby  that  the  manses  being  once  built  and 
"  repaired,  and  the  building  and  repairing  satisfied  and  paid  by  the 
"  heritors  in  manner  foresaid,  the  said  manses  shall  thereafter  be 
"  upholden  by  the  incumbent  ministers  during  their  possession,  and 
"  by  the  heritors  in  time  of  vacancy  out  of  the  readiest  of  the  vacant 
"  stipend."  This  Act  was  passed  during  the  existence  of  Episcopacy, 
and  it  will  be  observed  that  it  commits  the  duty  of  enforcing  its 
requirements  to  the  bishop  of  the  diocese  or  other  ministers  named 
by  him.  Although  by  no  subsequent  statute  have  presbyteries 
been  invested  with  jurisdiction  in  the  designation  or  maintenance 
of  manses,  they  have,  ever  since  the  abolition  of  Episcopacy  in  1689, 
uninteiTuptedly  and  without  successful  challenge,  exercised  such  a 
right.  In  the  present  case,  so  far  as  the  resolution  by  the  heritors 
in  1879  to  build  a  new  manse  in  Old  Monkland  is  concerned,  no 
objection  has  been  taken  to  it^  nor  has  any  objection  been  stated 
to  the  original  assessment  for  the  building.  But  it  is  here  important 
to  notice  that  that  assessment  was  laid  on,  not  after  the  manse  was 
built,  but  upon  an  estimate  of  what  it  might  cost  The  manse 
might  have  cost  more  than  the  estimate,  in  which  case  there  can 
be  no  doubt  that  that  extra  cost  might  have  been  raised  by  an 
additional  assessment.  But  it  is  said  that,  as  the  incumbent  took 
possession  of  the  manse  and  offices  in  1881,  he  must  be  held  to  have 
accepted  them  as  free  and  competent,  in  other  words,  as  in  every 
respect  complete  for  habitation,  and  that  any  repairs  necessary 
upon  them  after  that  date  fell  to  be  borne  by  him  imder  the  Act 
1663.  Now,  there  can  be  no  doubt  that  considerable  repairs  were 
made  on  the  buildings  after  1881,  and  before  the  additional  assess- 
ment now  sued  for  was  imposed ;  and  the  question  arises  whether 
they  were  of  such  a  character  as  to  lay  the  burden  of  them  on  the 
incumbent,  or  whether  they  were  such  as  were  necessary  to  make 
the  manse  and  offices  "  free  "  and  "  competent "  as  required  by  the 
Act.  In  the  former  case  I  am  of  opinion  that,  although  the  manse 
had  not  been  declared  a  "free"  manse  by  the  presbytery,  the 
expense  of  such  repairs  would  fall  on  the  incumbent,  and  that  no 
assessment  could  be  levied  for  them.  But,  then,  what  kind  of  repairs 
are  these  ?  Simply  those  arising  from  tear  and  wear,  and  what 
would  naturally  be  expected  from  occupancy.  In  the  latter  case, 
if  the  repairs  were  necessary  to  make  the  manse  "free"  and 
"  competent)"  there  can  be  no  doubt  as  to  the  liability  of  the  heritors 
for  the  cost  of  them.  The  extent  of  the  minister's  obligation  is 
simply  to  uphold  the  manse  after  it  has  been  completed.  It  is  here 
to  be  kept  in  view  that  there  is  no  evidence  that  the  incumbent 
at  any  time  accepted  the  manse  as  complete,  free,  axid .competent, 
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nor  was  it  so  recognised  or  declared  by  the  presbytery  until  1890. 
With  reference  to  the  repairs  which  were  executed  after  the 
incumbent  got  possession  of  the  manse,  I  have  examined  the 
miuute  book  of  the  heritors  of  Old  Monkland,  and  I  am  satisfied 
from  the  minutes  that  these  repairs  were  the  subject  of  consid- 
eration by  them  from  time  to  time,  and  that  they  were  really 
necessary  to  make  the  manse  and  offices  complete.  It  was  after 
these  were  executed  and  the  expense  ascertained,  as  well  as  the 
expense  incurred  in  obtaining  the  title  to  the  site,  that  the  additional 
assessment  of  3^.  per  pound  was  imposed  upon  the  heritors  in 
September,  1889.  In  Jxme,  1890,  the  presbytery,  on  the  appli- 
cation of  the  heritors,  declared  the  manse  a  "  free  "  manse.  What, 
then,  was  the  effect  of  this  ?  In  the  Strathaven  case,  1813-5,  Paton's 
Appeals,  249,  in  the  House  of  Lords,  Lord  Eldon  said,  "  By  the 
''  construction  put  on  the  Act  1663,  cap.  21,  I  hold  the  law  of 
"  Scotland  to  be  that  if  the  heritors  of  a  parish  wish  to  free  themselves 
*'  from  all  ordinary  repairs,  they  must  cause  the  manse  either  to  be 
"  built  or  repaired  so  as  to  warrant  a  declaration  that  the  house  is 
*'  free,  and  that,  when  they  have  so  done,  and  have  got  a  declaration 
^  of  the  presbytery  that  the  manse  is  sufficient  and  free,  they  will 
"  be  exempt  from  aU  future  repairs,  except  in  the  special  case  of 
"  total  decay  from  the  lapse  of  time."  I  could  quote  no  higher 
authority  than  Lord  Eldon,  and  to  my  mind  it  is  conclusive  of  the 
present  case.  Reference  was  made  by  the  defender's  agent  to  the 
Pitdigo  case,  1879,  6  R.  1072,  but  it  has  no  application  to  the 
circumstances  of  the  present.  In  that  case  an  opinion  was  expressed 
by  one  of  the  judges  that  it  was  incompetent  for  a  presbytery  and 
heritors  to  execute  repairs  on  a  manse  which  had  been  declared  a 
free  manse  two  years  before.  Here  the  manse  was  not  declared  a 
free  manse  until  after  the  repairs  had  been  executed.  I  therefore 
decern  against  the  defender  in  the  present  case,  and  also  against 
the  defenders  in  the  other  cases,  for  the  sums  sued  for,  with  10s.  of 
costs  in  each  case. 

For  pursuer — Mr.  M*Intybe,  Glasgow. 

For  defendors— Mr.  Oswald,  Glasgow. 
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SHERIFF  COURT  OF   MIDLOTHIAN. 

Inspector  of  Poor,  Kirkcaldy,  Pursuer;  Inspector  of    No.  29. 
Poor,  Dalkeith,  Defender,  m«iothia.n. 

Klrkcftldy 

Poor  Law — Question  as  to  residential  settlement — Held  that,  in  ^"^*Ji  Rf"* 
a  question  between  two  parishes,  a  deceased  husband  had  Parochial  Board, 
a  residential   settlement,   notwithstanding  his  absence 
from  that  parish  for  a  period  of  five  monthis. 

This  was  an  a<;tion  of  declarator  and  for  payment  of 
advances  to  the  extent  of  £37  3s.  9d.  at  the  instance  of  John 
Mair,  inspector  of  poor  of  the  parish  of  Kirkcaldy,  for  and 
on  behalf  of  and  as  representing  the  Parochial  Board  of  the 
said  parish,  against  Walter  James  Jones,  ins^^tor  ^^^B[^ 
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Midlothian   of  the   parish   of  Dalkeith,   for   and    on    behalf   of   and 
ParoihiJfBJard  ^"^  representing  the   Parochial  Board  of  the  said  parish. 
pa^ilu^^rd.  The    interlocutor    and    note     of    the     Sheriff-Sul^titute 
(Rutherfurd)  fully  set  forth  the  facts  and  circumstances 
of  the  case: — 
Dec.j^i89i.  Edinburgh,  8th  December,  1891  .—The  Sheriff-Substitute  having 

RuTMRfuai)  heard  the  pursuer^s  agent  and  counsel  for  the  defender,  and  having 
considered  the  proof,  with  the  record  and  the  productions,  finds 
in  fact  and  in  law  that  the  now  deceased  William  Armstrougy 
husband  of  the  pauper  Ann  Seatli  or  Armstrong,  acquired  a  resi- 
dential settlement  in  the  parish  of  Kirkcaldy,  which  he  retained  at 
his  death  on  the  1st  of  April,  1889  ;  therefore  sustains  the  defender's 
second  plea  in  law  j  assoilzies  the  defender  from  the  conclusions  of 
the  libel,  and  decerns  :  Finds  the  pursuer  liable  to  the  defender  in 
the  expenses,  &c.  And.  Rutherfurd. 

Note, — The  Sheriff-Substitute  is  of  opinion  that  the  defender 
has  discharged  himself  of  the  burden  of  proof  which  was  incumbent 
upon  him,  and  has  succeeded  in  showing  that  the  deceased  William 
Armstrong  had  acquired,  and  at  his  death  retained,  a  residential 
settlement  in  the  parish  of  Kirkcaldy.  The  Sheriff-Substitute  is 
glad  that  he  has  been  able  to  arrive  at  this  conclusion,  for  he 
cannot  help  thinking  that  it  would  be  very  inexpedient  and  a  very 
cruel  thing  to  remove  the  pauper  Mrs.  Armstrong  with  her  children 
to  the  parish  of  her  husband's  birth,  where  she  is  a  total  stranger, 
and  to  take  her  from  the  parish  in  which  she  was  herself  bom  and 
brought  up,  where  she  has  lived  most  of  her  days,  and  where  her 
friends  and  relatives  reside.  In  the  case  of  Simpson  v  Kennedyy 
1878,  6  R.  450,  Lord  Ormidale  observed  that  the  principle  laid 
down  by  the  House  of  Lords  in  Adamson  v  Barbour  should  be  kept 
in  view,  and  that  ^'  we  should  construe  the  provisions  of  the  Lcgis- 
"  lature  so  as  to  meet  the  ordinary  social  wants  of  those  for  whose 
"  benefit  they  were  made.  Now,  suppose  the  wife  of  one  of  these 
"  paupers  with  whom  we  are  at  present  dealing  were  to  survive  her 
"husband  and  fall  into  destitution,  if  her  settlement  were  held  to 
"  be,  not  in  that  parish  in  which  she  and  her  husband  and  family 
"  had  their  dwelling  for  so  many  years,  but  in  the  parish  of  Ids 
"  birth,  she  would  be  liable  to  be  removed  to  perhaps  a  distant 
"  locality  to  which  she  would  go  a  stranger  among  strangers.  That, 
"  Biurely,  would  not  be  construing  the  Act  so  as  to  meet  the  social 
"  wants  of  those  for  whose  heuefit  it  was  made."  Here  the  veiy 
case  contemplated  in  the  passage  cited  has  occurred.  The  facts 
material  for  the  decision  have  been  clearly  ascertained,  and  admit  of 
being  shortly  stated.  The  pauper  Mrs.  Armstrong,  who  was  bom 
in  Kirkcaldy,  was  married  there  to  her  now  deceased  husband  on 
the  4th  of  June,  1875.  After  that  Armstrong  and  his  wife  appear 
to  have  resided  for  some  time  in  Edinburgh,  and  subsequently  in 
Glasgow,  but  they  returned  to  Kirkcaldy  on  the  1st  of  ^February, 
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1883,  and  from  that  time  until  now  the  pauper  and  her  children  m»lothia». 
have  been  living  in  that  parish  in  a  house  which  Armstrong  took  pmShwfBoani 
and  furnished.  Armstrong  himself  lived  with  his  wife  and  family  puSSliaBSlni. 
from  the  Ist  of  February,  1883,  when  he  went  to  reside  in  Kirk-  DecTsi'im. 
caldy,  until  the  10th  of  January,  1885,  when  he  went  to  Edinburgh  shSir 
in  search  of  employment.  He  soon  after  got  work  in  Edinburgh, 
and  he  continued  working,  sometimes  in  Edinburgh  and  sometimes 
in  Leith,  imtil  the  first  week  in  June,  1885,  when  he  returned  to 
his  house  in  Kirkcaldy,  and  continued  to  reside  there  (having  got 
employment  in  a  floor-cloth  manufactory)  until  his  death,  which 
occurred  on  the  1st  of  April,  1889.  In  these  circumstauces  the 
question  arises  whether  the  continuity  of  Armstrong's  residence  in 
the  parish  of  Kirkcaldy  was  or  was  not  interrupted  and  broken  by 
his  absence  during  the  period  between  the  10th  of  January  and  the 
beginning  of  June,  1885?  It  is  important  to  keep  in  view  that, 
during  the  period  in  question,  he  returned  to  his  wife  and  children 
every  alternate  Saturday,  and  although  he  does  not  seem  to  have 
been  a  good  husband  or  father,  but  to  have  spent  most  of  his  wages 
in  drink,  he  nevertheless  contributed  various  sums  from  time  to 
time  for  the  support  of  his  family.  In  the  month  of  March,  how- 
ever, the  sums  which  he  gave  his  wife  were  so  small  that  she  and  the 
children  would  not  have  been  able  to  subsist  had  it  not  been  for 
the  assistance  which  she  received  from  her  friends,  and  in  these 
circumstances  the  pauper,  on  the  30th  of  March,  1885,  applied  to 
the  pursuer,  who  is  the  inspector  of  poor  for  the  parish,  not  for 
relief  (which  she  did  not  get),  but  in  order,  as  she  says,  to  induce 
her  husband  to  send  her  more  money.  The  pursuer  accordingly 
wrote  to  Armstrong  the  letter  dated  31st  March,  1885,  and 
received  the  answer  dated  the  following  day,  1st  April,  1885, 
to  the  effect  that  Armstrong  wished  his  wife  to  give  up  the 
house  in  Kirkcaldy  and  to  take  one  in  Edinburgh,  but  she 
refused  to  do  so,  and  that  unless  she  consented  to  come  and 
live  in  Edinburgh  he  would  not  support  her,  being  unable  to 
do  so.  The  pursuer  founds  strongly  upon  this  letter  as  indica- 
tive of  an  intention  on  the  part  of  the  deceased  to  terminate 
his  connection  with  the  parish  of  Kirkcaldy,  and  it  is  settled 
that  intention  may  be  an  element  for  consideration  in  a  ques- 
tion of  residential  settlement.  But  it  must  be  kept  in  view 
that  Armstrong's  letter  was  written  in  answer  to  a  threat  that 
proceedings  might  be  taken  against  him,  and,  according  to  the 
pauper's  statement  in  evidence,  the  deceased  informed  her  that  he 
was  not  serious  in  proposing  that  she  should  leave  Kirkcaldy,  and, 
in  point  of  fact,  he  had  never  asked  her  to  do  so,  and  she  herself 
believed  that  the  letter  was  merely  an  excuse.  Moreover,  a  man's 
intention  is  to  be  judged  of  rather  by  his  actions  than  by  his  words, 
and  Armstrong,  notwithstanding  the  terms  of  his  letter  to  the  pur- 
suer, did  return  to  Kirkcaldy  in  the  beginning  of  June,  1885,  and 
continued  to  live  there  till  his  death  on  the  Ist  of  April,  1889,    In    , 
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MiDLoniAt.  the  case  of  ffamiltan  v  Kirhwood^  Ac.,  1863,  2  M.  107,  it  was  held 
ParochiafBott4  ^^**  ^^  acquisition  of  a  residential  settlement  was  not  prevented 
Paro^u  Baud.  ^7  ^^  absence  of  several  weeks,  during  which  the  man  was  looking 
DeclTiM.  ^^^  work,  leaving  his  wife  and  family  in  a  house  of  which  he  was 
Sheriff  tenant.  He  did  not  succeed  in  getting  work,  and  returned,  and  the 
case  was  decided  on  the  ground  stated  by  the  Lord  Justice-Clerk 
that  searching  for  work  "  is  just  one  of  the  natural  incidents  to  a 
"still  continuing  industrial  residence/'  Probably,  however,  the 
decision  might  have  been  dififerent  if  the  party  had  succeeded  in 
getting  employment  in  a  different  parish,  for  Lord  Benholme 
observed  that  "it  is  difficult  to  say  that  an  absence  is  merely 
"  incidental  to  a  residence  in  another  parish  when  it  supersedes  it 
"  not  only  as  to  personal  presence  but  also  as  to  industrial  employ- 
"ment."  Accordingly,  in  the  case  of  ffetoat  v  Hunter,  1866,  4  M. 
1033,  it  was  held  that  the  continuity  of  a  man's  residence  was 
interrupted  by  his  absence,  under  contracts  of  service  for  several 
months  at  a  time,  from  the  parish  in  which  he  had  a  house  where 
his  wife  and  children  resided. '  The  case  was  a  strong  one  because 
the  absences  were  very  frequent^  and  the  party  had  not  resided  in 
the  house  occupied  by  his  wife  and  children  for  a  whole  year  con- 
tinuously during  the  entire  period.  But  the  ground  of  decision,  as 
stated  by  the  Lord  Justice-Clerk,  was  that  "the  scene  of  the 
"  pauper's  industry  is  changed,  and  that  is  sufficient  to  destroy  the 
"  continuity  of  residence."  It  is  difficult,  however,  if  not  impossible, 
to  reconcile  the  judgment  in  ffewat  v  Hunter  with  the  more  recent 
decisions  of  the  Court.  In  Moncrieff  v  Ross^  1869,  7  M.  331,  it 
was  held  that  a  fisherman,  who,  with  his  wife  and  family,  occupied 
a  house  in  the  parish  of  Tingwall,  had  acquired  an  industrial  settle- 
ment in  that  parish,  notwithstanding  his  absence  from  it  during 
the  fishing  season  for  several  months  in  each  year.  The  Lord 
President)  disgerUiente,  observed,  p.  335,  "Residence,  under  the 
"  76th  section,  is,  in  my  reading  of  it,  actual,  and  not  constructive, 
"  residence.  But  this  case  will,  I  think,  establish  a  rule  that  con- 
"  structive,  as  well  as  actual  residence,  and  constructive  residence 
"even  where  the  actual  residence  is  in  another  parish,  will  be 
"  sufficient  to  constitute  a  settlement  under  the  76th  section."  A 
similar  judgment  was  pronounced  in  Milne  v  Bcwhsay,  1872, 10  M. 
731,  and  also  in  Beattie  v  Smithy  1876,  4  R.  19,  which  is  a  fortiori 
of  the  present  case.  There  a  man  named  Miller,  by  trade  a  mason, 
occupied  a  house  in  Dennystoun,  in  the  parish  of  Cardross.  In  the 
end  of  1866  or  beginning  of  1867  he  had  a  quarrel  with  his  wife, 
whom  he  left  without  money,  and  without  telling  her  where  he  was 
going.  He  afterwards  got  work  in  Arrochar,  where  he  remained 
until  the  month  of  May.  In  the  meantime  his  wife,  being  without 
means,  locked  up  the  house  and  went  to  an  adjoining  parish,  where 
she  supported  herself  by  her  own  labour  till  the  month  of  April, 
when,  hearing  that  her  husband  was  at  Arrochar,  she  went  there 
and  joined  him,  and  returned  with  him  to  Dennystoun  in  the  month 
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of  May,  when  his  work  at  Arrochar  was  finished.  In  these  ciroum-  Miowmiab. 
stances  it  was  held  that  Miller,  notwithstanding  his  absence  in  p^J^^^J^^ 
Arrochar,  had  acquired  a  residential  settlement  in  the  parish  of 
Cardross.  Reference  may  also  be  made  to  the  cases  of  Harvey  y 
Eager,  &c.,  and  Simpson  v  Kennedy,  1878,  6  R.  446.  Consistently 
with  these  authorities,  the  Sheriff-Substitute  thinks  that  the 
deceased  WiUiam  Armstrong  must  be  held  to  have  acquired  a 
residential  settlement  in  the  parish  of  Kirkcaldy,  notwithstanding 
his  absence  during  the  period  mentioned  between  the  10th  of 
Januaiy  and  the  beginning  of  June,  1885.  The  case  of  Greig  v 
SimpgoHy  1888, 16  R.  18,  is  distmguishable  from  the  present^  because 
there  the  absence  occurred  immediately  before  the  expiry  of  the  five 
years  required  by  the  statute,  whereas  here  it  occurred  during  the 
currency  of  the  period.  Moreover,  in  that  case  the  deceased  was 
held  to  have  manifested  an  intention  of  permanently  breaking  his 
connection  with  the  parish  of  South  Leith,  in  which  he  was  alleged 
to  have  acquired  an  industrial  settlement 

A.  R. 

For  pursuer— Mr.  Charlks  N.  Cowpkb,  S.S.C,  Edinburgh. 

For  defender— Mr.  John  Rhind,  advocate ;  Mr.  Wm.  Offices, 
S.S.C,  Edinburgh. 
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SHERIFF  COURT  OF   RENFREW  &   BUTE.  No.  30. 

Mrs.    Margaret    Russell    or    Orr,    Pv/rauer;    Joseph 
Russell,  Defender. 

Insurance — Right  to  policy  effected  by  a  faiher  over  a  son's 
life, — A  father  having  eflfected  a  policy  of  insurance  for 
£200  over  his  son's  life,  the  children  of  the  latter,  on  his 
death,  raised  an  action  to  have  it  declared  that  said  policy 
had  been  effected  in  trust  for  their  behoof,  and  that  they 
were  entitled  to  participate  equally  in  the  proceeds ' 
thereof.  Held  (1)  that  the  constitution  of  said  alleged 
trust  could  be  proved  only  by  the  writ  or  oath  of  the 
defender,  and  (2)  that  although  at  the  time  of  taking 
out  the  policy  of  insurance  the  defender  might  have  in- 
tended to  give  the  contents  to  his  son's  family,  he  was 
quite  entitled  to  change  his  mind,  and  had  done  nothing 
to  preclude  him  from  applying  the  proceeds  as  he  pleased. 

On  11th  February,  1873,  the  defender  effected  a  policy 
of  insurance  with  the  Scottish  Provident  Institution  for 
£200  on  the  life  of  his  son,  John  Pringle  Russell,  and 
the  premiums  due  thereunder  were  regularly  paid  by  the 
defender.  John  died  on  24th  January,  1891,  leaving  four 
children.  Shortly  after  his  death  his  children  called  upon 
the  defender  to  account  and  pay  over  to  them  the  proceeds 
received  by  him  under  the  policy  of  insurance,  alleging  it 
had  been  effected  by  him  on  trust  for  their  behoof.  The 
Sheriff-Substitute  (Cowan)  held  that  the  alleged  trust  could 
only  be  proved  by  the  defender's  writ  or  <^<|^d^'^^Qle 
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B»»™jA»»  defender's  deposition  having  been  taken,  his  lordship  found 

orriltaMen.  ^^6  Same  negative  of  the  reference,  and   assoilzied  the 

—        defender.     To  this  judgment  the  Sheriff  (Cheyne)  adhered. 

The  interlocutors  of  the  Sheriffs  were  as  follows: — 

Jane30^i89u  Paislby,  SOtk  June,  1891.— Having  heard  parties*  procurators 

Sheriff  oowAH,  ^^^  considered  the  closed  record,  repels  the  plea  of  irrelevancy 

stated  by  the  pursuer^ ;  sustains  the  first  plea  in  law  stated  for  the 

defender :  Finds  that  the  pursuers  can  only  prove  the  trust  which 

they  allege  by  the  writ  or  oath  of  the  defender.     Fiurther,  having 

considered   the  productions  in  process,  finds  that  they  do   not 

instruct  the  alleged  trust,  and  therefore  allows  the  pursuers,  if  so 

advised,  to  put  in  a  minute  referring  the  alleged  trust  to  the  oath 

of  the  defender,  under  certification,  and  decerns. 

Hugh  Cowan. 


Nov.  8,  mu  Paislby,  3rd  November^  1891. — Having  heard  parties'  procura- 
8heriffOowA».  ^j-s,  and  considered  the  deposition,  finds  the  same  negative  of 
the  reference,  the  SheriflT-Substitute  being  of  opinion  that,  while 
there  are  some  expressions  in  the  letters  produced  capable  of 
receiving  the  construction  put  on  them  by  the  pursuers,  they  do 
not  necessarily  bear  that  construction,  and  the  explanation  given 
by  the  defender  in  his  deposition  must,  under  the  reference,  be 
taken  as  their  proper  meaning.  Moreover,  the  deposition  is 
largely  supported  by  the  account  book  produced  by  the  defender. 
Therefore  assoilzies  the  defender  from  the  conclusions  of  the 
libel :   Finds  him  entitled  to  expenses,  and  decerns. 

Hugh  Cowan. 


DecM^isoi.        Paisley,  22nd  December,  1891.— The  Sheriff  having  advised  the 
Sheriff  ohmtbb.  process,   dismisses   the   appeal  >  affirms   the  interlocutor  of  3rd 
November :  Finds  the  defender  entitled  to  additional  expenses,  and 
decerns.  John  Chbynb. 

Note. — The  account  book  goes  far  to  support  the  defender's 
explanation  of  the  expression  in  the  letter  referred  to  on  page  10 
of  the  deposition,  but  whether  that  be  a  correct  explanation  or  not, 
it  is  very  clear  to  me  that  the  pursuers  have  no  case.  Esto  that 
the  defender  at  the  time  he  took  out  the  policy  intended  to  give 
the  contents  to  his  own  family,  he  was  quite  entitled  to  change  his 
mind,  and  has  not,  so  far  as  I  can  discover,  done  anything  to 
preclude  him  from  applying  the  proceeds  in  reduction  of  the 
advances  made  by  him  to  his  son,  or,  in  fact,  dealing  with  them 
as  he  pleased.  J.  C. 

For  pursuers— Mr.  A.  'F.   Lochhkad  (Messrs.  M'Nauohton  & 

LocHHEAD),  Paisley. 
For  defender— Mr.  John  Lang  (Messrs.  Habt,  Abkbcbombis,  ft 
Lang),  Paisley. 
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Watson  &  Middleton,  Pv/rsuera;  James  Cochran,        No.  31. 
DefeTider. 

Sale — Invoicing  of  goods. — A  firm  having  supplied  certain 
quantities  of  whisky  to  the  refreshment  bar  of  a  theatre, 
sued  the  lessee  of  the  bar  for  the  price  thereof.  Held 
that,  as  the  goods  had  been  invoiced  to  the  lessee  and 
entered  in  the  pursuers'  books  and  charged  against  him, 
.  the  lessee  was  liable  for  the  price,  although  the  permits 
had  been  made  out  in  the  name  of  the  proprietor  of  the 
theatre  and  the  goods  delivered  at  the  theatre. 

The  pursuers  here  sued  the  defender  for  the  sum  of 
£17,  being  the  price  of  certain  quantities  of  whisky 
supplied  to  the  refreshment  bar  of  Brickwell's  Theatre, 
Paisley.  The  proprietor  of  the  theatre  had  sublet  the 
refreshment  bar  to  the  defender,  who  was  a  wine  and 
spirit  merchant  in  Paisley.  The  defender  urged  that  he 
was  only  the  agent  of  Mr.  Brickwell,  the  proprietor,  and 
that  the  goods  sued  for  were  supplied  to  him  as  such,  and 
on  Mr.  Brickwell's  credit.  It  was  proved  that  the  permits 
had  been  made  out  in  the  name  of  Mr.  Brickwell,  and  the 
whiskies  delivered  at  the  theatre,  but  that  the  goods  had 
been  invoiced  to  the  defender  and  entered  in  pursuers' 
books  against  him.  The  Sheriff-Substitute  (Cowan),  to 
whose  judgment  the  Sheriff  (Cheyne)  adhered,  held 
that,  whatever  might  have  been  the  arrangement  between 
the  defender  and  Mr.  Brickwell,  the  fact  of  the  whiskies 
being  made  out  in  defender's  name  and  charged  in 
the  pursuers'  books  against  him  showed  that  the  goods 
were  supplied  to  defender,  not  as  agent  for  Mr.  Brickwell, 
but  on  his  own  account,  and  he  accordingly  granted  decree 
against  him  for  the  sum  sued  for.  The  judgments  of  the 
Sheriffs  were  as  f oUows : — 

Paislbt,  \Oth  December^  1891. — Having  heard  parties'  pro-  p^c.  lo,  i88i 
curators  and  considered  the  proof  adduced,  productions,  and  whole  sheriff  cowah 
process,  finds  in  fact  that  the  goods  the  price  of  which  is  now  sued  for 
were  supplied  by  the  pursuers  at  the  prices  charged  to  the  refresh- 
ment bars  at  Brickweirs  Theatre,  Paisley,  of  the  dates  stated ; 
that,  while  the  permits  were  made  out  in.  the  name  of  Brickwell 
and  the  whiskies  delivered  at  the  said  theatre,  the  invoices  were 
made  out  and  sent  to  the  defender,  and  the  accoimts  for  the  same 
are  duly  entered  in  the  pursuers'  books  and  charged  against  the 
defender ;  and  that  the  said  goods  were  in  point  of  fact  supplied 
solely  to  the  orders  and  on  the  credit  of  the  defender:  Finds 
in  law  that,  whatever  may  have  been  the  arrangement  between 
the  defender  and  Mr.  Brickwell,  the  pursuers  are  entitled  to  decree 
against  the  defender,  and  therefore  decerns  and  ordains  the  de- 
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BMwwm  A>»  fender  to  make  payment  to  the  pursuer  of  the  sum  of  £17  sterling 
wJ^n  ft     ^^^  ^^  ^^  ^^'  ^^'  ^^  ®*P©J^i8^>  *^<1  decerns.  Hugh  Cowan. 


Middleton  v 
Oochnn. 


i>ec"S"iwi.  •  P^SLBY,  22nd  December^  1891. -^The  Sheriflf  having  considered 
sheriifoHiTHB.  the  proof,  productions,  and  whole  process,  dismisses  the  appeal, 
affirms  the  interlocutor  of  10th  December  current,  of  new  ordains 
the  defender  to  make  payment  to  the  pursuers  of  the  sum  of  i&17 
sterling,  being  the  sum  sued  for,  and  of  the  further  sum  of  £5 
10s.  9d.  sterling  of  expenses,  with  the  dues  of  extract  if  incurred, 
and  decerns.  John  Cheynb. 

Note, — This  case  seems  to  me  too  clear  to  call  for  any  remarks. 

J.  C. 
For  par8uer»— Mr.  Albxandkb  Cochrane  (Messrs.  Skmfle  ft 

Cochrane),  Paisley. 
For  defender — Mr.  John  Adam,  Paisley. 


No.  32.      SHERIFF  COURT  OF  LANARKSHIRE. 

LAVijuuiu.  ^  Lanq  ^  CQ/g  Sequestration. 

SequeatraUon.  Bankruptcy — Errors  in  minutes  of  meeting  of  creditors. — 

Held  that  in  consequence  of  the  minutes  of  a  meeting  of 
creditors  not  correctly  representing  what  actually  took 
place  at  the  meeting,  the  election  of  commissioners 
which  then  took  place  was  null,  and  creditors  ordered  to 
hold  a  new  meeting. 

The  estates  of  A.  Lang  &  Co.  were  sequestrated,  and  a 
trustee  was  appointed,  who,  after  competition,  was  con- 
firmed on  the  estates,  as  reported  at  8  Sh.C.  Bep.  1.  A 
meeting  was  called  by  the  trustee  for  the  purpose  of  electing 
commissioners.  The  meeting  was  held,  but  the  minutes 
taken  were  objected  to  by  various  creditors,  as  mentioned 
in  the  following  interlocutor  by  the  Sheriff-Substitute 
(Erskine  Murray),  who  heard  parties  viva  voce : — 
jM^isw.  Glasgow,  7th  January,  1892.— The  Sheriff-Substitute  having 

^'^^uh^t!'"  beard  parties'  procurators  and  advised  the  case,  finds  that,  owing  to 
misunderstandings,  the  minutes  taken  of  the  meeting  held  on  21st 
December,  1891,  do  not  correctly  represent  what  took  place  at 
the  meeting  in  several  important  particulars,  as  mentioned  in  the 
annexed  note;  finds  that  in  the  circumstances  it  must  be  held 
•  that  the  proceedings  were  incomplete,  and  the  alleged  election 
null;  therefore  appoints  the  creditors  to  hold  a  meeting  for  the 
election  of  commissioners  on  said  sequestrated  estates  on  Tuesday, 
19th  Januaiy  next,  at  12  noon,  within  the  Faculty  Hall,  St. 
George's  Place,  Glasgow :  Finds  no  expenses  due  to  or  by  either 
party,  and  decerns.  A.  Ebbkinb  Murray. 

Ifote. — ^About  five  persons  attended  the  meeting.  The  Sheriff- 
Substitute  has  heard  the  statements  of  all  five.  They  are  very 
contradictoiy,  but  on  the  whole  it  seems  clear  that  the  gentleman 
who  acted  as  clerk  to  the  meeting  was  in  error  (1)  in  not  inserting 
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originally  in  the  sederunt  the  name  of  Mr.  Fulton,  whom  he  knew,  lamauueimm. 
and  whose    mandate  was  in  process,   and  who    therefore  was  ^^f^Sfon. 
justified  in  believing  that  the  clerk  would  enter  him  as  present,  as    jan'iaas. 
he  had  been  entered  in  the  former  minute ;  and  (2)  in  refusing  sheriffiuKiM 
to  hear  him  when,  at  a  later  stage,  in  the  course  of  the  vote,  he      ''''■*^^- 
desired  to  interfere.      No  doubt  Fulton  could  not  vote  till  his 
name  was  entered  in  the  sederunt ;   but  a  person  making  his 
appearance,  for  the  first  time,  at  a  late  stage  of  a  vote,  or  even 
after  the  vote  is  over,  is  entitled  to  have  himself  entered  (1)  as 
present,  and  (2)  as  voting,  as  long  as  the  next  piece  of  business  has 
not  been  commenced.     The  vote  is  not  held  to  be  over  till  the 
next  business  has  been  commenced. 

Further,  the  clerk  was  in  error  in  not  taking  down  the  votes 
held  by  Mr.  Beckett,  as  mandatary,  as  given  for  the  party 
nominated  by  him.  Mr.  Beckett  seems  to  have  left  the  meeting 
while  the  votes  for  the  opposite  side  were  being  taken  down, 
in  the  t)elief  and  on  the  footing  that  the  clerk  had  assented  to 
enter  his  votes  as  given.  The  clerk  denies  that  he  gave  any  such 
assent,  but  admits  that  he  understood  that  Mr.  Beckett  meant  to 
vote.  Now,  it  must  be  remembered  that  the  clerk  in  the  present 
case  is  not  a  neutral  party,  but  is  the  agent  for  the  trustee  who 
supported  the  other  set  of  commissioners.  There  is  all  the  more 
need  in  such  a  case  for  the  clerk  of  a  meeting  to  be  absolutely 
and  scrupulously  impartial  and  careful  to  see  that  every  voter 
present  should  be  recorded  as  present  and  should  be  asked  for 
whom  he  chooses  to  vote.  In  the  circumstances  there  is  such  a 
presumption  in  favour  of  Mr.  Beckett  taking  the  course  which  he 
sajTs  he  took  that,  although  the  evidence  is  contradictoiy,  the 
SherifiT-Substitute  must  hold  that  there  has  been  a  failure  on  the 
part  of  the  clerk  to  enter  votes  tendered  on  behalf  of  the  candidate 
to  whom  he  was  opposed ;  and  that  the  minutes  being  incorrect, 
the  proceedings  are  invalid,  and  that  therefore  a  new  meeting 
must  be  authorised,  as  in  the  case  of  Mann. 

No  expenses  have  been  given,  because  it  may  be  said  the  party 
Beckett  to  a  certain  extent  contributed  to  the  clerk's  error 
through  not  waiting,  but  leaving  the  meeting  before  his  votes 
were  engrossed.  A.  E.  M. 

Agent  in  sequestration — Mr.  R.  M.  Dumlop,  Glasgow. 

For  objectors— Mr.  JoKS  Jubb,  Glasgow. 


John  Mabshall,  Puratier;  Hutson  &  Corbett,  No.  33. 

Defenders.  LAixmHiM. 

Process — Counter  claim — Liquid  claim — Illiquid  claim. — Held  Hnteonlcort«tt. 
that  an  illiquid  counter  claim,  alleged  to  arise  out  of  a 
contract  which  was  never  fulfilled  as  a  whole,  may  be 
set  off  against  a  claim  for  payment  for  performance  of 
the  contract  so  far  as  completed. 

This    was  an   action  by  John   Marshall,  ironfounder, 
Paisley,  against  Hutson  &  Corbett,  engineers  and  l>oile]^Q  qq[^ 
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lavaruhiu.  makers,  Glasgow,  for  certain  sums  for  castings  of  two 
HtttaSfloJlbctt.  sets  of  triple  expansion  engines.  The  defenders  did  not 
admit  the  correctness  of  the  sum  sued  for,  and  pleaded  a 
counter  claim  to  a  considerable  extent,  which  arose  in  the 
following  way: — After  certain  negotiations  the  defenders 
wrote  to  pursuer  complaining  of  the  delay  in  executing  the 
work,  and  pursuer  replying  that  it  was  impossible  for  him 
to  lay  aside  other  people's  work  for  theirs,  the  defenders 
removed  the  patterns  and  got  the  castings  done  at  another 
foundry  at  a  somewhat  higher  price  than  that  payable 
to  pursuer  under  the  contract.  The  difference  between 
the  contract  price  and  the  price  paid,  along  with  certain 
sums  for  discount,  formed  the  counter  claim.  The  Sheriff- 
Substitute  (Erskine  Murray)  pronounced  the  following 
interlocutor  on  the  point : — 
jan.^1890.  Glasgow,  9th  January,  1890. —The  Sheriff-Substitute  having 

^***MuwuT.'""  heard  parties'  procurators  and  advised  the  case,  before  answer 
allows  a  proof,  and  orders  the  case  to  the  diet  roll. 

A.  Erskinb  Murray. 
Note. — The  pursuer  contends  that,  under  the  case  of  M^Bride 
V  ffamilton,  the  counter  claim  cannot  be  pleaded  as  a  set-off 
in  this  action,  being  an  illiquid  against  a  liquid  clahn.  But  the 
pursuer's  claim  is  not  absolutely  liquid.  It  is  clear  that  the 
original  contract  was  never  fulfilled  as  a  whole.  The  pursuer 
only  fulfilled  it  in  part,  he  says,  through  defenders'  action ;  while 
defenders  say  it  is  in  consequence  of  his  fault  preventing  comple- 
tion by  him  that  the  counter  claim  arises.  On  the  whole,  the 
Sheriff-Substitute  thinks  that  this  case  does  not  fall  under  the 
rules  laid  down  in  M^Bride  v  Hamilton,  A.  E.  M. 

The  pursuer  appealed  to  the  Sheriff  (Berry),  who  pro- 
nounced as  follows : — 
May  5. 1890  GLASGOW,  bth  May^  1890. — Having  considered  the  case,  adheres 

Sheriff  bbert^  to  the  iutcrlocutor  appealed  against,  and  remits  to  the  Sheriff- 
Substitute  for  further  procedure.  Robert  Bbrky. 

Note, — I  agree  with  the  Sheriff-Substitute  that  the  present 
case  is  not  governed  by  the  principle  which  excludes  an  illiquid 
from  being  set  off  against  a  liquid  claim.  The  piuBuer  has  not 
performed  the  work  undertaken  in  his  original  contract,  and  he 
must  establish  his  right  to.  payment  of  the  money  which  he 
claims.  A  proof  therefore  is  necessary,  and  I  think  that  the 
defenders  are  entitled  in  the  course  of  the  proof  to  show,  if  they 
can,  that  they  have,  in  consequence  of  fault  on  his  part  in  prevent- 
ing the  completion  of  the  contract,  sustained  loss  and  damage. 

For  pursuer— Mr.  W.  R.  Brown,  Glasgow. 
For  defenders — Mr.    Roxburgh   (Messrs.    Wright,    Johnston, 
Mackenzie,  &  Roxburgh),  QIasgow. 
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HoLDEN  &  Co.,  Pursuers;  John  Todd,  Defender.  No.  34. 

Contract — Time<AU  rejection  of  machine  as  disconform  to  ^'^""'"' 
contract, — The  pursuers  having  invented  a  new  stop  ^®***|^J5i^- * 
twister  spinning  frame,  sold  one  to  the  defender,  who  — 
stipulated,  "  The  frame  to  be  of  the  best  workmanship 
"  and  finish,  and  if  found  not  to  give  me  entire  satisfac- 
"tion,  to  be  removed  at  your  expense.  Send  your 
"specification,  and  in  your  remarks  state  that»  if 
"machine  is  not  found  satisfactory,  to  be  removed  at 
"  your  expense."  The  pursuers  replied,  enclosing  specifi- 
cation of  frame,  and  saying,  "Nett  cash  when  set  to 
"  work,"  and  adding,  "  We  will  guarantee  it  will  do  all 
"  our  traveller  has  promised,  and  give  you  every  satis- 
"  faction."  The  machine  was  delivered  in  May,  1889, 
and  started  to  work  on  13th  June,  1889,  and  was  used 
more  or  less  up  till  the  beginning  of  1891.  Various 
defects  were  noted  and  partially  remedied,  and  on  21st 
November  the  defender  complained,  "I  will  give  you 
"fourteen  days  to  have  this  (a  particular  defect)  and 
"  other  things  already  noted  by  you  put  right."  Various 
attempts  were  made  to  put  the  alleged  defects  right,  and 
on  20th  January,  1890,  the  pursuers  refused  to  do  any 
further  repairs  to  the  frame,  and  defender  refused  to 
pay  the  price.  Held  that  the  machine  could  not,  in  the 
circumstances,  be  rejected,  but  that  the  defender  was 
entitled  to  have  the  defects  remedied  either  by  pursuers 
or  at  their  expense. 

Process — Production  of  documents  after  proof  closed, — Held 
that  productions  in  defender's  hands  at  date  of  proof 
could  not  be  produced  after  the  proof  had  been  closed. 

This  was  an  action  by  G.  H.  Holden  &  Co.,  machine 
makers,  Manchester,  and  Fisher,  Watt,  &  Hayes,  writers, 
Glasgow,  their  mandataries,  against  John  Todd,  rope  and 
twine  manufacturer  and  yam  spinner,  Rutherglen,  for 
(1)  £139  8s.,  being  the  price  of  a  patent  stop  twister 
machine  for  twisting  twine,  &c.,  supplied  in  May,  1889, 
and  (2)  £2  lis.  7d.  for  extra  wheels,  &c.,  for  the  frame. 
The  defender  refused  to  pay  the  sum  sued  for  on  various 
grounds — ^that  the  machine  was  not  according  to  the  speci- 
fication sent,  that  it  was  not  cwjcording  to  pursuers'  repre- 
sentations, that  it  was  defective  in  essential  materials ;  and 
he  pleaded  that  he  was  entitled  to  reject  it  as  not  giving 
satisfaction  to  him  as  a  reasonable  man.  The  pursuers 
answered  that  the  rejection  was  not  timeous,  that  the 
defects  as  they  were  pointed  out  were  remedied,  and 
that  if  any  defect  now  existed,  they  were  not  respons- 
ible for  it;  and  further,  if  there  were  any  such  defects, 
they  were  too  trifling  to  justify  refusal  of  payment 
of  the  price.  The  Sheriff-Substitute  (Erskine  Murray), 
before   answer,  allowed  a  proof,  and  on  the  defender  s 
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lahamshieb.  motion  remitted  to  Mr.  John  Bennie,  Glasgow,  to  examine 
""^'^f^dd.^' "  ^^^  machine  in  question  in  presence  of  the  parties,  and 
report  as  to  its  present  position  and  abilities,  reserving  all 
pleas  of  parties. 

Mr.  Bennie  lodged  his  report,  in  which  he  pointed 
out  various  defects  and  recommended  various  alterations. 
Parties,  however,  desired  to  proceed  with  the  proof,  which 
was  led  at  considerable  lengtL  The  Sheriff-Substitute 
then  pronounced  the  following  interlocutor : — 
Jan.  w^i89i.  GLASGOW,  16^^  January,  1891.— The  Sheriff-Substitute  having 

^^^^mumat/**  heard  counsel  for  the  pursuers  and  the  agent  for  the  defender, 
and  advised  the  case,  finds  (1)  that  the  pursuers,  Holden  &  Co., 
machine  manufacturers,  Manchester,  having  invented  a  new 
stop  twister  machine  for  twistiug  twine,  &c.,  their  representative 
Ash  worth  called  in  1888  upon  the  defender  Todd,  twine  manu- 
facturer, Rutherglen,  to  induce  him  to  purchase  one  of  their  new 
machines;  finds  (2)  that  after  some  negotiations  the  defender 
gave  a  verbal  order  to  Ashworth,  and  confirmed  it  by  the  letter 
of  18th  January,  1889,  in  which,  after  describing  the  machine, 
he  adds,  "  The  frame  to  be  of  the  best  workmanship  and  fiuish, 
"  and  if  found  not  to  give  me  entire  satisfaction,  to  be  removed 
"  at  your  expense.  Send  your  specification,  give  full  particulars, 
^^  and  in  your  remarks  state  that,  if  machine  is  not  found  satis- 
"  factory,  to  be  removed  at  your  expense " ;  finds  (3)  that  on 
22nd  January  pursuers  wrote  defender  enclosing  the  specifi- 
cation (in  which  the  terms  of  payment  are  specified  as  "nett 
"  cash  when  set  to  work  "),  and  adding,  "  We  will  guarantee  it 
"  will  do  all  our  Mr.  Ashworth  has  promised,  and  give  you  every 
"  satisfaction " ;  finds  (4)  that  from  the  defender  Todd's  own 
evidence  it  appears  that  Ashworth  did  not  make  any  definite 
promises  as  to  what  the  machine  would  do,  but  only  said  that  he 
thought  it  would  do  so-and-so,  and,  specially,  that  the  thickness 
of  twine  for  which  it  was  suited  was  "  two  lea  two  ply  "  and  up 
to  five  ply,  and  that  it  would  not  do  satisfactory  work  for  heavier 
twines ;  finds  (5)  that  defender  came  up  to  Manchester  and  saw 
in  pursuers'  works  a  very  similar  machine  which  they  were  making 
for  Mr.  Yuill  of  Kirkcaldy ;  finds  (6)  that  pursuers  went  on  with 
the  machine,  and  delivered  it  at  defender's  works  about  the  end  of 
May,  1889,  sending  workmen  to  put  it  up;  finds  (7)  that  (partly 
owing  to  a  mistake  of  defender's  about  the  belting)  it  was  not  ready 
for  starting  work  till  13th  June,  1889,  from  which  time  up  to  the 
present  date  at  the  beginning  of  1891  it  has  been  constantly 
used  by  defender  in  the  manufacture  of  twine ;  finds  (8)  that, 
however,  the  correspondence  shows  that  from  the  first  the  defender 
was  making  objections,  some  less,  some  greater,  to  details  in  the 
machine,  and  pursuers  were  every  now  and  then  sending  down 
men  to  remedy  the  alleged  defects,  after  which  everything  would 
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go  on  smoothly  for  a  time,  but  eventually  the  defender  complained  liAHAJi&ouiu. 
on  other  points  and  men  were  again  sent  by  pursuers  to  put  Hoideu&co.  r 
these  matters  right ;  finds  (9)  that,  inter  alia  (after  a  number  of  j^^  IJ^iaoi. 
alterations  in  the  earlier  months),  on  2nd  October,  in  complaining  gheriffEisKiKE 
of  one  defect,  defender  remarks,  "  If  you  put  this  matter  mentioned  M"»"at. 
"  above  right,  I  think  I  will  be  able  to  pass  the  frame " ;  and 
pursuers,  after  sending  down  a  man  to  put  it  right,  wrote  on  14th 
October  asking  a  cheque  towards  payment  of  the  machine;  to 
which  defender  answered  on  15th  October,  "  The  machine  seems 
"to  do  very  well  for  light  twine,  but  for  heavy  sizes  there  is 
"  something  still  wrong" ;  finds  (10)  that  again,  on  22nd  October, 
defender  writes,  "  So  long  as  we  keep  on  very  light  stuff  it  works 
"  fairly  well,"  but  explained  that  it  would  not  twist  a  somewhat 
heavier  twine ;  and  on  31st  October  wrote,  "  If  you  don't  make 
"  it  perfect  this  time  I  will  order  you  to  take  it  away " ;  finds 
(11)  that  accordingly  a  man  was  sent  from  pursuers'  to  defender's 
in  the  beginning  of  November,  who,  after  making  certain  changes, 
reported  that  the  machine  was  doing  very  well;  but  on  2l8t 
November,  complaining  of  another  defect,  defender  wrote,  "  I  will 
"  give  you  fourteen  days  to  have  this  and  other  things  already 
"  noted  by  you  put  right " ;  and  in  the  beginning  of  December 
puTduers  sent  another  man  to  carry  out  the  defender's  requirements ; 
and  he  having  reported,  after  this  was  done,  that  the  frame  was 
working  well,  pursuers,  on  18th  December,  again  asked  for  a 
cheque,  in  answer  to  which  defender  on  20th  December  com- 
plained that  it  was  not  all  right,  and  asked  for  another  man  to 
put  it  in  good  working  order,  which  pursuers  accordingly  did, 
still  pressing,  on  2nd  January,  for  a  cheque,  to  which  defender 
replied  on  3rd  January,  "  The  machine  has  not  run  perfectly  up 
"to  stopping  for  the  holidays.  We  start  on  Monday.  If  the 
"  machine  runs  to  my  satisfaction  for  that  week  I  will  send  you 
"a  cheque  on  Saturday";  finds  (12)  that  on  14th  and  16th 
January  pursuers  renewed  their  request  for  a  cheque,  but  on 
17th  January  defender  wrote  complaining  of  four  faults  which  he 
said  the  machine  had,  on  which  pursuers,  while  maintaining  that 
their  machine  was  right  in  the  respects  complained  of,  agreed  to 
supply  certain  articles  which  defender  could  put  on  himself, 
whereupon  the  defender,  on  20th  January,  complaining  of  the 
trouble  he  had  been  at  with  "this  cursed  frame,"  proposed  a 
reference  of  "these  small  matters"  to  a  party  he  named,  after 
which  the  pursuers  sent  down  the  articles  they  mentioned  but 
refused  to  do  anything  more,  and  defender  refusing  to  pay,  the 
pursuers,  on  27th  February,  1890,  raised  the  present  action  for 
the  price  of  the  machine;  finds  (13)  that  on  13th  May,  1890,  on 
the  date  when  the  record  was  closed  and  proof  allowed,  the  Sheriff- 
Substitute,  on  defender's  motion,  granted  authority  to  Mr.  John 
Bennie,  Glasgow,  to  examine  the  machine  in  question  in  presence 
of  parties  and  report  as  to   its   present  position  and  abilities; 
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laharmhirb.  finds  (14)  that  Mr.  Benuie's  report,  dated  23rd  June,  eniunerates 
Hoiden*  Co.  t>  eighteen  matters  which  he  considers  should  be  put  right,  but  adds, 
Jan  iJTiwi  "  "^^^  defects  complained  of  are  not  of  a  very  serious  nature.  I 
sheriffKESEiiiB  "  would  recommcud  that  the  makers  of  the  machine  have  them 
McEKAT.  tt  naade  good,  and  the  machine  put  in  working  order" ;  finds  (15) 
that  when  examined  in  the  course  of  the  proof  Mr.  Bennie  states 
that  the  operations  in  question  should  cost  to  the  pursuers  about 
£15,  and  Mr.  Ash  worth  also  puts  the  cost  of  the  required  alter- 
ations at  £15,  while  Mr.  Holden,  pursuer,  when  examined  on  Slst 
October,  1890,  says,  "I  think  that  the  matters  mentioned  by  Mr. 
"Bennie  could  be  put  right — they  are  so  trivial";  and  when 
asked  for  the  defender  whether  he  is  willing  to  put  them  right 
either  to  Mr.  Bennie^s  or  defender's  satisfaction,  declines  to  say, 
adding  that  it  is  a  matter  for  the  Court,  and  he  leaves  himself  in 
the  hands  of  the  Court ;  and  subsequently  a  discussion  arose  as  to 
whether  the  alleged  defects  could  be  remedied  at  the  sight  of  a 
Mi%  Ireland,  which  proposition,  however,  fell  through;  finds  (16) 
that  at  the  next  diet  of  proof,. on  17th  December,  1890,  defender's 
agent  stated,  that  he  wished  to  mention  that,  if  the  pursuers 
were  to  be  understood  from  Holden's  evidence  as  declining  to 
remedy  defects  to  defender's  satisfaction  according  to  contract, 
he  would  require  to  coi^sider  whether  he  should  not  now 
advise  his  client  to  reject  the  machine  and  call  on  pursuers 
to  remove  it,  and  that  the  above  had  been  stated  at  the  former 
diet  though  it  was  then  understood  it  was  not  to  appear  in  the 
notes.  Finds  on  the  whole  case  and  in  law  (I.)  that  in  the 
circumstances  it  is  no  longer  possible  for  defender  to  reject  the 
machine;  (II.)  that,  however,  he  is  entitled  to  have  the  defects 
pointed  out  at  the  examination  by  Mr.  Bennie  put  right  by  the 
pursuers,  or  at  their  expense,  before  payment :  Therefore,  before 
answer,  ordains  the  pursuers  to  remedy  the  defects  enumerated 
in  Mr.  Bennie's  report  to  the  satisfaction  of  Mr.  Bennie,  and 
ordains  the  defender  to  give  to  the  pursuers  full  opportunity  to 
do  so,  and  appoints  Mr.  Bennie  to  give  in  a  report  as  to  the 
carrying  out  of  the  above  order ;  reserving  to  pronounce  further. 

A.  Ebskinb  Murrat. 
Note. — The  "  guarantee  "  in  pursuers'  letter  of  22nd  January 
is  twofold — ^first,  that  the  machine  would  do  what  Ashworth  had 
promised ;  and  second,  that  it  will  "  give  you  every  satisfaction." 
As  to  the  first  of  these,  Todd's  own  evidence  shows  that  Ashworth 
can  hardly  be  said  to  have  promised  anything,  though  he  gave 
opinions.  As  to  the  second,  the  "  satisfaction  "  must  be  that  of  a 
reasonable  man.  The  defender  contends  that  this  is  a  suspensive 
condition,  preventing  a  completed  sale  having  taken  place  even 
up  to  the  present  date,  a  year  and  a  half  after  the  machine  was 
delivered  and  set  up,  during  all  which  time  the  defender  has  been 
using  it  for  the  manufacture  of  twine.  With  this  contention  the 
Sheriff-Substitute  cannot  agree.     Another  of  the  terms  of  sale  was. 
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"nett  ca&h  when  set  to  work,"  and  though  this  is  qualified  to  a  lababkshim. 
certain  extent  by  the  guarantee  of  satisfaction,  it  cannot  be  held  *^®^**|gA^- " 
to  be  absolutely  set  aside.  The  true  view  of  the  transaction  must  j^^  —  g^j 
be  rather  that  the  pursuers  agreed  to  put  right  defects  so  as  to  sheriffikaKiiiB 
make  it  satisfactory  to  a  reasonable  man.  It  must  be  remembered  mumat. 
that  Mr.  Bennie,  the  person  appointed  on  the  defender's  own 
motion,  states  that  the  defects  still  existing  are  not  of  a  serious 
nature.  It  would  be  absurd  in  the  circumstances  that  the 
defender  should  be  allowed  to  reject  the  machine  that  he  has 
worked  for  so  long,  and  by  which  he  has  made  so  much  twine. 
The  defender  cannot  fairly  say  that  his  continued  working  of  it  is 
because  he  was  unwilling  to  throw  it  out  of  doors,  for  it  was  quite 
unnecessary  for  him  to  do  so.  He  says  that  he  would  have  got 
better  work  out  of  one  of  the  machines  that  this  replaced,  and 
which  are  still  in  his  premises,  though  not  in  use.  Why  then  did 
he  not,  long  ago,  assuming  that  his  view  as  to  his  rights  are 
correct,  have  this  machine  of  Holden's  taken  down  and  put  where 
he  is  keeping  the  discarded  machine,  and  replace  the  discarded 
one  in  its  old  position  ?  The  necessary  inference  is  that  he  has 
not  done  so  because  Holden's  machine,  in  spite  of  its  defects,  is 
the  better  worker  of  the  two,  and  the  more  profitable  to  defender. 
The  defender  refers  to  the  case  of  Fleming  v  The  Airdrie 
Iron  Co.f  9  R.  473,  where,  after  certain  iron  stills  had  been 
erected  by  the  then  defenders  for  the  then  pursuer  and  had 
remained  up  six  weeks  before  they  were  found  to  be  defective, 
and  about  six  weeks  more  before  they  turned  out  entirely  bad,  it 
was  held  that  the  pursuer  was  entitled  to  get  new  ones  at  the 
defenders'  expense,  as  the  material  was  proved  by  the  result  to 
have  been  bad.  But  in  that  case  the  stills  proved  absolutely  and 
entirely  bad.  Here,  in  spite  of  some  of  the  evidence  that  has 
been  led,  the  SheriflT-Substitute  finds  it  absolutely  impossible  to 
hold  that  anything  like  that  is  the  case.  The  present  circum- 
stances are  in  that  respect  more  like  those  of  Pearce  v  /rcww, 
7  Macph.  571,  where  the  Court  ordained  the  maker  of  certain 
machinery  to  put  in  at  his  own  expense  a  new  pinion  in  the  place 
of  one  that  proved  defective  in  some  machinery  that  the  maker 
supplied  to  a  customer.  In  the  present  case,  following  the  views 
expressed  in  Fearce,  the  Sheriff-Substitute  has  appointed  the 
pursuers  to  put  right  the  defects  pointed  out  at  the  examination 
which  had  taken  place  on  the  defender's  motion. 

If  the  parties  could  have  agreed  upon  any  person  whom  they 
preferred  to  Mr.  Bennie  for  the  final  remit,  the  Sheriff-Substitute 
would  have  taken  their  nominee.  But  in  the  absence  of  agree- 
ment he  must  fall  back  on  Mr.  Bennie  again.  Even  yet,  if  the 
parties  can  agree  upon  the  substitution  of  another  name,  he  is 
willing  to  insert  it.  A.  E.  M. 

Mr.  Bennie  again  reported,  on  27th  April,  1891,  and 
stated  that  the   defects    pointed   out  in  his  first  repo^QQ[^ 
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LARARKSHifta.  had  been  remedied  to  his  satisfaction  except  two  minor 
^''^^^i^^^''  points,  which  defender  agreed  to  waive.  The  question 
which  now  remained  for  determination  was  that  of  ex- 
penses. The  defender  s  agent  wished  to  produce  certain 
letters  bearing,  as  alleged,  on  this  question.  The  pursuers 
objected  to  the  production  as  the  proof  had  been  closed. 
The  Sheriff-Substitute  refused  to  allow  the  production  of 
the  correspondence,  and  gave  the  following  reasons : — 

The  correspondence  in  question  passed  after  the  action  was 
raised,  and  indeed  after  Mr.  Bennie's  first  report,  but  before 
the  commencement  of  the  proof.  The  defender  contended  that 
he  was  entitled  to  put  it  in,  on  the  authority  of  Little  v  Bums, 
16th  Nov.  1881,  9  R.  118.  But  there  is  nothing  in  that  case  to 
show  that  the  correspondence  there  mentioned  had  not  been  put 
in  before  the  close  of  the  proof.  Here  the  proof  has  been  long 
since  closed. 

Parties  were  then  heard  on  Mr.  Bonnie's  report,  and 
the  Sheriff-Substitute   pronounced  an  interlocutor  in  the 
following  terms : — 
M»y  M^isoi.  Glasgow,  2Sth  May,  1891.— Having  heard  parties*  procurators 

^**1ioHufT."'  on  Mr.  Bennie's  second  report,  finds  that  it  now  appears  that  the 
pursuers  have  carried  out  the  various  alterations,  (kc,  mentioned 
in  Mr.  Bennie's  first  report,  and  that  the  defects  therein  specified 
have  been  remedied  to  his  satisfaction,  except  that  in  two  minor 
points  where  the  results  were  not  entirely  satisfactory,  defender 
has  agreed  to  waive  any  objection  thereto ;  finds  that  the  machine 
having  thus  been  now  put  into  good  condition,  the  pursuers  are 
now  entitled  to  decree  for  the  principal  sum  sued  for ;  finds  in  the 
circumstances  the  defender  entitled  to  expenses  up  to  the  date  of 
and  including  Mr.  Bennie's  report  of  23rd  June,  1890,  and  the 
expenses  connected  with  Mr.  Bennie's  report  of  27th  April  last ; 
quoad  ultra  finds  neither  party  entitled  to  or  liable  in  expenses. 
Reserving  to  pronounce  further,  and  decerns. 

A.  Erskinb  Murray. 
Note, — With  regard  to  the  expenses  subsequent  to  Mr.  Bennie's 
first  report,  it  must  be  remembered  that  the  proof  proceeded  on 
the  contention,  on  the  one  hand,  by  the  pursuers,  that  the  defects 
were  not  only  trivial  matters,  but  were  matters  for  which  really 
the  pursuers  were  not  responsible ;  and  on  the  contention,  on  the 
other  hand,  by  the  defender,  that  although  he  had  been  using 
the  machine  and  getting  much  work  out  of  it  for  nearly  two 
years,  he  was  still  entitled  to  reject  it,  because  it  was  so 
radically  bad  in  principle  and  in  detail.  The  proof  was  gone  on 
with  when  the  parties  ought  to  have  agreed  to  settle  on  the  basis 
of  Mr.  Bennie's  report. 

The  above  interlocutor  is  on  the  footing  that  the  defender  pays 
Mr.  Bennie's  expenses.     Of  course,  if  the  pursuers  have  paid  them, 
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their  amount  will  fall  to  be  deducted  from  the  amount  to  be  found  lamambhim. 
due  by  pursuers.  A.  E.  M.       ^°^^^^J^- " 

For  pursaers— Mr.  Galbsaith,  counsel ;  Messrs.  Fibheb,  Watt,     May^iiwi. 
k  Hates,  Glasgow.  _.    .  ~- 

For  defender — Mr.  J.  T.  T.  Brown,  Glasgow.  Mueiat. 


William  Anthony's  Cessio.  No.  35. 

Cessio — Trusteed 8  resignation, — A  trustee,  after  extracting  ^"^^»»"- 
his  appointment,  and  finding  that  there  were  no  funds  Anthony^cewio. 
in  the  estate,  on  being  called  on  by  the  Accountant  of 
Court  to  proceed  with  the  cessio  in  terms  of  the  Act  of 
Sederunt,  rather  than  do  so  tendered  his  resignation. 
Held  that  a  trustee  can  resign  his  appointment  at 
any  stage  of  the  proceedings,  and  resignation  accepted 
simpUdter. 

This  was  a  question  raised  in  the  cessio  of  William 
Anthony,  Crossbum  Street,  Glasgow,  in  which  William 
Lamont,  C.A,  31  St.  Vincent  Place,  Glasgow,  was  appointed 
trustee.  The  trustee  extracted  his  appointment,  but  after- 
wards, finding  there  were  no  funds  available,  he  declined  to 
proceed  further.  The  Accountant  of  Court  in  Edinburgh 
contended  that,  having  extracted  his  appointment,  the 
trustee  was  bound  to  follow  out  the  proceedings.  The 
trustee  demurred  to  this  contention,  and  the  matter 
was  reported  to  the  Sherifi-Substitute  (Birnie).  After 
heajting  parties,  he  adopted  the  view  that  the  trustee ' 
could  resign  at  any  time,  and  accepted  his  resignation 
sirapliciter.  The  following  note  was  appended  to  the 
interlocutor : — 

Under  the  Cessio  Act  of  Sederunt  a  trustee  is  not  bound  to  Jan.  9. 18&2. 
act  until  he  extracts  his  appointment,  and  many  trustees  never  Sheriff  birhie. 
extract  their  appointment  because  there  are  no  funds.  This 
practice  will  no  doubt  continue,  but  the  question  in  the  present 
case  is  if  a  trustee  who  has  extracted  his  appointment  is  bound  to 
proceed  in  terms  of  other  clauses  of  the  Act  of  Sederunt  although 
there  are  no  funds,  and  the  expense  must  come  out  of  his  own 
pocket.  By  section  4  it  is  provided  "  within  seven  days  after  the 
"  trustee  shall  have  obtained  an  extract  of  the  decree  ordaining 
"the  debtor  to  execute  a  disposition  omnium  bonorum  in  his 
"  favour,  the  trustee,  by  himself  or  his  agent,  shall,  after  having 
"  made  due  inquiry,  report  to  the  Sheriff  orally  at  what  date  the 
"estate  of  the  debtor  may  be  probably  realised  and  ready  for 
"  division,  and  the  Sheriff,  having  regard  to  that  report  or  to  any 
"other  material  circumstance,  shall,  by  a  deliverance  in  the  pro- 
"  cess,  fix  a  suitable  time  and  place  for  the  second  meeting  of  the 
"  creditors,  to  be  held  in  his  presence  ; "  and  by  following  sections, 
on  obtaining  this  deliverance  the  trustee  must  give  notice  in  the 
Gazette,  post   circulars   to  the   creditors,   send   accounts   k>-A^^^i^ 
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LAKARuaimi.  Accountant  of  Ck)urt,  and  carry  out  other  proceedings,  all  entailing 

Antiionj  a  CgMio.  outlay.     The  trustee  in  this  case  did  extract  his  appointment,  and 

j»n.  M8W.     within  the  proper  period  reported  to  the  SherifiF  that  there  were  no 

Sheriff  BiRHii  funds,  and  the  Sheriff,  having  regard  to  this,  did  not  fix  the  second 
meeting.  The  Accountant  of  Court  contends  that  this  was  wrong, 
and  that  the  trustee  having  extracted  his  appointment  was  bound 
to  have  the  second  meeting  fixed,  and  proceed  with  the  other 
forms,  although  there  were  no  funds,  and  the  expense  must  have 
been  paid  by  himself.  As  this  reading  would  cause  expense  to 
trustees  without  any  apparent  object,  I  have  carefully  considered 
it,  and  have  come  to  the  conclusion  that  it  cannot  be  sustained. 
The  Accountant's  main  argument  is  that  at  the  second  meeting  a 
creditor  may  re-examine  the  debtor,  but  as  before  the  first  meeting 
the  state  of  affairs  and  books  and  documents  must  be  lodged, 
and  creditors  may  then  examine  the  debtor,  the  power  of 
re-examination  at  the  second  meeting  seems  insufficient  to  warrant 
the  imposing  of  a  hardship  on  trustees.  There  are  reasons  for  the 
debtor's  presence  at  the  second  meeting  which  seems  assumed 
imder  clause  1 1  of  the  Act  of  Sederunt  apart  from  this  power  of 
re-examination.  The  rankings  of  creditors  are  then  settled,  and 
the  debtor  may  have  information  very  valuable  as  to  these.  I  am 
informed  that  a  case  under  the  Bankruptcy  Act  analogous  to  the 
present  occurred  some  years  since  in  this  Court.  By  the  125th 
and  following  sections  trustees  are  required  in  the  most  absolute 
manner,  on  the  expiry  of  four  months,  to  make  up  a  state  of  funds 
and  mnking,  and  the  late  Accountant  of  Bankruptcy  for  many 
years  required  them  to  do  so  although  the  dividend  had  been 
postponed  to  the  next  statutory  period,  but  the  late  Sheriff 
Glassford  Bell  held  that  the  postponement  of  the  dividend  post- 
poned everything  leading  up  to  it,  and  that,  as  the  trustee's 
deliverances  on  claims  were  only  conclusive  as  to  dividend,  it  was 
of  no  use  where  there  was  to  be  no  dividend.  The  conclusion  I 
arrive  at  is  that  a  trustee  must  report  to  the  Sheriff  within  seven 
days  after  extract,  but  that  it  is  then  within  the  Sheriff's  power  to 
postpone  for  further  report,  or,  without  fixing  a  second  meeting,  to 
dispense  with  ranking  where  he  is  satisfied  there  are  no  funds. 
This  has  hitherto  been  occasionally  done  without  any  written 
deliverance,  but  I  shall  probably  adopt  the  practice  of  written 
deliverances  so  as  to  leave  a  record  of  what  has  been  done  in  the 
process.  Under  the  Bankruptcy  Act  a  trustee  may  resign  at  any 
stage,  and  it  seems  to  me  he  may  do  so  in  a  cessio.  This  indeed 
is  implied  in  the  20th  section  of  the  Cessio  Act  of  Sederunt,  which 
provides  for  the  appointment  of  a  new  trustee  when  a  trustee  has 
resigned.  It  is  perhaps  imnecessaiy  to  add  that  although  I  hold 
views  adverse  to  those  of  the  Accountant,  I  think  he  was  entitled 
for  his  own  exoneration  to  bring  the  matter  before  the  Sheriff. 
^^-^  For  truBtee— Mr.  J.  Stevenson  (Mesars.  Stbvsnson  k  MAdUiOiAY) 

Glasgow. 
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George  Easdale,  Pursuer ;  George  Smith  &  Sons,        No.  36. 
Defem/iera.  labaamhim. 

Ship — Merchant  Shipping  Act — Seaman^s  wages — Fine  for  snSSlfcBons, 
negligence,  dx. — A  seaman  having  sued  for  the  full 
amount  of  wages  he  had  earned,  held,  under  certam 
sections  of  the  Merchant  Shipping  Acts,  that  a  fine 
inflicted  for  negligence  on  the  part  of  a  seaman  may  be 
deducted  from  his  wages,  if  it  be  reasonable  and  justly 
imposed,  and  that  a  separate  action  is  not  necessary. 

This  was  a  Small  Debt  action  raised  by  George  Easdale, 
18  Warrock  Street,  Glasgow,  against  George  Smith  &  Sons, 
of  the  City  Line  of  steamers,  for  the  sum  of  £7  7s.,  being 
balance  of  wages  due  him  on  the  termination  of  his  last 
voyage  per  the  as.  "City  of  Venice,"  and  compensation 
alleged  to  be  due  him  under  section  187  of  the  Merchant 
Shipping  Act,  1854,  and  the  Merchant  Seamen  (Payment  of 
Wages  and  Rating)  Act,  1880,  section  4,  sub-section  4.  It 
appears  that  on  the  voyage  from  Liverpool  to  Calcutta  the 
pursuer  was  fined  10s.  (afterwards  restricted  to  5s.)  by  the 
captain  in  respect  of  the  loss  of  a  lamp,  value  30s.,  which 
was  alleged  to  have  fallen  overboard  through  pursuer's 
negligence  in  not  having  secured  it.  As  is  customary,  the 
amount  of  the  fine  was  deducted,  with  the  sanction  of  the 
shipping  master,  from  the  wages  due  pursuer  at  the  end  of 
the  voyage.  The  pursuer,  being  a  member  of  the  Seamen's 
and  Firemen's  Union,  and  considering  the  deduction  incom- 
petent and  unjust,  declined  to  accept  payment  of  his  wages 
under  deduction  of  the  fine,  and  this  action  was  brought  to 
have  the  points  decided  whether  the  owners  were  entitled 
to  make  the  deduction  objected  to,  and  whether  there  had 
been  sufficient  negligence  to  warrant  the  imposition  of  the 
fine.  The  defenders'  agent  stated  that  an  important  prin- 
ciple was  in\'olved.  The  articles  under  which  pursuer 
shipped  with  the  defenders  were  in  terms  of  the  Merchant 
Shipping  Act  of  1854,  and  had  been  sanctioned  by  the 
Board  of  Trade.  These  articles  contcdned  the  negUgence 
clause,  and  authorised  the  defenders  to  make  the  deduction 
to  which  objection  was  now  taken,  and  pursuer's  contention 
that  a  separate  action  must  be  raised  to  recover  the  amount 
of  the  fine  was  absurd.  Moreover,  it  was  necessary  that 
the  discipline  of  the  ship  be  maintained,  and  the  pursuer  in 
this  case  had  been  treated  with  great  leniency.  The  case 
came  before  the  Sheriff-Substitute  (Mair)  in  the  Small 
Debt  Court  at  Glasgow  of  this  date,  when  it  was  held  jmi.9o.i8m. 
that  pursuer,  having  shipped  under  articles  authorised  by  BheriiMAi*. 
the  Board  of  Trade,  was  liable  if  negligence  was  proved,  
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Easd«lei; 
Smith  ft  Sons. 

Jan.  90, 1808. 

ISheriilfAiK. 


lavabssriui.  and  on  the  evidence  he  came  to  the  conclusion  that  the  fine 
had  been  justifiably  imposed,  and  was  reasonable  ik  amount, 
and  that  therefore  pursuer  was  only  entitled  to  bis  wages 
under  deduction  of  the  fine.  Defenders'  agent  stated  that 
as  his  clients  had  only  come  before  the  Court  to  insist  on 
and  maintain  an  importcuit  principle  he  would  not  ask 
for  expenses. 

For  pursuer — Mr.  R.  A.  Rennis,  Glasgow. 

For  defenders— Mr.  J.  A.  L.  Tindal  (Messrs.  Ritchie,  Graham, 
&  Tin  DAL),  Glasgow. 


No.  37, 
Laiiarkshjui. 

Campbell  ft  Go.  v 
GaledonUn  Ball- 
way  Oo. 


Nov.  11, 1801. 
Sheriff  Bbrrt. 


No.  38. 

ATRaHIftB. 

BoiTo 
Dalmellington 
School  Board. 


March  81, 1881. 

Sheriff 
Patbeboh. 


Alex.  Campbell  &  Co.,  Pv/rauers;  The  Caledonian 

Railway  Co.,  Defenders, 

Carrier — Tkrottgh  carriage  of  goods  over   lines  of  different 
railway  companies. 

In  this  case,  reported  at  page  7  of  the  current  volume  of 
Sheriff  Court  Reports,  the  interlocutor  of  the  Sheriff 
(Berry)  was  as  follows: — 

Glasgow,  Wth  November^  1891. — Having  considered  the  case, 
interpones  the  authority  of  Court  to  the  joint  minute  No.  8,  and 
in  respect  thereof  recalls  the  interlocutor  appealed  against; 
assoilzies  the  defenders  ;  finds  no  expenses  due,  and  decerns. 

Robert  Bbrbt. 

Note, — I  have  been  pressed  to  add  a  note  with  reference  to  the 
general  question  of  law  discussed  by  the  Sheriff-Substitute.  I  do 
not,  however,  think  it  desirable  to  do  so,  as  anything  I  could  say 
now — the  parties  having  settled  the  case  out  of  Court — would  be 
extrajudicial.  R.  B. 

For  pursuers — Mr.  John  Jcbb,  Glasgow. 
For  defenders— Mr.  Bbock,  Glasgow. 


SHERIFF  COURT  OF  AYRSHIRE. 

Catherine   Stewart  Bell,  Pursuer;  Dalmellington 
School  Board,  Defenders, 

School  —  Pupil  Teaclier  —  Amount  of  remuneration, — The 
services  of  a  female  pupil  teacher  were  retained  in  a 
school  for  some  time  after  the  expiry  of  her  apprentice- 
ship. Opinion  as  to  the  amount  to  be  paid  to  her  as 
fair  remuneration. 

The  interlocutors  of  the  Sheriffs  (Paterson  and  Brand), 
who  differed  as  to  the  amount  to  be  allowed,  were  as 
follows : — 

Ayr,  21st  March,  1891.— The  Sheriff-Substitute  having  heard 
parties'  procurators,  and  considered  the  proof  and  process,  finds 
in  fact  that  the  pursuer,  who  served  a  four  years'  apprenticeship 
as  a  pupil  teacher  with  the  School  .Board  of  Dalmellington,  was 
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continued  hj  the  Board  on  the  school  staff  after  the  expiry  of  her     aymhim. 
apprenticeship  on  the  JOth  June,  1890,  until  23rd  January,  1891,   i>^inS^\;^n. 
when  she  left  to  enter  the  Normal  Training  College;  that  when    schoo^Board. 
she  was* so  continued  as  a  teacher  nothing  was  said  on  either  side   March2i,i8M. 
as  to  the  salary  she  was  to  receive  :  Finds  in  law  that  the  pursuer     paxusoh. 
is  entitled  to  fair  remuneration  for  her  services,  estimates  fair 
remuneration  to  be  at  the  rate  of  £26    10s.  per  annum,   and 
decerns  for  £7  10s.  6d.,  being  the  proportion  of  salary  at  that  rat« 
per  annum  for  the  period  between  30th  June  and  23rd  January 
(less  the  sum  already  paid) :  Finds  the  pursuer  entitled  to  expenses, 
reserving  power  to  modify.  William  A.  0.  Patbrson. 

Note. — This  is  a  question  between  the  School  Board  of  Dal- 
mellington  and  one  of  their  female  pupil  teachers,  whose  services 
were  retained  by  the  Board  after  the  expiry  of  her  apprenticeship 
until  she  entered  the  Normal  Training  College. 

Nothing  was  arranged  or  said  as  to  the  salary  she  was  to 
receive  after  her  apprenticeship  expired,  and  the  only  question 
raised  by  this  action  is  what  would  be  a  fair  remuneration  for  the 
services  she  rendered.  She  claims  salary  at  the  rate  of  X35  per 
annum,  while  the  Board  contend  that  she  is  only  entitled  to 
payment  at  the  rate  of  £20  per  annum.  The  case  is  of  trifling 
pecuniary  interest;  it  raises  no  question  of  law  or  of  general 
importance;  and  it  is  thought  that  what  was  fair  remuneration  for 
this  teacher's  services  might  have  been  determined  satisfactorily 
without  expense  by  referring  it  to  any  neutral  person  of  experience 
at  least  as  satisfactorily  as  by  any  Court  of  law. 

The  pursuer,  in  making  a  respectful  application  to  the  Board 
for  increased  remuneration  after  the  expiry  of  her  apprenticeship, 
offered  to  "  leave  the  matter  to  the  decision  of  any  neutral  party 
"  competent  to  decide  on  such  matters  "  (letter  of  10th  December, 
1890),  but  the  Board,  acting  entirely  within  their  legal  rights, 
declined  this  proposal,  their  minute  of  18th  December  bearing, 
"A  further  communication  was  submitted  from  Catherine  Bell 
"  regarding  her  salary,  offering  to  refer  the  matter  to  arbitration. 
"The  Board  instructed  the  clerk  to  intimate  to  her  that  they 
"  adhere  to  their  former  decision." 

The  result  has  been  that  heavy  expense  has  been  incurred  in 
this  simple  matter,  and  a  proof  led  extending  to  132  pages,  the 
taking  of  which,  with  the  debate  thereon,  has  occupied  the  Court 
for  a  considerable  part  of  four  days. 

In  determining  what  the  fair  remuneration  for  the  pursuer's 
services  should  be,  the  Sheriff-Substitute  has  got  little  assistance 
from  a  great  part  of  the  parole  proof. 

Under  the  agreement  or  indenture  between  the  pursuer  and 
the  School  Board,  which  is  in  the  usual  terms,  she  received 
£12  10s.  for  the  first  year  of  her  apprenticeship,  increasing  by 
£2  10s.  per  annum  in  each  subsequent  year  until  in  the  last  year 
of  her  apprenticeship  it  amounted  to  £20,  which,  with  the  half  of     , 
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atmhim.  the  Government  grant  earned,  made  her  salary  £21  lOs.  Thia 
DaiiSnington  ^i^^^*^  increase  stipulated  for  in  the  indenture  gives  some  indica- 
Bchooi^owti.  ^Jq^  qI  ^jjg  annual  increase  in  the  value  of  a  teacher's  services, 
M«rchM.i8n.  ^^^  militates  against  the  contention  of  the  School  Board  that 
PAnafiOH.  from  the  period  from  30th  June  to  the  end  of  January  immediately 
following  the  expiry  of  her  apprenticeship,  her  previous  year's 
salary,  without  the  addition  of  the  Government  grant,  is  adequate 
remuneration.  As  to  the  services  rendered  by  the  pursuer,  Mr- 
Sharp,  the  schoolmaster,  depones,  "  The  pursuer,  after  the  expiry 
"  of  her  apprenticeship  up  till  the  time  she  left  for  the  Normal 
'^College,  was  capable  of  doing,  and  actually  did,  the  ordinary 
"  work  of  an  average  ex-pupil  teacher."  It  would  appear  from  the 
proof  that  where  ex-pupil  teachers,  i>.,  pupil  teachers  whose 
indentures  have  expired,  and  who  have  passed  the  fourth  year's 
examination,  obtain  a  yearly  engagement,  the  salary  is  usually 
higher  than  in  the  last  year  of  their  apprenticeship,  the  increase 
varying  in  amount  according  to  circumstances.  It  is  also  proved 
that  certain  School  Boards  make  agreements  with  their  ex-pupil 
teachers  about  to  enter  the  Normal  Training  College  to  retain 
their  services  from  the  expiry  of  the  apprenticeship  until  the 
opening  of  the  College  at  the  same  rate  as  during  the  last  year 
of  their  apprenticeship,  and  it  may  be  that  if  the  Board  here  had 
made  a  special  stipulation  with  the  pursuer  as  to  the  salary  she 
was  to  receive  they  might  have  driven  a  hard  bargain  with  her, 
as  she  could  only  engage  for  a  broken  period  between  the  expiry 
of  her  indenture  and  the  opening  of  the  College,  and  was  not 
likely  to  get  temporary  employment  elsewhere,  and  even  if  she 
did  obtain  employment  elsewhere  would  have  required  to  leave 
her  father's  house  where  she  resided. 

But  the  Board  not  having^  made  any  stipulation  as  to  salary  as 
the  condition  of  continuing  the  pursuer  as  teacher,  it  is  thought 
that  she  is  entitled  to  fair  remuneration  for  the  services  actually 
rendered  apart  from  consideration  of  what  her  position  might 
have  driven  her  to  accept.  The  instances  adduced  in  the  proof  of 
School  Boards  who  have  kept  on  ex-pupil  teachers  at  the  same 
salary  as  in  the  last  year  of  their  apprenticeship,  under  agree- 
ment, expressed  or  implied,  do  not  rule  this  case,  where  there  was 
no  such  agreement,  or  understanding,  or  practice  in  the  school. 
The  advantages  and  disadvantages  to  the  school  of  the  pursuer 
having  left  in  the  end  of  January,  instead  of  in  the  end  of  Jane, 
seem  to  be  pretty  equally  balanced.  Her  Majesty's  inspector  in 
his  report  of  17th  July,  1890,  on  the  Dalmellington  School,  says, 
"The  numbers  in  attendance  are  on  the  increase,  and  in  con- 
^*  sideration  of  the  higher  work  so  successfully  engaged  in  by  the 
**  teacher  it  seems  absolutely  imperative  on  the  Board  to  appoint  a 
"  qualified  assistant  in  addition  to  the  present  staff."  Instead  of 
at  once  appointing  a  qualified  assistant  in  terms  of  this  recom- 
mendation, the  Board,  on  the  suggestion  of  the  schoolmaster, 
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carried  on  the  school   with  the  pursuer   and    two   new   pupil     atmhim. 
teachers,  and  it  was  only  when  the  pursuer  left  that  a  certificated   d^,^}}},^^ 
teacher  was  appointed.       The    schoolmaster    depones,  "If  the   School Bq*^ 
"pursuer  had   not  been   retained   on  after  the   expiry  of  her  Mftreh8i,MM 
"  indenture  I  would  have  required  to  have  had  another  assistant,     pSinMn. 
"  a  certificated  teacher  or  the  other  ex-pupil  teacher.     The  staff 
"  would  have  been  insufficient  had  I  only  had  the  two  new  pupil 
"  teachers.''     The  Board  therefore  sufier  no  pecuniary  prejudice  in 
paying  the  pursuer  a  slightly  increased  salary,  as  a  certificated 
teacher,  if  got  in  her  place,  would  have  been  paid  a  salary  of  £45 
a  year — at  least  that  was  the  salary  actually  paid  to  the  certificated 
teacher  taken  on  after  the  pursuer  left.      The  pursuer's  personal 
qualifications  are  favourable  to  her  claim  for  a  reasonable  increase 
of  salary.     She  was  admittedly  a  good  teacher.      She  passed  all 
her  examinations  with  credit,  and  at  each  examination  gained  the 
highest  merit  grant,  and  she  passed  the  examination  for  admission 
to  the  Normal  College  in  the  first  class. 

The  Sheriff-Substitute  is  of  opinion  that  the  pursuer  is  entitled 
to  an  increase  of  salary,  but  to  what  extent  he  feels  great  difficulty 
in  determining.  Mr.  Marshall,  presently  inspector  for  North 
Ayrshire,  formerly  for  the  whole  county,  when  asked,  "  Take  it 
"  that  a  girl  is  retained  on  after  her  apprenticeship  expires  on  30th 
"  June,  that  she  enters  for  the  Normal  Training  College  examina- 
"  tion  in  July,  and  is  successful,  and  is  retained  on  in  the  school 
"  until  the  Normal  Training  College  opens  in  January,  what  would 
"  you  consider  was  a  fair  salary  for  her  per  annum?"  depones,  "  I 
"  think  £30."  The  Sheriff-Substitute  thinks  that  the  increase  of 
salary  which  he  has  allowed  to  the  pursuer  at  the  rate  of  £5  per 
annum  is  not  an  excessive  estimate  of  the  increased  value  of  the 
pursuer's  services. 

In  the  circumstances  the  signing  of  the  receipt  does  not, 
it  is  thought^  form  a  bar  to  the  pursuer's  claim  for  increase  of 
salary.  W.  A.  0.  P. 

The  defenders  appealed  to  the  Sheriff  (Brand),  who 
issued  the  following  interlocutor : — 

Edinburgh,  ISth  January,  1892. — The  Sheriff  having  heard  J»n.  m^mm. 
parties,  and  considered  the  cause,  finds  that  when  the  pursuer  8i»ori«f  b»a»»' 
agreed  with  Mr.  Sharp,  schoolmaster,  Dalmellington  School,  to 
continue  her  services  as  teacher  for  six  months  after  the  expiry  of 
her  indenture  of  apprenticeship  no  bargain  as  to  salary  was  made  : 
Finds  that  the  defenders  elected  to  pay  her  at  the  same  rate  as  she 
had  been  paid  previous  to  the  expiry  of  the  said  indenture :  Finds 
that  the  pursuer  granted  a  receipt  to  the  defenders  on  16th  Nov- 
ember, 1890,  for  eleven  pounds  ten  shillings  sterling,  "  being  salary 
"as  pupil  teacher  in  Dalmellington  Public  School  for  half-year 
"  en(ing  this  date,  at  £20  per  annum  (£10),  and  £1  10s.  being 
"  half  of  Government  grant  earned  as  pupil  teacher  "  ;  Finds  that 
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ATE8HIUI.     the  defenders  acted  within  their  rights  in  so  dealing  with   the 
DaiiMiiiMton    P^™uer,  and  that  the  course  they  took  was  in  accordance  with 
School  Board,    that  foUowcd  by  School  Boards  in  various   other  localities  and 
Jan.  w^i89B.    distrfcts :  Fiuds  that  the  pursuer  is  barred  from  suing  the  present 
Sheriff  brawd.  lotion  by  the  aforesaid  receipt,  and  that  she  has   no  claim  for 
further  wages :   Therefore   sustains  the  appeal,  recalls  the  inter- 
locutor appealed  against,  and  assoilzies  the  defenders  from   the 
conclusions  of  the  action  :  Finds  the  defenders  entitled  to  expenses, 
under  and  in  terms  of  the  Debts  Recovery  (Scotland)  Act,  1867 
(30  and  31  Vict.  c.  96),  and  decerns.  David  Brand. 

Note. — Fortunately  in  this  case  there  is  no  question  as  to  the 
qualifications  of  the  pursuer.  She  is  admitted  to  have  been  a  good 
teacher,  and  to  have  always  obtained  the  highest  merit  grant  at 
each  examination.  But  she  claims  that  the  wages  paid  her,  and 
for  which  she  gave  a  receipt  as  in  full,  do  not  adequately  represent 
the  value  of  her  services  as  a  teacher  during  the  broken  period 
between  the  expiry  of  her  apprenticeship  on  30th  June,  1890,  and 
23rd  Januaiy,  1891,  when  she  was  tx>  enter  the  Normal  Training 
College.  She  contends  that  to  be  fairly  remunerated  she  must  be 
paid  at  the  rate  of  £35  instead  of  £20  per  annum  for  that  period. 
The  answer  made  by  the  defenders  is,  in  the  opinion  of  the  Sheriff, 
complete.  They  say  that  while  her  continuance  in  their  employ- 
ment was  an  advantage  to  them,  it  was  equally  an  advantage  to  her, 
as  it  enabled  her  to  fill  up  profitably  and  usefully  an  interval  of  time 
which  otherwise  might  have  been  lost.  They  say  further  that 
there  being  no  bargain  as  to  remuneration,  it  is  legitimate  for 
them  to  pay  her  at  the  same  rate  as  she  had  been  previously 
receiving  and  no  higher.  On  this  part  of  the  defenders'  case  their 
evidence  is  conclusive.  It  is  proved  that  in  a  number  of  other 
places  where  a  teacher  is  continued  in  employment  in  cireumstances 
similar  to  those  of  the  pursuer,  the  remuneration  is  not  increased 
unless  there  be  a  special  bargain.  The  i^itness  M'Whannel  proves 
this  to  be  the  case  in  Glasgow,  Amott  gives  evidence  to  the  same 
effect  with  reference  to  Edinburgh,  Genmael  to  the  town  of  Ayr, 
David  Smith  to  Auchenleck,  John  Smith  to  Coylton,  and 
MacFadzean  to  Straiton.  Therefore  in  acting  as  they  did  the 
defenders  were  not  only  within  their  legal  rights,  but  in  accordance 
with  a  practice  proved  to  have  prevailed  widely  both  within  and 
beyond  the  area  of  the  county. 

The  Sheriff-Substitute,  while  of  opinion  that  the  pursuer  is 
entitled  to  an  increase  of  salary,  finds  great  difficulty  in  determin- 
ing the  amount  of  increase.  This  is  not  surprising,  as  he  has  here 
got  into  ground  where  it  is  difficult  to  apply  any  sound  principle. 
On  the  other  hand,  continuance  of  remuneration  at  the  previous 
rate,  in  the  absence  of  special  bargain,  is  intelligible,  and  in  the 
circumstances  fair. 

If  the  pursuer's  father,  who  had  formerly  been  a  member  of 
the  Dalmellington  School  Board,  was  of  opinion  that  his  daughter 
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should  have  an  increase  of  salary  after  the  expiry  of  her  apprentice-     atibhim. 
ship,  he  should  have  stipulated   for  such  increase,  or  otherwise  D^,^{|n*gfcoii 
withdrawn  her  from  the  employment  of  the  defenders.     He  says    school  Board, 
he  expected  that  the  Board  would  have  made  some  communication    J»n-J[f^i"2- 
with  regard  to  the  pursuer's  salary,  either  to  her  or  to  him.    When  ^^^'  ®**"^* 
he  received  no  such  communication,  he  ought,  without  delay,  to 
have  seen  to  the  matter.     His  belief  that  an  increase  would  be 
allowed  appears  to  have  rested  on  the  knowledge  that  another 
teacher,  named  Gass,  had  received  an  increase  in  similar  circum- 
stances, but  an  increased  payment  to  Gass  laid  no  obligation  what- 
ever on  the  defenders  to  pay  the  pursuer  at  the  same,  or  a  similar, 
rate,  nor  leads  to  the  conclusion  that  the  remuneration  to  the  pur- 
suer for  the  period  in  question  to  be  fair  must  be  at  at  rate  higher 
than  the  immediately  previous  year.     Apart  from  other  considera- 
tions,  the    receipt    granted    by    the    pursuer    raises    a  serious 
difficulty  in  the  pursuer's  case.      There    is   no   room   to  doubt 
the  accuracy   of  the   account  she   gives   of   the    circumstances 
under  which  she  signed  it,  but  it  was  given  and  taken  as  a  quit- 
tance at  the  time,  and  no  good  ground  has  been  stated  for  refusing 
full  effect  to  it. 

Two  other  points  call  for  notice.  In  the  first  place,  it  does  not 
appear  from  the  evidence  that  such  an  amount  of  additional  work 
was  thrown  on  the  pursuer  after  the  expiry  of  the  indenture  as  to 
demand  increased  remuneration.  She  taught  Standard  IV.  one 
part,  and  Standard  II.  another  part  of  the  day,  after,  very  much 
as  before,  her  indenture  expired.  She  had  no  exercises  to  correct 
in  Standard  IV.  after  her  apprenticeship,  nor  in  Standard  11.  had 
she  any  extra  lessons  to  prepare,  except  geography  and  history. 
But  these  were  vei-y  simple,  and  the  witness  Sharp  depones,  that 
for  one  so  well  up  as  pursuer,  no  special  preparation  would  be 
necessary. 

On  the  whole  case  the  Sheriff  is  of  opinion  that  the  pursuer 
has  failed  to  establish  her  claim.  D.  B. 

For  pursuer — Mr.  A.  Gemhbll  (Messrs.  Macrorik  &  Gbmmell), 
Ayr. 

For  defenders— Mr.  D.  Douoall,  Ayr. 


SHERIFF  COURT  OF  FORFARSHIRE.       No.  39. 

The  Meiklejohn  Brewery  Company,  Pursuers;         forfamhiri. 
David  Robbie,  Defender.  ft^wSlrcar 


Sale— Rejection — Acceptance  of  re-delivery. — A  brewery  com- 
pany having  accepted  re-delivery  of  beer  which  had  not 
been  timeously  rejected  and  returned  by  the  purchaser, 
held  that  they  were  barred  from  recovering  the  price. 

Meiklejohn's  Brewery  Company,  Limited,  Alloa,  sold 
and  delivered  various  quantities  of  beer  to  David  Robbie,  a 
portion  of  which  he  reported  to  be  bad,  but  he  retained  it 
in  his  possession  for  about  a  year,  when  he  returned  it  to     , 
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FoifABSHIBB. 

Meikiejohn 

Brewerr  Co.  v 

Robbie. 


Not.  is,  1891. 


Sheriff 
B0UBT8OH 


Dec  98, 1801. 


Sheriff  Ooni  I 
Thohsov. 


the  sellers  with  a  letter  intiniatiiig  its  j:«tam  and  offering 
payment  for  what  he  had  used.  The  Bellers  accepted  re- 
delivery of  the  beer  and  paid  the  carriage.  They  took  no 
notice  of  the  letter  or  sent  any  intimation  to  the  purchaser 
that  the  beer  was  at  his  risk,  but  sometime  after  it  had 
been  returned  to  them  they  raised  an  action  for  payment  of 
the  price,  amounting  to  £30  5s,  6d.  After  proof  had  been 
led,  the  Sheriff-Substitute  (Robertson)  issued  the  following 
interlocutor  and  note : — 

Arbroath,  I2th  I^ovember,  1891. — The  Sheriff-Substitute  having 
considered  the  evidence,  assoilizes  the  defender,  except  to  the  extent 
of  £5  13s.,  for  which  simi  decerns  against  him,  but  finds  the 
pursuers  liable  in  £4  5s.  8d.  of  expenses.         Albx.  Robertson. 

Note. — I  think  the  pursuers  have  thrown  away  a  good  position 
as  regards  this  ale  by  accepting  re-deliveiy  of  it  long  after  the 
time  for  timeous  rejection  had  expired.  The  defender  ought  to 
have  returned  the  ale  at  once  if  he  found  it  was  bad  or  if  he  never 
ordered  it.  Instead  of  doing  this  he  kept  it  a  whole  year,  the 
excuse  of  having  no  block  and  tackle  to  effect  its  removal  being 
quite  insufficient.  At  last  he  resolves  to  return  it,  and  it  is  admitted 
that  he  wrote  to  intimate  to  the  pursuers  that  the  ale  was  sent 
back.  Clearly  the  pursuers  should  have  refused  to  take  it  in,  as  not 
being  their  property,  instead  of  which  they  paid  the  carriage, 
which  shows  that  they  must  have  known  from  where  the  ale  came, 
and  put  the  barrels  into  their  stores.  They  now  say  it  lies  at  the 
risk  of  the  defender.  But  this  is  a  point  of  law  which  may  well 
be  doubted.  There  is  no  evidence  that  this  intimation  was  ever 
made  to  the  defender ;  there  is  no  letter  to  him  showing  on  what 
footing  the  ale  was  taken  in.  All  I  can  gather  is  that  about  two 
months  after  re-delivery  was  accepted  the  summons  is  raised.  To 
keep  the  ale  and  to  ask  for  the  price  is  surely  a  mistake,  and, 
assuming  that  the  ale  was  good,  is  undoubtedly  unjust.      A.  R 

The  pursuers  appealed  to  the  Sheriff  (Comrie  Thomson), 
who,  after  hearing  parties'  procurators,  pronounced  an  inter- 
locutor of  this  date  affirming  the  judgment  of  the  Sheriff- 
Substitute. 

For  pursuers — Messrs.  Miln  &  Dalgarno,  Arbroath. 
For  defender— Messrs.  Bbknet  &  Smfth,  Arbroath. 


No.  40. 
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Bewick  and  Others,  Petitioners;  John  Boswell, 

ReopoTident 

Election — Corrupt  and  Illegal  Practices  ( Scotland )Act^  1 890. — 
(1)  Petitioners  required  to  state  three  days  before  the  trial 
particulars  of  the  persons  alleged  to  have  been  the  agents  or 
the  subjects  of  the  comipt  or  illegal  practices  chaiged,  but 
not  of  the  places  of  the  alleged  corrupt  or  illegal  practices. 
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(2)  Where  s^  material  misnomer  occurred  in  the  specifica-     fifb8hii«. 
tion  of  a  charge  of  illegal  practice,  amendment  allowed    BewicMtc.,* 
at  the  trial  only  on  condition  of  payment  of  expenses  to         —  ' 
the  other  party.     (3)  Giving  mejit  or  drink  to  electors 
does  not  constitute  treating  unless  it  is  corruptly  given. 

(4)  Agency  depends  on  the  facts  of  each  case.  Lord 
Blackburn's  opinion  in  the  North  Norfolk  case  followed. 

(5)  Agency  distinguished  from  active  support.  (6)  Cir- 
cumstances in  which  neither  agency  nor  treating  held 
proved. 

In  this  petition  under  the  Corrupt  and  Illegal  Practices 
(Scotland)  Act,  1890,  the  petitioners,  four  electors  in  the 
fourth  ward  of  Dunfermline,  charged  the  respondent  with 
procuring  his  return  as  member  of  the  Town  Council  by 
means  of  an  extensive  organisation  and  use  of  corrupt  and 
illegal  practices.  They  further,  in  particular,  charged  him 
(1)  with  hiring  the  Dander  Tavern,  for  which  Thomas  Danks 
held  a  public-house  license,  for  about  ten  days  prior  and  up 
to  the  day  of  election  as  the  committee  room;  (2)  with 
providing  in  his  dwelling-house,  during  the  hours  of  polling, 
for  the  purpose  of  corruptly  influencing  voters,  a  free 
table,  at  which  a  large  number  of  persons  partook  of  refresh- 
ment, among  whom  were  Peter  Morris,  M'Intyre  Wilson, 
Alexander  Black,  John  Blair,  and  James  Cowan,  and  a 
number  of  other  electors,  including  many  persons  employed 
at  the  Phoenix  Foundry ;  (3)  with  having  given  a  glass  of 
beer  to  Alexander  Adamson,  carter,  at  the  Bath  Tavern,  for 
the  purpose  of  corruptly  influencing  his  vote ;  (4)  with 
having,  by  his  agents,  and  in  particular  John  Brown,  factory 
worker,  and  Alexander  Black  and  John  Blair,  miners,  sup- 
plied drink  to  various  electors  for  the  purpose  of  procuring 
their  votes ;  (5)  with  having,  by  himself  or  his  agents,  given 
orders  for  free  supply  of  liquor  during  the  day  of  the  elec- 
tion at  the  public-house  of  Edward  Danks,  Bruce  Street, 
to  electors  to  procure  their  votes,  and  in  particular  to 
James  Laurie,  to  whom  John  Brown,  as  the  defender's 
agent,  had  given  a  line  to  procure  a  dram.  The  defender 
denied  all  the  charges,  and,  as  regards  the  general  aver- 
ments in  the  petition,  craved  that  the  pursuers  should  be 
ordered  to  condescend  upon  the  names  of  the  particular 
persons  alleged  to  have  treated  corruptly  or  to  have  been 
corruptly  treated,  and  of  the  places  where  the  corrupt 
treating  took  plax;e.  On  this  point  counsel  were  heard 
before  the  trial,  and  the  Sheriff  (Mackay)  disposed  of  it 
in  the  interlocutor  fixing  the  day  of  trial  as  follows : — 

Edinbuboh,  25/A  January^  1892. — Appoints  the  petitioners,    J>n.  as.  i89g. 
not  less  than  three  clear  days  before  the  day  of  trial,  to  lodge  sheriff  macbat. 
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FirnHiRs.     with  the  Sheriff-Clerk  and  to  intimate  to  the  respondent  a  written 

Bewick^ &c.,»   statement  setting  forth  articulately  the  names  and  designations 

jMi.'»ri802.    (^)  ^^  *'^®  persons  alleged  to  have  acted  as  agents  for  the  respondent 

sheriffMACKAT.  ^^  regard  to  the  corrupt  practices  or  illegal  payments  referred  to  in 

the  petition ;  (2)  of  the  persons  alleged  to  have  been  the  subjects 

of  the  said  corrupt  practices  or  illegal  practices  or  illegal  payments 

in  so  far  as  the  names  and  designations  of  such  persons  are  not 

already  set  forth  in  the  petition.  ^E.  J.  G.  Mackay. 

Note, — The  respondent  moved  for  particulars  with  reference  to 
the  general  averments  in  articles  3,  6,  7,  and  8  of  the  petition. 
The  petitioners  admitted  that  it  was  reasonable  some  particulars 
should  be  furnished,  so  that  the  only  questions  come  to  be  (1)  what 
particulars  should  be  furnished,  and  (2)  within  what  time  prior  to 
trial.  I  have  no  doubt  that  the  names  of  all  persons  charged 
with  corrupt  or  illegal  practices  or  payments,  either  as  agents  or 
subjects,  should  be  stated ;  but  it  is  not,  I  think,  necessary  to  set 
forth  the  places  where  the  treating,  which  is  the  corrupt  practice 
here  charged,  or  any  other  illegal  practice  or  payment  is  alleged 
to  have  taken  place.  In  this  I  follow  the  opinion  of  Baron  Martin, 
a  judge  who  had  large  experience  in  election  cases — Bradford  case, 
1  O'Malley  and  Hardcastle  Election  Petitions,  case  vii.  p.  38  ; 
Borotigh  of  King's  Lynn,  case  xxviii.  p.  206.  As  to  the  tiroey 
three  days,  the  period  fixed  by  the  Court  of  Session  in  the 
Greenock  case  in  the  interlocutor  of  22nd  January,  1869,  not 
reported,  but  of  which  I  have  been  favoured  with  a  copy  by  the 
respondent's  agent,  seems  sufficient. 

The  petitioners  have  lodged  a  minute  asking  leave  to  delete 
article  10  and  amend  article  11.  The  respondent  objected  that 
such  an  amendment  was  incompetent  under  section  32  (2)  (3)  of 
53  &  54  Vict.  cap.  55.  But  such  an  amendment  as  is  here  pro- 
posed comes  within  section  3  of  the  Act  of  Sederunt  of  8th 
November,  1890.  It  is  in  substance  a  further  statement  of 
particulars  with  reference  to  one  of  the  charges.  Although  neither 
the  statute  nor  Act  of  Sederunt  requires  the  nomination  of  agents, 
it  would  be  convenient  that  agents  should  be  nominated  for  the 
purpose  of  receiving  notices  under  section  15  of  the  Act  of  Sederunt. 

M.  J.  G.  M. 

The  trial  took  plcice  at  Dunfermline  on  25th  and  26ih 
January,  1892.  The  pursuers  proposed  to  lead,  as  the  first 
branch  of  their  evidence,  witnesses  to  prove  that  the  pre- 
mises of  Edward  Danks  in  Bruce  Street  and  not  those  of 
Thomas  Danks  in  Rumbling  Well,  as  stated  in  their  con- 
descendence, had  been  used  by  the  defender  as  licensed 
premises  for  a  committee  room.  Counsel  for  the  defender 
objected.  The  Sheriff  sustained  the  objection,  but  allowed  the 
pursuers  to  amend  on  the  condition  of  pajrinent  of  expenses. 
The  pursuers,  however,  intimated  that  they  did  not  intend  to 
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amend  upon  this  condition.  At  a  subsequent  stage  of  the  fifmhi»«. 
proof  the  pursuers  proposed  to  adduce  evidence  of  an  illegal  ^^Vilf'*' 
payment  in  respect  of  a  sum  alleged  to  have  been  paid  to  a 
driver  for  driving  the  defender  s  phaeton  with  a  voter  to 
the  poll.  Counsel  for  the  defender  objected,  and  the  Sheriff 
refused  to  allow  evidence  on  this  point,  as  there  had  been 
no  notice  of  it  either  in  the  original  condescendence  or  in 
the  statement  of  particulars.  At  the  close  of  the  proof,  after 
hearing  counsel,  the  Sheriff  gave  judgment  to  the  following 
effect : — 

With  reference  to  the  charge  of  a  general  organisation  or  use  J*n.  26.  i8w. 
of  corrupt  practices,  by  which,  in  this  case,  "  treating  "  is  meant,  ^^^^^  Mackat. 
I  am  of  opinion  that  nothing  approaching  a  case  of  this  kind  has 
been  even  attempted  to  be  proved.  In  order  to  avoid  an  election 
on  this  ground  it  is  necessary  to  prove  under  section  5  of  the 
statute  such  general  corruption,  "bribery,  treating,  or  intimida- 
"tion  as  would,  by  the  common  law  of  Parliament,  avoid  a 
"parliamentary  election."  Such  a  charge,  if  proved,  taints  not 
only  the  candidate  but  the  electorate  with  corruption,  and  led 
in  parliamentary  elections  to  the  temporary  or  permanent  dis- 
franchisement of  the  constituency.  Here,  unless  the  individual 
charges  are  proved,  there  is  not  any  proof  of  general  corruption. 

With  regard  to  the  particular  charges  insisted  on,  it  is  con- 
venient to  take  first  the  charges  against  the  candidate  personally. 
These  were  three  in  number,  (1)  the  charge  of  treating  Adamson 
in  the  Bath  Tavern,  (2)  the  charge  with  reference  to  giving  dinner 
to  certain  persons  at  his  own  house  on  the  day  of  the  election,  and 
(3)  the  order  of  a  service  of  liquor  at  the  City  Arms  Hotel  at  ten 
o'clock  in  the  evening  after  the  election  was  over. 

As  to  the  case  of  Adamson,  the  counsel  for  the  pursuers  stated 
he  was  satisfied  there  was  not  sufficient  evidence  to  establish  the 
charge.  I  am  also  satisfied  of  this,  and  need  say  no  more  of  treat- 
ing Adamson  in  order  to  corruptly  influence  his  vote. 

As  to  the  charge  of  giving  a  dinner  at  his  own  house  on 
the  election  day  to  certain  electors,  the  proof  discloses  a  case  of 
much  smaller  dimensions  than  the  averments,  but  still  one 
requiring  serious  consideration.  There  was  nothing  like  what 
was  described  as  a  free  or  open  table  kept  at  the  defender's 
house  during  the  polling  hours,  but  five  persons — Peter  Morris, 
John  Blair,  James  Cowan,  M*Intyre  Wilson,  and  Alexander  Black 
— were  given  their  dinners,  two  of  them  at  the  invitation, 
and  all  of  them  with  the  knowledge  and  consent,  of  the 
defender.  No  evidence  was  adduced  of  anyone  else,  and  in 
particular  of  anyone  from  the  Phoenix  Foundry,  as  averred,  getting 
dinner.  The  facts  as  regards  the  five  persons  named,  however, 
who  were  voters  in  the  ward,  are  the  facts  necessary  to  raise  a 
case  of  treating  provided  a  corrupt  intention  can  be  shown.     But 
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FiFMHiBi.  that  must  be  shown.  I  adopt  the  words  of  Justice  Blackburn  in 
Be5[ck.tc..«  the  Nwth  Norfolk  case,  1  O'Malley  and  Hardcastle,  p.  243,  with 
jan.lTisw.  reference  to  treating,  "  I  have  found,"  he  said,  "that  the  notion  has 
sheriffMACKAT.  " prevailed  that  for  a  candidate  to  give  anything  in  the  way  of 
"  meat  or  drink  was  fatal  to  an  election.  That  is  a  salutary  notion, 
**  and  acts  as  a  protective  machinery  to  the  candidate,  but  I  cannot 
"  lay  down  the  law  to  the  full  extent  that  that  goes.  But  I  cau 
"  say  that  whenever  a  candidate  or  agent  gives  any  meat  or  drink 
"  he  does  what  is  a  foolish  and  imprudent  thing,  because  it  becomes 
"  a  question  what  the  intention  was  in  doing  such  a  thing,  and  if 
"  the  judge  finds  that  the  intention  was  to  influence  and  affect 
"  voters  it  vacates  the  election."  Baron  Martin  took  the  same  view 
in  the  Bradford  case,  1  O'Malley  and  Hardcastle,  39,  as  to  refresh- 
ments given  to  committee  men,  and  no  one  else.  I  do  not 
think  a  better  illustration  of  Justice  Blackburn's  useful  warning 
could  have  occurred  than  the  circumstances  of  the  present 
case.  It  was  not  unnatural  for  a  candidate  to  give  some- 
thing to  eat  and  drink  on  a  cold  election  day  in  November  to  hia 
prominent  supporters,  but  it  was  imprudent,  and  its  occurrence 
has  helped  to  raise  the  present  case  and  forced  upon  me  the  ques- 
tion whether  this  dinner  was  given  in  order  to  influence  the  votes 
of  these  five  persons.  I  have  come  to  be  of  opinion  it  was  not. 
There  is  evidence  that  these  persons  were  active  supporters  of  the 
defender  before  he  gave  them  the  dinner.  The  dinner  came  after 
their  votes  had  been  given,  and  I  think  it  proved  that  they  voted 
independently  of  the  dinner.  I  don't  think  they  expected  it 
before,  and  I  don't  think  they  were  influenced  in  the  vote  they 
gave  by  receiving  their  dinner. 

The  remaining  charge  against  the  defender  personally  is  in 
respect  of  the  entertainment  or  general  order  he  gave  in  the 
City  Arms  Hotel  after  the  election  was  over.  It  appears  that 
the  magistrates,  by  what  I  must  deem  a  regrettable  order, 
extended  the  hours  of  closing  the  City  Arms  Hotel  from  ten 
to  twelve  o'clock  on  the  night  of  the  election.  It  was  perhaps 
not  unnatural  that  they  should  wish  to  meet  in  a  social  way 
and  congratulate  themselves,  both  those  coming  back  and  those 
coming  in  for  the  first  time  to  the  Council,  so  as  to  begin  a  new 
municipal  year  in  a  spirit  of  good  fellowship,  but  what  followed  was 
also  not  unnatural,  and,  to  say  the  least,  unfortunate.  The  defender, 
a  successful  candidate,  comes  into  the  hotel  and  sees  a  number  of 
persons,  not  magistrates,  interested  in,  and  some  of  whom  had 
certainly  taken  part  in,  the  election.  He  is  cheered  by  them,  and 
the  landlord,  or  one  of  them,  savs  something  to  the  effect,  "  Is  it 
"  not  a  case  for  a  treat  ?''  An  order  is  given,  and  liquor  is  served 
all  round,  at  the  defender's  expense,  in  No,  1  room  in  the  City 
Arms  Hotel  to  persons,  some  of  whom  were  electors.  It  does  not 
conduce  to  the  purity  and  good  conduct  of  an  election  that  the 
matter  of  drink  should  come  in  so  closely  after  it  in  (^unection 
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with  the  electors  and  elected.  But  this  happened  after  the  elec-  fifmhihi. 
tion  was  over,  and  the  question  I  have  to  answer  is,  is  it  proved  ^5*^'5;Jf" ' 
that  receiving  the  drink  from  the  newly-elected  candidate  at  the  j^~i^isBJt, 
City  Arms  Hotel  influenced  the  electors,  or  that  it  was  given  by  sheriffMlocAT. 
the  defender  for  the  purpose  of  influencing  the  electors  in  their 
votes?  Now,  if  it  had  been  proved  that  either  the  defender  or  any- 
one for  whose  acts  he  ivas  responsible,  as  his  agent,  had  held  out  the 
expectation,  or,  still  more,  given  a  promise  that  there  would  after 
the  election  be  a  treat  given  in  respect  of  what  was  done  in  the 
election  to  return  such  candidate,  and  a  treat  followed,  that  would 
have  avoided  the  election.  The  Act  of  Parliament  is  quite  explicit 
that  treating  after  the  election  will  avoid  the  election  if  done 
corruptly  for  the  purpose  of  influencing  the  election.  But  here,  I 
must  say,  leaving  for  a  moment  the  point  of  agency,  I  am  not  satisfied 
that  this  treat,  regrettable  though  it  was,  had  any  connection  with  or 
influence  upon  the  election  which  preceded  it.  I  think  it  is  proved 
in  this  part  of  the  case  that  the  defender  did  not  know  that  the 
City  Arms'  closing  hours  would  be  extended.  The  superintendent 
of  police  told  the  Court  that  such  a  thing  had  not  been  done  for 
many  years  back,  and  the  extension  was  not  granted  until  after 
the  election.  I  further  think  there  is  no  proof  in  point  of  fact 
that  the  defender  gave  the  treat  with  the  view  of  rewarding  the 
persons  who  had  voted  on  his  behalf,  or  in  consequence  of  a  pro- 
mise to  the  electors  generally  that  there  should  be  such  a  treat. 
So,  with  regard  to  the  three  charges  against  Mr.  Boswell  per- 
sonally, I  think  none  of  them  are  proved. 

Passing  to  the  charges  made  against  the  defender  in  respect 
of  persons  acting  as  his  agents,  it  deserves  notice  that  the 
Corrupt  Practices  Act  does  not  use  the  term  "agent,"  but  merely 
says,  to  quote  the  words  applicable  to  the  present  case,  "any 
"person  who  corruptly,  by  himself  or  by  any  other  person," 
commits  the  corrupt  practice.  But  substantially  this  of  course 
means  that  the  candidate  is  to  be  responsible  for  what  is  done 
by  another  on  his  behalf,  and  what  is  so  done  by  another  is 
deemed  done  by  him  as  an  agent  for  the  candidate.  The  English 
judges  who  at  first  administered  the  Corrupt  Practices  Act 
attempted  to  define  somewhat  strictly  what  constituted  an  agent, 
but  Mr.  Justice  Blackburn,  in  the  Bewdly  case,  1  O'Malley  and 
Hardcastle,  p.  18,  stated  "that  no  one  can  lay  down  a  precise  rule 
"  as  to  what  would  constitute  evidence  of  being  an  agent,  and  that 
"the  question  comes  to  be  whether,  upon  the  aggregate  of  all 
"things  taken  together,  of  which  each  in  itself  is  little  but  is 
"certainly  some  evidence,  the  person  is  shown  to  have  been 
"  employed  to  such  an  extent  as  to  have  made  him  an  agent  for 
"  whom  the  candidate  is  responsible,  and  this  view  of  the  matter 
"has  been  generally  followed  since."  Perhaps  this,  though  the 
opinion  of  an  eminent  judge,  does  not  throw  much  light 
on  the  subject.     It  practically  leaves  the  matter  to  be  determined      j 
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PirBSHtBx.     in  each   case   upon   its  own   facts.     In  the  present   case,  what 
^Siweu''*    ^*®   heen   proved   with    reference   to  the    five  persons   charged 
3tM.'»^i99t.     ^'*^^   agency?      They    promoted   the   election;    they    canvassed 
sheriffMACBAT.  ^^^f   ^^^   ^^  ^^^  ^^  them   with,    the   candidate;   they  brought 
up  electors  to  the  poll ;  in  one  case  it  appears  they  instructed  an 
ignorant  voter  how  to  vote ;  they  went  during  the  election  to  the 
candidate's  house  for  dinner ;  later  in  the  evening  they,  or  at  least 
some  of  them,  went  to  a  tavern  and  awaited  the  result  of  the  poll; 
they  had  a  song,  and  were  all  very  happy  over  the  return  of 
their  candidate.     It  is  not  proved  that  they  jiassed  from  Danks' 
tavern   to   No.   1    room   in  the   City  Arms,   but  it  is  probable 
enough  some  of  them  did.      It  is  admitted  they  were  through- 
out his  most  active  supporters,  and  the  question  comes  to  be 
whether  they  passed  from  the  condition  of  active  supporters  into 
that  of  agents.     Now,  the  difficulty  of  this  question  is  obvious, 
because  in  one  sense  every  person  who  votes  for  a  candidate  and 
asks  some  other  person  to  vote  for  that  candidate  is  an  agent  for 
that  candidate.     But  it  would  evidently  be  too  wide  a  descrip- 
tion of  an  agent  in  a  question  which  implies  responsibility  for  all 
his  acts  in  connection  with  the  election  and  responsibility  entailing 
penal  consequences.     The  person  for  whom  a  candidate  is  to  be 
responsible   must  be  something  more  than  an  active  supporter, 
doing  all  he  can  to  get  votes  for  his  favourite  candidate.     That 
something  more,  I  think,  is  that  he  must  be  either  selected  by  the 
candidate  before,  or  adopted  by  him  after,  the  canvassing  has 
begun  as  his  representative  in  carrying  on  a  material  part  of  the 
election  proceedings.     Now,  applying  this  test,  I  think  the  some- 
thing more  is  wanting,  and  that  these  five  persons,  though  very 
nearly  passing,  did  not  quite  pass  the  line  between  active  sup- 
porters and  agents.     It  is  clear  they  were  not  selected  by  the 
defender.     They  selected  themselves;  they  were  the  requisitionists, 
or   they  belong  to  the  party  which   promoted   the   requisition. 
They  brought  forward   the   candidate,  and  were  the  most  pro- 
minent persons  in  assisting  him  in  his  canvass.     But  all  this 
volunteer  activity  on  their  part  will  not  prevent  them  from  being 
his  agents  if  he  adopted  them  in  that  character,  and  I  think  it  is 
a  very  delicate  question  whether  he  did  not  do  so  by  selecting 
them  from  his  other  supporters  for  the  purpose  of  canvassing  and 
proving  his  adoption  of  them  by  giving  them  the  dinner  at  his  housa 
But  I  have  come  to  be  of  opinion  that  this  was  not  sufficient.    The 
dinner  was  given  them,  I  think,  in  the  capacity  of  active  supporters 
and  not  as  agents.     It  is  a  very  narrow  case  on  this  point.     These 
persons  were,  I  think,  as  near  as  possible  agents  without  being  sa 
But  this  is  a  penal  statute,  and  on  the  whole  I  feel  bound  to  give  the 
defender  the  benefit  of  the  doubt,  which  is  a  substantial  doubt  in  my 
mind,  whether  agency  is  proved. 

As  I  do  not  think  agency  is  proved  there  is  an  end  of  the 
case ;   but   in   the   circumstances,    it    may  be   satisfactory  that 
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I  should  also  intimate  my  opinion  as  to  the  charges  of  treating     fifmhibb. 
by  agents    that,   even    if   agency    had  been    proved,   although   ^Jj^^f-*' 
there  is  evidence  requiring  consideration,   I  do  not  think   any    ja^  le^isw, 
of  the   charges   established.     They  rest   upon   the    evidence   of  sheriffMlcBAY. 
witnesses  of  doubtful  character  and  credibility,  even  if  uncon- 
tradicted, and  they  have  been  contradicted  on  material  points  by 
better  witnesses,  whose  evidence  has  not  been  shaken  in  cross- 
examination. 

The  following  interlocutor  was  pronounced : — 
DuNPERMLiNB,  26^A  January,  1892. — ^The  Sheriff  having  heard 
parties'  procurators  and  considered  the  whole  evidence  in  the 
cause,  finds  (1)  that  no  evidence  has  been  adduced  showing  or 
tending  to  show  the  existence  of  an  extensive  oi^anisation  or  use 
of  treating  on  the  part  of  the  defender  John  BosweU  or  any  persons 
acting  as  his  agents  in  connection  with  his  election  as  a  town 
councillor  of  Dunfermline  at  the  election  held  on  the  3rd  day  of 
November,  1891 ;  (2)  that  it  has  not  been  proved  that  the  defender 
or  anyone  acting  as  his  agent  was  guilty  of  any  of  the  corrupt  or 
illegal  practices  set  forth  in  the  petition,  or  of  any  illegal  payment, 
employment,  or  hiring ;  in  these  circumstances  assoilzies  the  de- 
fender from  the  whole  conclusions  of  the  prayer  of  the  petition  : 
Finds  the  petitioners  George  Bewick,  Robert  Anderson,  Andrew 
Millar,  and  George  Bewick,  lapper,  jointly  and  severally  liable  in 
the  expenses  of  the  petition,  including  therein  both  the  expenses 
of  the  defender  and  the  travelling  and  other  expenses  incun*ed  by 
the  Sheriff  in  the  execution  of  his  duties  with  reference  to  the  pro- 
ceedings in  said  petition,  which  are  payable  in  the  first  instance  by 
the  burgh  of  Dunfermline,  in  terms  of  section  43  of  the  Elections 
(Scotland)  Corrupt  and  Illegal  Practices  Act,  1890;  sanctions  the 
employment  of  one  counsel  on  each  side ;  appoints  the  defender  to 
lodge  an  account  of  his  expenses,  &c.,  and  decerns. 

M,  J.  G.  Mackay. 

For  petitioners — Mr.    M*Lennan,   advocate ;  and   Mr.   Robert 
Husband,  Dunfermline. 

For   respondent— Mr.    Shaw    and    Mr.    Mac  Watt,    advocates; 
and  Mr.  A>'drew  Burt,  Dunfermline. 


M'Larcn  v  Fife. 


SHERIFF   COURT   OF    LANARKSHIRE.  No.  41. 

Alexander  M'Laren,  Petitioner;    William  Fife,        labamshibb. 
Resfpondent 

Election — Coirupt  and  Illegal  Practices  (Scotland)  Act,  1890. 
— Held  (1)  that  a  law  agent  may  agree  to  give  his 
services  to  a  candidate  gratuitously ;  (2)  that  a  printer's 
and  billposter's  account,  although  charged  at  a  low  rate, 
was  not  so  charged  as  to  be  an  infringement  of  the 
statute ;  and  (3)  that  in  the  circumstances,  the  actings 
of  certain  supporters  of  the  candidate  were  not  such  as 
to  involve  him  in  responsibility  for  expenses  they  had 
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I'AWAmHitB.  incurred,  and  that,  therefore,  it  had  not  been  proyed 

M'Laren « Fife.  that   he   had  knowingly  acted  in  contravention  of  the 

statute. 

This  was  a  petition  to  the  Sheriff  of  Lanarkshire  at  the 
instance  of  ex-Bailie  M'Laren,  Glasgow,  against  Councillor 
Fife,  the  petitioner  seeking  to  unseat  Mr.  Fife  on  the 
ground  that  the  latter  had  incurred  a  larger  amount  of 
expenses  in  the  election  contest  than  the  maximum  allowed 
by  the  Act.  The  Sheriff  (Berry),  having  heard  proof, 
issued  the  following  interlocutor : — 
Feb. ».  1892.  Glasgow,  25eA  February,  1892. — Having  heard  counsel  for  the 

parties,  and  considered  the  proof  and  whole  proceedings,  finds  it 
not  proved  that  at  the  election  of  a  municipal  representative  for 
the  Sixth  Ward  of  the  city  of  Glasgow  in  November,  1891,  the 
respondent,  Mr.  Fife,  was  guilty,  by  himself  or  his  agents,  of  an 
illegal  practice  in  reference  to  siiid  election :  Finds,  determines, 
and  declares  that  the  said  William  Fife  was  duly  elected  as  a 
councillor  for  the  said  ward  :  Assoilzies  him  from  the  conclusions 
of  the  petition  :  Finds  the  petitioner  liable  to  the  respondent  in 
expenses.  Robert  Berry. 

Note, — At  the  municipal  election  for  the  Sixth  Ward  of  the 
city  in  November  last,  the  petitioner  and  the  respondent  were 
candidates,  and  the  respondent  was  declared  by  the  returning 
officer,  the  Lord  Provost,  to  have  been  duly  elected  by  a  majority 
of  97,  the  numbers  being  1035  for  the  respondent  and  938  for 
the  petitioner.  This  petition  has  been  presented  under  the 
Elections  (Scotland)  Corrupt  and  Illegal  Practices  Act,  1890, 
praying  the  Court  to  find  that  the  respondent  has  been  guilty  by 
himself,  and  also  by  himself  and  his  agents,  of  illegal  practices  in 
connection  with  the  election,  and  that  the  respondent  is  subject  to 
the  disqualifications  provided  by  sections  9,  11,  12,  and  22  of  that 
Act,  or  one  or  more  of  these  sections,  or  of  other  sections,  and 
that  if  the  respondent  were  elected  his  election  is  void;  and 
further,  to  find  that  the  petitioner  was  duly  elected  and  ought  to 
have  been  and  should  now  be  returned  as  a  member  of  the  Town 
Council  for  the  said  ward.  There  is  an  alternative  conclusion  for 
a  finding  that  the  election  is  wholly  voided  in  respect  of  illegal 
practices  in  connection  therewith,  but  that  conclusion  has  been 
departed  from  in  the  course  of  the  case.  There  is  also  a  conclu- 
sion for  expenses  in  favour  of  the  petitioner.  The  petition  is 
supported  on  various  grounds,  which  are  set  forth  in  the  con- 
descendence. The  objections  which  they  embody  were  classified  by 
the  petitioner's  counsel  in  addressing  the  Court  under  these  three 
heads,  viz.,  (1)  that  an  alleged  agreement  between  the  respondent 
and  his  election  agent,  Mr.  Chalmers,  as  to  the  terms  on  which 
Mr.  Chalmers  would  give  his  services  during  the  election  has  not 
been  proved ;  (2)  that  an  arrangement  made  by  the  respondent  as 
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to.  the  expense  of  printing  was  such  as  practically  to  defeat  the  LAHxaMHiM. 
provisions   of  the  statute;  and   (3)   that   there   had  been  such  M'Laren o Fife, 
conduct  on  the  part  of  certain  named  persons  as  to  constitute    P«b.J»;_iMs. 
them  agents  for  the  respondent  within  the  law  on  this  subject,    sheriff  Bbeet. 
and  that  expenditure  incurred  by  the  Sir  Charles  Russell  branch 
of  the   Irish   National    League    and    the    Scottish    Temperance 
League,    with    which   these   persons   were   connected,   had   been 
expenditure  by  them  as  agents  for  the  respondent,  and  ought  to 
have  been  included  in  the   election   account  lodged   under  the 
statute,  whereas  no  entry  has  been  made  in  respect  of  them. 

With  regard  to  the  first  of  these  heads  of  objection — and, 
indeed,  with  regard  to  the  case  generally — it  is  of  material  im- 
portaaee  that  by  the  Act  of  1 890  the  expenditure  which  may  be 
legally  incurred  by  or  on  behalf  of  a  candidate  has  been  strictly 
limited.  Under  the  scale  specified  in  the  Act  the  maximum 
amount  in  the  Sixth  Ward  was  ^53  3s.  6d.  The  respondent  had 
known  Mr.  Chalmers  for  several  years  in  connection  with  political 
matters,  and  early  in  September  he  spoke  to  hin^  as  to  his  being 
appointed  his  election  agent.  At  that  time  nothing  seems  to  have 
been  said  on  the  subject  of  remuneration ;  but  in  October  a  con- 
versation took  place  between  them  arising  apparently  out  of  the 
respondent  having,  without  consulting  his  agent,  hired  the  City 
Hall  for  a  public  meeting  to  be  held  on  the  13th  in  support  of  his 
candidature.  The  expense  involved  amounted  to  about  ^10,  and 
Mr.  Chalmers  then  called  the  respondent's  attention  to  the  strict 
limits  within  which  the  election  expenditure  must  be  kept,  and 
said  that  his  calculations  had  been  completely  upset  by  this  act  of 
the  respondent  in  taking  the  City  Hall.  According  to  the  evidence 
of  the  parties,  he  said  there  could,  in  the  circumstances,  be  no 
question  of  a  fee  to  himself,  and  accordingly  he  agreed  to  act  for 
the  respondent  gratuitously,  subject  to  the  condition  that,  if  there 
was  any  balance  remaining  of  the  sum  allowed  by  the  statute  after 
providing  for  other  expenditure,  he  should  be  entitled  to  it.  The 
agreement  thus  spoken  to  was  not  put  in  writing,  and  no  one  but 
the  parties  themselves  was  present  at  the  conversation.  In  these 
circumstances  the  petitioner,  relying  on  the  presumption  that  a 
law  agent  does  not  give  his  services  gratuitously,  contends  that 
the  alleged  agreement  has  not  been  legally  established,  and  that  it 
must  be  held  that  the  respondent  is  under  liability  to  pay  his  agent 
the  ordinary  and  usual  remuneration.  I  am  imable  to  give  effect 
to  this  argument.  The  absence  of  writing  cannot  be  regarded  as 
important.  If  the  parties  desired  to  deceive,  it  would  have  been 
as  easy  for  them  to  prepare  an  agreement  for  gratuitous  service  to 
which  no  effect  was  intended  to  be  given  as  to  state  that  such  an 
agreement  had  been  entered  into  verbally.  Then  it  was  not  likely 
there  would  be  other  persons  present  to  corroborate  the  story,  and 
even  if  there  had  been  others  present,  it  might  have  been  argued 
that  the  agreement  was  a  sham  one,  by  which  they  as  well  as  ^the 
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LAHAEnHiKflL  Court  were  intended  to  be  deceived.  In  judging  of  the  sufiiciency 
M'Ureny  File,  of  the  proof,  it  comes  to  be  a  question  of  credibility ;  and  in  the 
Feb.  as.  law.  present  case  I  accept  without  hesitation  the  account  given  by  the 
Sheriff  BsuT.  respondent  and  the  law  agent.  Cases  may  no  doubt  occur  in 
which  illusory  agreements  between  a  candidate  and  a  law  agent 
are  pijt  forward  and  attempted  to  be  proved  in  fraud  of  the  Act. 
It  would  rather  appear  that  the  Act  did  not  contemplate  the 
appointment  of  an  election  agent  in  municipal  contests.  Differ- 
ing from  the  statute  relative  to  parliamentary  elections,  it  con- 
tains no  reference  whatever  to  an  election  agent  or  subnagcnts, 
and,  as  is  said  in  a  treatise  on  the  corresponding  English  Act  of 
1884,  "  the  small  sum  allowed  for  election  expenses  to  the  candi- 
"date  will  nearly  always  forbid  the  luxury  of  a  paid  agents" 
Where  an  agent  is  employed,  it  is  certainly  necessary  to  scrutinise 
with  care  evidence  which  may  be  offered  to  prove  that  he  was  to 
give  his  services  gratuitously.  In  the  present  case  the  evidence 
has  satis6ed  me  that  the  alleged  agreement  was  entered  into  in 
good  faith,  and  was  intended  to  be  observed.  In  the  case  of  the 
petitioner,  his  son  volunteered  to  act  as  his  father's  election  agent 
without  remuneration ;  and  although  it  may  be  more  likely  that 
such  an  arrangement  should  be  made  between  father  and  son  than 
between  persons  who  have  no  blood  relationship  to  each  other, 
the  previous  political  association  between  the  respondent  and  Mr. 
Chalmers  goes  so  far  to  explain  the  somewhat  unusual  terms  on 
which  Mr.  Chalmers  consented  to  act. 

With  regard  to  the  arrangement  with  the  printer,  I  am  of 
opinion  that  the  petitioner  has  wholly  failed  to  show  that  there 
has  been  any  infringement  of  the  statute.  Keeping  in  view  the 
limit  within  which  the  election  expenses  required  to  be  kept,  Mr. 
Chalmers  made  a  stipulation  with  the  printer  that  his  total  charge 
should  not  exceed  from  ^18  to  ^20,  and  in  the  course  of  the  pro- 
ceedings Mr.  Chalmers  kept  himself  in  communication  with  the 
printer  in  order  to  see  that  that  limit  was  not  exceeded.  The 
scale  of  payment  agreed  upon  seems  certainly  to  have  been  lower 
than  is  usual,  particularly  as  compared  with  what  is  said  to  be 
charged  at  election  times ;  but  Ihere  is  nothing  to  lead  to  the 
inference  that  there  was  any  fraudulent  arrangement  or  under- 
standing between  the  parties,  or  that  more  was  to  be  held  as  due 
than  what  the  accounts  represent.  If  it  were  necessary  to  show 
the  bonajides  of  the  agreement,  reference  might  be  made  to  the 
negotiations  which  took  place  on  the  night  before  the  election 
between  Mr.  Chalmers  and  the  printer,  Mr.  Honi,  with  regard  to  a 
lithograph  cartoon  which  it  was  thought  of  having  printed  and 
exhibited.  Mr.  Chalmers,  on  ascertaining  that  the  cost  would 
amount  to  £3,  abandoned  the  idea  on  the  ground  of  the  expense. 
Something  has  been  attempted  to  be  made  of  two  sums  of  8s.  6d. 
and  4s.  which  were  paid  by  the  printer  to  two  biUposters,  but 
—         which  have  not  been  entered  in  the  accounts  against  the  respou- 
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dent.     It  was,  however,  sufficiently  explained  at  the  proof  that  Labaemmbb. 
those  payments  were  made  by  the  printer  for  the  posting  of  a  M'Larea  v  fkc 
certain  extra  number  of  bills  which  had  been  printed  by  mistake    ^^^-^^y^ 
beyond  the  number  ordered  for  the  respondent,  and  for  which,   8*»«rtffB«EEt. 
therefore,   it    was    considered    the    respondent    was    not    liable. 
The  only  apparently  awkward  circumstance  connected  with  the 
printing  and  billposting  account  which  was  brought  out  in  the 
proof  was  the  payment  by  Mr.  Chalmers  of  a  sum  of  10s.  to  a 
Mrs.  McQuillan,  the  widow  of  one  of  the  billposters,  immediately 
after  the  settlement  of  her  account,  which  does  not  appear  in  the 
account  lodged.     Mr.  Chalmers  was  closely  examined  as  to  this, 
and  I  think  that  his  explanation  must  be  accepted  that  he  gave  it 
as  a  piece  of  charity  from  himself  in  consideration  of  the  woman's 
distress,  and  that  the  sum  was  not  paid  by  him  on  behalf  of  the 
candidate  within  the  meaning  of  the  statute.     The  act  was,  in  the 
circumstances,  imprudent,  but  I  think  it  has  been  sufficiently 
explained. 

The  third  head  of  objection  to  the  defender's  accounts — that, 
namely,  regarding  the  relations  between  certain  associations  or 
persons  connected  with  them  and  the  respondent — is  that  on  which 
I  think  most  stress  has  been  laid  in  support  of  the  petitioner's 
case.  The  associations  in  question  are  the  Sir  Charles  Russell 
branch  of  the  Irish  National  League  of  Great  Britain  and  the 
Scottish  Temperance  League,  and  the  persons  connected  with 
these  associations  whose  conduct  is  pointed  to  as  constituting 
agency  on  behalf  of  the  respondent  are  Mr.  George  Kay,  pre- 
sident of  the  Sir  Charles  Russell  branch ;  Mr.  John  Stewart,  who 
was  an  active  member  of  the  respondent's  election  committee,  and 
who  joined  the  Sir  Charles  Russell  branch  a  short  time  before  the 
election,  with  the  object  apparently  of  inducing  the  branch  to  give 
support  to  the  respondent ;  and  Mr.  Henry  Steven,  one  of  the 
directors  of  the  Temperance  League,  who  was  honorary  secretary 
of  the  respondent's  election  committee.  A  good  deal  of  evidence, 
into  the  details  of  which  I  think  it  unnecessary  to  enter,  was 
brought  to  show  that  the  persons  named  had,  with  the  respon- 
dent's knowledge  and  approval,  exerted  themselves  actively  in 
support  of  his  candidature,  and  had  used  influence  with  their  asso- 
ciations and  expended  money,  or  caused  it  to  be  expended,  on  his 
behalf,  and  that  no  entry  of  any  such  expenditure  had  been  made 
in  his  election  accounts.  It  is  no  doubt  true  that  to  constitute 
agency  for  a  candidate  at  an  election  an  express  appointment  is 
not  necessary.  Authority  to  act  may  be  inferred  from  circum- 
stances, as  by  a  candidate  giving  approval  or  recognition,  even 
tacitly,  to  the  actings  of  a  person  in  his  interest.  So  also  with 
regard  to  a  political  club  or  association.  If  a  candidate  or  a  prin- 
cipal agent  of  a  candidate,  knowing  that  it  is  using  influence  to 
support  him,  accepts  and  approves  of  the  assistance  that  is  being 
given,  agency  will  be  held  to  have  been  established.     Many  cases 
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lah AEK8HIES.  havc  ariseii,  mainly  in  England,  in  regard  to  the  question  of  agency 
M'Larent>Fife.  under  such  circumstances,  and  the  conclusions  to  which  they  lead 
^^^'^^^  have,  I  think,  been  fairly  sununarised  in  Messrs.  Mattinson  and 
Sheriff  bbebt.  M'Caskie's  work  on  Corrupt  and  Illegal  Practices.  It  is  there 
said  that  "  the  Court  will  generally  infer  agency  from  the  fact 
"  that  communications  in  relation  to  the  election  have  during  the 
*^  contest  passed  between  the  respondent  and  the  association  ;  and 
"  where  the  connection  between  the  two  was  very  intimate  imme- 
"  diately  before  the  election,  and  the  services  rendered  at  the  latter 
"  are  real  and  public,  it  may  even  infer  it  without  proof  of  actual 
'^  communication  after  the  contest  began.  On  the  other  hand,  it  is 
"  open  to  the  respondent  to  exonerate  himself  by  showing  that  he 
"  never  had  any  connection  with  the  association,  and  that  it  was 
"  acting  officiously,  or  that  he  bona  fide  repudiated  its  action  at 
"  the  time."  The  cases  from  which  these  conclusions  as  to  the 
proof  of  agency  have  been  drawn  have  all,  I  think,  been  cases 
involving  corrupt  as  distinguished  from  illegal  practices,  the  ques- 
tion having  been  whether  a  candidate  was  involved  in  responsi- 
bility for  a  corrupt  act  done  in  his  interest  during  the  election. 
Probably,  however,  similar  considerations  may  be  held  to  apply  to 
expenditure  incurred  in  a  candidate's  interest,  when  the  question 
is  whether  he  is  responsible  for  particular  items  of  expenditure,  so 
that  they  ought  to  be  included  in  his  election  account.  That  is 
the  phase  in  which  the  question  presents  itself  here ;  and  in  view 
of  the  active  exertions  used  on  the  defender's  behalf  by  the  three 
persons  named,  and  the  close  connection  which  existed  between 
them  and  the  respondent  during  the  contest,  the  question  is  raised 
whether  certain  expenditure  spoken  to  in  the  course  of  the  proof 
should  not  be  regarded  as  expenditure  on  the  respondent's  behalf 
which  ought  to  have  been  included  in  his  account.  The  expendi- 
tiu-e  referred  to  consists  of  a  sum  of  £2  Is.  6d.  paid  for  printing 
and  postages  by  the  Sir  Charles  Russell  branch ;  of  two  sums  of 
96.  and  6s.  6d.  paid  by  Kay  for  the  printing  and  posting  of  the 
placard  mentioned  in  article  15  of  the  petitioner's  condescendence; 
and  of  4s.  4d.,  the  share  of  the  cost  of  a  general  placard  issued  by 
the  Temperance  League  in  support  of  a  number  of  candidates  in 
different  wards  of  the  city.  A  question  has  also  been  raised  re- 
garding a  further  sum  of  6s.  6d.  paid  by  the  Temperance  League 
for  a  bill  advertising  a  meeting  in  a  mission  hall  in  Rottenrow,  but 
it  seems  to  me  that  that  cannot  properly  be  regarded  as  having  been 
a  payment  for  electioneering  purposes.  With  regard  to  the  other 
items  I  have  mentioned,  the  question  as  to  the  chargeability  to  the 
respondent's  account  of  the  payment  from  the  funds  of  the  two 
associations — viz.,  the  £2  Is.  6d.  paid  by  the  Sir  Charles  Russell 
branch  and  the  4s.  4d.  paid  by  the  Temperance  League — depends 
on  whether  agency  between  these  associations  and  the  respondent 
has  been  established,  and,  if  so,  whether  the  scope  of  the  agency 
included  such  acts  as  the  printing  and  posting  of  the  cards  or 
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notices  for  which  the  payments  were  made.  Then,  as  to  the  sums  LAivAxnHna 
paid  by  Kay  for  the  placard  mentioned  in  article  15,  I  think  the  M'LM-enpWfe. 
only  question,  whether  they  were  chargeable  to  the  respondent,  ^^^-  *■  ^^"- 
turns  on  whether  the  issuing  of  the  placard  fell  within  the  scope  Bh«*ffBi»BT. 
of  his  authority  as  agent,  for  that  he  had  a  certain  agency  on 
behalf  of  the  respondent  cannot,  I  think,  be  doubted  on  the 
evidence.  The  aggregate  of  the  items  which  seem  to  be  in  this 
doubtful  position  is  ^3  Is.  4d.,  and  that  sum,  if  added  to  £52  Ss., 
the  amount  of  the  election  expenses  as  returned  by  the  respondent, 
would  raise  them  to  £55  9s.  4d.,  which  is  in  excess  of  the  statutory 
limit  of  £53  3b.  6d.  The  section  of  the  Act  of  1890  which  regu- 
lates the  amount  of  expenditure  is  the  9th,  and  by  that  section 
it  is  provided  that  any  candidate  "  who  knowingly  acts  in  contra- 
"  vention  of  the  section  shall  be  guilty  of  an  illegal  practice." 
Ignorance  of  the  law  will  not  excuse  anyone;  and  if  it  were 
regarded  as  a  fair  result  of  the  evidence,  not  only  that  there  w'as 
agency  on  behalf  of  the  respondent,  but  that  the  agency  extended 
to  the  incurring  of  expense  on  electioneering  literature,  it  might 
be  held  to  be  a  necessary  consequence  that  the  respondent  had 
acted  knowingly  in  contravention  of  the  statute,  and  so  had  been 
guilty  of  an  illegal  practice,  in  respect  of  an  excess  of  expenditure 
beyond  the  statutory  maximum.  On  a  careful  consideration  of 
the  proof,  however,  I  have  come  to  the  conclusion  that,  while 
there  was  in  fact  a  certain  agency  for  the  respondent  on  the  part 
of  the  persons  and  probably  also  of  the  associations  whose  action 
is  in  question,  such  agency  »«  there  was  is  not  shown  to  have 
included  in  its  scope  the  incurring  of  expenditure  for  the  printing 
or  publication  of  election  literature  as  contended  for  by  the  peti- 
tioner. Being  of  that  opinion,  I  am  not  prepared  to  hold  that  the 
respondent  has  knowingly  acted  in  contravention  of  the  statute, 
and  so  has  been  guilty  of  an  illegal  practice.  No  suggestion  of  there 
having  been  any  corrupt  practice  in  connection  with  his  election 
has  been  made ;  and  my  conclusion  therefore  is  that  the  election 
should  not  be  disturbed. 

The  petition  contained,  as  I  have  said,  besides  a  conclusion 
for  a  finding  that  the  respondent's  election  was  void,  a  conclu- 
sion for  a  finding  that  the  petitioner  himself  was  duly  elected, 
and  should  now  be  returned  as  a  councillor  for  the  Sixth 
Ward.  I  indicated  in  the  course  of  the  case  a  doubt  whether 
such  a  conclusion  was,  in  the  circumstances,  authorised  by  the 
statute.  By  section  36  (10),  however,  it  is  provided  that  "  on 
"  the  trial  of  a  petition  complaining  of  an  undue  election,  and 
"claiming  the  office  for  some  person,  the  respondent  may  give 
"  evidence  to  prove  that  the  person  was  not  duly  elected  in  the 
"  same  manner  as  if  he  had  presented  a  petition  against  the  elec- 
"tion  of  that  person."  Under  that  provision  the  respondent 
presented  a  counter  case  to  that  of  the  petitioner,  and,  on  the 
ground  of  certain  acts  or  practices  averred  in  his  statement  of 
facts,  pleaded  that  "  the  pursuer  is  not  entitled  to  a  finding  that  )qIc 


110  SHERIFF  COURT  REPORTS. 

LAHAAUHimi.  "  he  was  duly  elected  and  should  now  be  returned."    This  counter 
M'Lararp  pif«.  oasc  was  Stated,  and  proof  in  support  of  it  was  taken  to  provide 
Feb.  K^iftB.    for  the  event  of  the  respondent's  election  being  set  aside ;  but  as 
shoiffBiBBT.  ^jjg  election  has  not  been  disturbed  it  is  unnecessary  to  enter  into 
a  detail  of  the  counter  case.     It  is  enough  to  say  that  in  my  judg- 
ment the  counter  case  has  not  been  established. 

With  regard  to  the  expenses,  I  have  come  to  the  conclusion 
that  these  must  be  borne  by  the  petitioner.  I  might  have  been 
disposed  to  allow  a  slight  modification  in  respect  of  the  failure  of 
the  respondent's  counter  case,  but  very  little  additional  expense 
has  been  caused  by  it.  On  the  other  hand,  the  petitioner  has  not 
only  failed  to  establish  his  case,  but  various  averments  which  he 
placed  on  record  have  been  proved  to  be  untrue.  The  presenting 
of  an  unfounded  petition  properly  involves  the  unsuccessful  peti- 
tioner in  the  payment  of  costs.  R.  B. 

For  petitioner  -Mr.  Combik  Thomson  and  Mr.  J.  A.  M'Labkn 
(instructed  by  Mr.  W.  H.  Gubr,  W.S.,  and  Mr.  Alexandkr 
M'Laren),  Glasgow. 
For  respondent — Mr.  Asher,  Q.C.,  Mr.  Shaw,  and  Mr.  Grken- 
LEBS  (instructed  by  Mr.  Wark,  of  Messrs.  J.  M.  k  J.  H. 
Robertson),  Glasgow. 


No.  42.      Platnauer  Brothers,  Pursuers;  Robert  Tosh  (Joseph 
lahaekshiri.  Miller  &  Co.'s  Trustee),  Defender. 

BrotheS*"?  h  '^^^^ — Insolvency — Re-^livery  of  goods  after  act  of  insolvency 

■ —  .  resolved  on  by  buyer, — Held  that  after  a  buyer  has  become 

insolvent  and  resolved  to  stop  payment  the  taking 
delivery  of  goods  is  a  fraud  on  the  seller,  and  the 
seller  is  entitled  to  re-delivery  of  the  goods,  or,  failing 
delivery,  to  decree  for  their  value. 

This  was  an  action  by  Platnauer  Brothers,  watch  manu- 
facturers, Birminghajn,  against  Robert  Tosh,  accountant, 
Glasgow,  trustee  on  the  sequestrated  estate  of  Joseph  Miller 
&  Co.,  jewellers,  Glasgow,  concluding  for  delivery  of  certain 
gold  and  silver  watches  and  gold  and  silver  alberts,  or  alter- 
natively for  £29  4s.  8d.  The  pursuers  averred  that  at  the 
date  of  the  sale  (3rd  April,  1891)  the  affairs  of  Miller  &  Co. 
were  embarrassed,  and  that  on  4th  April,  when  the  goods 
were  being  delivered,  they  were  actually  consulting  their 
law  agents  as  to  their  affairs,  at  which  meeting,  on  the 
advice  of  the  agents  and  Mr.  Tosh,  it  was  resolved  to  call 
a  meeting  of  creditoi-s  for  10th  April.  The  estates  were 
ultimately  sequestrated.  The  pursuers  averred  that  the 
purchase  was  fraudulently  made  on  the  eve  of  bankruptcy, 
and  that,  having  placed  their  affairs  in  the  hands  of  agents 
and  accountants  for  submission  to  their  creditors,  no  transfer 
of  the  goods  took  place,  and  consequently  no  change  of 
ownership.    The  defender  pleaded  that,  the  goods  having 
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been  sold  and  delivered  in  the  ordinary  course  of  business,  lajambhibb. 
he  was  not  bound  to  re-deliver.     A  proof  was  allowed,  and  BroSSS'^Twh. 
the  Sheriff-Substitute  (Balfour),  having  heard  parties*  pro- 
curators  thereon,  pronounced  the  following  interlocutor: — 

Glasgow,  Uth  January,  1892.— The  Sheriff-Substitute  having    J"i-j4^i««. 
considered  the  cause,  finds  that  for  some  years  past  Joseph  Miller  sheriff  balfoub. 
&  Co.  carried  on  business  as  watchmakers  in  Glasgow,  and  that 
their  affairs  became  thoroughly  embarrassed  in  the  end  of  March, 
1891  ;  finds  that  on  30th  March,  1891,  they  consulted  their  law 
agent  with  regard  to  the  state  of  their  affairs,  and  obtained  his 
advice  as  to  the   arrangements   to  be  made   for   meeting   their 
obligations;   finds   that  on    1st   April   they  announced   to  their 
salesman  that  they  were  not  seeing  their  way  to  pay  their  debts, 
and  informed  him  that  there  would  have  to  be  a  meeting  of  their 
creditors ;  finds  that,  on  4th  April,  they  again  waited  upon  their 
law  agent,  and  he  placed  them  in  the  hands  of  the  defender,  a 
professional  accountant,  who  arranged  with  them  that  day  to  have 
their  household  furniture  and  stock-in-trade  inventoried,  and  to 
have  a  meeting  of  their  creditors  called  for  the  following  week ; 
finds  that  accordingly  an  auctioneer  that  same  day  inventoried 
the  furniture  of  the  sole  partner,  and  on  the  following  Monday 
commenced  to  inventory  the  stock-in-trade  of  the  firm,  and  on 
6th  April  a  circular  was  sent  by  the  defender  to  the  creditors  of 
the  firm  intimating  the  firm's  suspension  of  payments  and  calling 
a  meeting  of  creditors  for  a  certain  date ;  finds  that  a  meeting  of 
creditors  was  held,  at  which  a  state  of  affairs  was  submitted,  and 
the  meeting  agreed  to  accept  a  composition  of  208.  per  £,  payable 
at  certain  dates,  with  Mr.  Joseph  Miller  as  security;  finds  that 
Mr.  Joseph  Miller  declined  to  become  security,  and  ultimately, 
after  certain  other  fruitless  attempts  at  arrangement,  the  firm's 
estates  were  sequestrated ;    finds  that   the  state  of  afiairs  sub- 
mitted to  the  meeting  showed  an  apparent  reversion  of  about 
^750,  but  the  estate  now  shows  about  Ss.  per  £ ;  finds  that  the 
bulk  of  the  estate  consisted  of  outstanding  debts  amounting  to 
about  £5000,  and  which  were   valued   at  about  £3000 ;   finds 
that  these  debts  were  of  a  precarious  character,  and  were  owing 
by  railway  men,  engineers,  and  working  people,  and  had  been 
incurred  on  what  is  known  as  the  club  system — that  is,  payable 
by  small  instalments — and  they  had  been  in  existence  for  periods 
ranging  from  six  months  to  three  years ;  finds  further  that,  before 
March,  1891,  the  bankrupts'  business  had  been  gradually  falling 
off,  having  been  seriously  affected  six  months  before  that  date  by 
the  strikes  of  the  blast  fumacemen  and  the  railway  men,  and 
during  these  six  months  the  firm  was  tight  for  money ;  finds  that 
in  consequence  of  this  tightness   the   bankrupts  commenced  to 
pawn  their  goods,  and,  prior  to  their  suspension,  they  had  actually 
pawned  for  advances  of  £821  lis.  goods  priced  at  £1285  lOs.  6d.; 
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'lahaubhiu.  finds  that  on  4th  April  the  firm  had  sundry  bills  on  the  circle 
BroSwS«To»h  ^^^^^^g  ^^^  ^^^  week  to  week  thereafter,  amounting  in  all  to 
jA».T4ri88s.  ^l^'^S  19s.  Id., -and  which  they  had  not  sufficient  funds  to 
shvriif  bIlfoub.  ^^^^  >  finds  that  on  3rd  April,  1891,  the  bankrupts  purchased 
certain  goods  from  the  pursuers,  and  a  certain  portion  of  these 
goods  (the  price  of  which  is  alternatively  sued  for  in  this  action) 
was  delivered  at  the  bankrupts'  shop  on  the  following  day  between 
twelve  and  one  o'clock ;  finds  that  these  goods  were  afterwards 
taken  into  the  bankrupts'  stock  and  have  been  sold  for  behoof  of 
their  creditors;  finds  that  the  bankrupts  made  no  disclosure  to 
the  pursuers  of  the  position  of  their  affairs,  and  that  in  purchasing 
these  goods  and  taking  delivery  of  them  the  bankrupts  defrauded 
the  pursuers;  finds  that  on  3rd  April,  when  the  goods  were  pur- 
chased, the  bankrupts  had  consulted  their  law  agent  with  reference 
to  their  position,  and  had  announced  to  their  salesman  that  they 
were  hot  in  a  position  to  pay  their  debts  and  would  have  to  call  a 
meeting  of  their  creditors,  and  that  on  4th  April,  when  the  goods 
were  delivered,  the  bankrupts  had  arranged,  or  were  arranging, 
with,  the  defender  to  have  their  property  inventoried  and  a  meet- 
ing of  their  creditors  called :  Finds  under  these  circumstances 
that  the  defender  is  bound  to  pay  the  price-  of  t^e  goods  to  the 
pursuers-  Therefore  decerns  against  the  defender  in  terms  of  the 
alternative  conclusion  of  the  pcJtition :  Finds  the  defender  liable 
to  the  pursuers  in  expenses,  (kc.  D.  D.  Balfour. 

Note. — There  is  little  doubt  about  the  facts  of  this  case.  The 
bankrupts  were  in  a  hopeless  state  of  insolvency  when  they  ordered 
the  goods.  They  had  consulted  with  their  law  agent  on  the 
subject,  and  had  advised  their  salesman  of  their  position.  When 
the  goods  were  delivered  they  had  actually  resolved  to  abandon 
everything  to  their  creditors.  They  were  in  the  han48  of  the 
defender,  who  arranged  to  have  the  property  valued  and  a  meeting 
of  creditors  called.  If  this  transaction  had  been  entered  into 
in  the  previous  week,  before  the  bankrupts  had  consulted  their 
law  agent  or  made  any  avowal  of  their  position,  then  I  apprehend- 
that  the  bargain  would  have  stood,  because,  although  a  man  is 
thoroughly  embarrassed  in  his  pecuniary  affairs,  if  he  keeps  the 
position  of- his  affairs  to  himself  and  does  not  avow  his  insolvency, 
his  transactions  will  stand  good.  Accordingly  we  find  it  laid 
down  in  Goudy  on  Bankruptcy,  p.  278,  that  if  a  buyer  has 
annoxmced  his  failure  to  his  creditors,  or  is  on  the  eve  of  apply- 
ing for  sequestration  and  thereafter  takes  delivery,  the  goods  may 
be  recovered  from  the  buyer  by  the  seller's  trustee.  The  taking 
delivery  in  such  circumstances  is  held  to  be  a  gross  fraud.  Again, 
we  find  in  Murdoch  on  Bankruptcy,  p.  2,  that  a  person  cannot 
take  delivery  of  goods  after  taking  a  final  resolution  to  abandon 
everything  to  his  creditors  (see  the  authorities  there  cited.)  The 
law  is  distinctly  laid  down  by  Lord  Kinloch  in  Booker  dr  Co.  v. 
Milney  9  Macph.  314,  where  he  says,  "I  entirely  subscribe  to  the 
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"  doctrine,  which,  has  high  authority  in  our  law  to  support  it,  that  lasabmhuui. 
"  after  a  buyer  has  become  insolvent  and  resolved  to  stop  pay-  B^^^JS^^I^h 
"  ment,  he  is  not  only  entitled  to  reject  goods  purchased  and  not    j^u,,  uTisw. 
" yet  delivered,  but  it  is  his  bounden  duty  to  do  so.     It  seems  to  gheriffBALFoui. 
"me  the  doctrine  at  once  of  reason  and  equity  that,  after  an 
"  insolvent  trader  has  resolyed  cedere  forOy  no  act  whatever  should 
"  be  done  by  him  altering  the  state  of  matters  then  existing." 

I  am  therefore  of  opinion  that  the  bargain  on  3rd  April  was 
tainted  with  fraud,  and  that  on  4tb  April  the  bankrupts  should 
have  rejected  the  goods,  and  that  they  had  no  right  to  take  them 
into  stock.  It  may  be  noted  that  a  further  portion  of  the  same 
order  was  subsequently  delivered  to  the  bankrupts  and  the  pur- 
suers were  allowed  to  get  it  back,  and  I  cannot  see  why  they 
should  not  get  back  the  first  portion,  seeing  it  was  one  and  the 
same  transaction.  The  mere  taking  of  the  first  portion  of  the 
goods  into  stock,  as  described  by  the  bankrupts,  is  of  no  import- 
ance. It  was  done  on  the  evening  of  4th  April,  and  was  not  done 
either  in  bona  fide  or  in  the  ordinary'  courre  of  business. 

With  regard  to  the  time  when  the  goods  were  delivered  on  the 
Saturday,  I  think  that  the  evidence  shows  that  it  was  subsequent 
to  the  bankrupt  meeting  his  agents.  Mr.  Fox  says  that'  he  deli- 
vered the  goods  about  one  o'clock,  and  the  bankrupt  says  that  he 
arrived  at  his  law"  agent's  a  little  before  one  o'clock.  The  descrip- 
tion of  his  movements  given  at  page  116  shows  that  he  was  at 
the  bank  at  a  quarter-past  twelve,  that  he  then  made  a  passing 
call  at  his  shop  in  Eglinton  Street,  and  then  went  on  to  his  agent's 
in  West  Regent  Street ;  and  I  am  of  opinion  that  he  must  have 
arrived  at  his  agent's  considerably  before  one  o'clock.  At  any 
rate  the  embarrassed  position  of  the  bankrupt,  along  with  his 
previous  communications  with  his  law  agent  and  salesman,  estab- 
lish that  his  call  upon  his  law  agents  was  in  pursuance  of  a 
definite  resolution  to  convene  his  creditors,  and  it  does  not  much 
matter  in  that  view  of  the  case  whether  the  delivery  of  the  goods 
and  the  call  on  the  agents  were  almost  at  the  same  time. 

D.  D.  B. 

For  pursuer— Mr.  D.*  Hill  (Messrs.  D.  &  J.  Hill)^  Glasgow. 

For  defenders— Mr.  T.  A.  Fyfe  (Messrs.  WiiAON,  Caldwell,  & 
Fyfe),  Gliisgow. 

R.  H.  FiNLAY  and  Another,  Pursuers;  Dr.  Moses  No.  43. 

Thomas,  Defender.  lahakshiek. 

Landlord  and  Tenant — Reparation — Insanitary  house, — Held  ^ThomMl''' 
that  a  landlord  who,  through  his  factor,  was  warned  by 
the  tenant  of  the  existence  of  bad  smells  in  the  dwelling- 
house  occupied  by  the  tenant,  and  who  failed  to  get 
these  discovered  and  remedied,  was  liable  in  compensa- 
tion for  any  direct  loss  the  tenant  had  suffered  through 
such  failure. 

This  was  an  action  raised  by  Robert  Hunter  Finlay, 
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laiakuhiu.  sometime  residing  at  110  Onslow  Drive,  Dennistoun, 
'"^^Sg^;"  Glasgow,  and  his  wife,  against  Dr.  Moses  Thomas,  Boyal 
Infirmary,  Glasgow.  The  pursuers  sued  for  £100  as 
damages  alleged  to  have  been  sustained  by  them  in  con- 
sequence of  the  insanitary  condition  of  the  house  occupied 
by  them  under  defender,  and  for  outlay  for  being  compelled 
to  remove  from  said  house,  and  the  trouble  and  incon- 
venience consequent  thereon.  The  house  was  taken  for 
the  year  from  Whitsunday,  1888,  to  Whitsunday,  1889,  and 
the  pursuers  entered  into  possession  at  Whitsunday,  1888, 
and  remained  in  it  till  they  removed  as  after-mentioned. 
They  stated  that  certain  smells  having  been  discovered  by 
them,  they  complained  to  the  factor,  who  caused  certain 
repairs  to  be  executed,  which,  however,  failed  to  cure  the 
defects,  and  that  in  consequence  of  the  sickness  of  the  pur- 
suers, and  the  sanitary  authorities  having  ordered  certain 
repairs,  it  was  dangerous  for  them  to  remain  longer  in  the 
house,  and  they  removed  therefrom  on  3rd  December,  1890. 
The  defender  denied  these  statements,  and  averred  that 
all  necessary  repairs  were  executed  and  all  complaints 
attended  to.  The  Sheriff-Substitute  (Lees)  pronounced 
the  following  interlocutor : — 
Feb.M^i89i.  Glasgow,  2l8t  February,  1891.— The  Sheriff-Substitute  having 

Sheriff  lbbb.  considered  the  cause,  finds  that  the  pursuer,  Robert  Hunter 
Finlay,  took  on  lease  from  the  defender's  factor  the  ground  floor 
of  the  dwelling-house  No.  110  Onslow  Drive,  for  the  year  from 
Whitsunday,  1888,  to  Whitsunday,  1889,  and  continued  there- 
after as  tenant  and  occupant  by  the  year  till  5th  December,  1890; 
finds  that  soon  after  his  occupancy  of  the  said  premises  began, 
the  said  pursuer  and  his  family  occasionally  noticed  smells,  but 
that  these  did  not  become  bad  till  the  end  of  the  spring  of  1890'; 
finds  that  during  the  summer  of  1890  the  said  pursuer  made 
frequent  complaints  of  the  insanitary  condition  of  the  house  to 
the  defender's  factor,  and  as  these  were  not  attended  to,  he,  on 
.  23rd  October,  1890,  lodged  a  complaint  with  the  sanitary  authori- 
ties ;  finds  that  on  28th  October  the  defender's  factor  undertook 
operations  to  remedy  the  defects  in  the  drainage  of  said  house, 
and  that  the  pursuer  also  employed  a  skilled  pliunber  for  that 
purpose  on  30th  October ;  finds  that  on  the  drainage  being  tested 
it  was  found  that  there  were  openings  in  the  pipes  in  one  or  two 
places,  and  that  the  trapping  of  the  drains  was  defective,  in 
consequence  whereof  sewage  gas  escaped  into  the  house;  finds 
that  by  the  escape  of  this  gas  as  aforesaid,  the  pursuer  and  his 
household  became  ill,  and  that  he  himself  was  confined  to  bed  for 
two  or  three  days,  and  that  his  wife,  the  other  piuBuer  of  the 
action,  was  seriously  ill  for  several  weeks,  and  eventually,  on  the 
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orders  of  her  physician,  was  *  removed   from  the  house  on  5th   labaekbbim. 

December,    1890;   finds  that  m   consequence  of   the  defective    ^^JjiSj;''' 

condition  of  the  drains  the  pursuers  have   suffered  loss,  which    Feb.liru9i. 

may  be   approximately  assessed   as  amounting  to  £25   in   the    sheriffLau. 

case  of  the   male  pursuer  and  £10  in  the  case  of  the  female 

pursuer:   Finds  in   law  that  a  tenant  is  entitled  to  have  the 

drains  of  his   house   in  a  proper  sanitary  condition,    and  that 

if  the  landlord,  on  becoming  aware  of  the  existence  of  defects  in 

the  drains,  fails  to  get  the  defect  discovered  and  remedied  where 

that  is  possible,  he  is  liable  to  compensate  the  tenant  for  any 

direct  loss  he  may  suffer  through  such  failure :  Therefore  repels 

the  defences,  and  decerns  against  the  defender  for  payment  to 

the  pursuers  Robert  Hunter  Finlay  and  Catherine  Jessie  Salter 

or  Finlay  respectively  of  the  above-mentioned  sums  of  £25  and 

£10,   with  the  legal  interest  thereon  from  the  date  hereof  till 

payment :  Finds  the  defender  liable  to  the  pursuers  in  expenses, 

kc,  J.  M.  Lebs. 

Note. — In  the  case  of  Ferguson  v  Gourlay,  12th  May,  1887, 
3  Sh.C.  Rep.  255,  which  was  a  case  somewhat  similar  to  the 
.  present,  I  stated  the  following  as  what  I  understood  to  be  the 
law  applicable  in  such  a  contingency,  and  as  those  views  were 
approved  of  by  the  Supreme  Court  on  appeal,  I  cannot  do  more 
safely  than  quote  them.  They  were  these— "A  tenant  is  entitled 
'*  to  have  a  habitable  house.  If  the  landlord  becomes  aware  that 
''  the  drains  are  defective  he  is  bound  at  once  to  have  them  put 
"right,  and  if  he  fails  to  do  so  within  a  reasonable  time,  the 
"  tenant  may  leave  the  house  and  claim  relief  from  rent  thereafter 
"  and  damages  for  all  loss  he  has  directly  sustained  through  the 
"  landlord's  default.  But  a  landlord  is  not  bound  to  assume  that 
*'  his  drains  are  defective,  and  it  is  not  till  he  is  put  on  his  guard 
"  that  he  becomes  responsible.  Thereafter  the  onus  rests  on  him 
"through  the  implied  warranty  he  gives  that  the  house  is 
"  habitable.  In  letting  a  house  he  warrants  it  to  be  habitable, 
"  and  if  it  is  so,  but  some  defect  supervenes,  it  would  be  unfair 
"  to  hold  him  responsible  till  he  is  made  aware  of  it.  But  it  is 
"his  house,  and  on  being  made  aware  that  there  is  something 
"  wrong,  it  is  for  him  and  not  for  the  tenant  to  see  that  it  is  put 
"  right" 

Such  being  the  law,  the  defender  is  responsible  to  the  pursuers 
in  compensation  if  he  was  put  on  his  guard  as  to  the  condition  of 
the  drains  and  failed  to  have  them  put  right.  The  house  was 
managed  by  the  factor;  but  the  defender,  of  course,  is  responsible 
for  his  factor's  acts. 

The  drains  were  overhauled  six  years  ago,  and  the  tenant  who 
occupied  the  house  before  the  pursuers,  and  the  tenants  of  the 
adjacent  floors,  felt  no  bad  smell.  But  drains,  it  is  well  known, 
sometimes  appear  to  go  wrong  inexplicably.  A  slight  chokage 
at  some  point,  especially  when  a  particular  wind  is  blowing,  or 
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after  a  fall  of  rain,  may  lead  to  an  escape  of  sewage  gas  which 
was  not  noticed  before.  Thi«  intermittent  manifestation  of  drain- 
age defects  seems  to  have  occurred  in  the  present  case,  and  in 
similar  cases  it  has  been  undubitably  proved  that  the  annoyance 
from  a  drain  is  not  necessarily  continuous.  Gradually  it  seems 
to  have  got  worse  here,  and,  in  October,  1890,  the  pursuer  and 
his  wife  and  his  servant  took  ill,  and  seven  valuable  pet  birds  died. 
Practically,  the  only  question  in  the  case  is,  was  the  defender's 
factor  warned  of  the  defective  condition  of  the  drains  ?  He  denies 
that  he  was,  and  his  clerks  say  no  notice  was  brought  to  the 
office ;  and  there  is  some  reason  to  say  thiat  the  factor  seems  to 
have  been  attentive  in  the  way  of  making  all  ordinary  needed 
repairs  to  the  house.  Further,  one  of  the  sanitary  officers  says 
that  the  pursuer  told  him  he  had  not  complained  to  the  factor. 
The  pursuer,  however,  explicitly  contradicts  this,  and  certainly 
his  version  of  the  matter  appears  the  more  credible  of  the  two. 
It  is  not  easy  to  see  why,  where  insanitary  conditions  existed 
and  had  been  giving  trouble,  he  should  refrain  from  making 
complaints  to  the  factor  in  regard  to  them  as  well  as  the  ordinary 
defects  in  the  house.  Nor  is  it  at  all  probable  that  he  would 
apply  to  a  sanitary  plumber  to  execute  the  repairs  without  giving 
the  factor  an  opportunity  of  effecting  them.  And  there  is  some 
evidence  to  show  that  he  stated  at  the  time  that  there  was  no 
use  going  to  the  factor,  as  he  had  again  and  again  applied  to  him 
in  vain.  This,  of  course,  is  not  corroborative  evidence,  but  rather 
duplicative  evidence.  Still,  it  may  be  taken  for  what  it- is  worth. 
And  it- is  only  reasonable  to  believe  that  the  tenant  of  a. house  is 
more  likely  to  remember  what  he  said  and  did  in  regard  to  it 
than  a  factor  who  has  a  large  number  of  houses  to  deal  with. 
Besides  (if  I  may  speak  as  one  who  has  had  reason  to  know  frr>m 
frequent  cases  before  him  of  this  kind),  factors,  especially  of 
small  houses,  are  often  pestered  with  baseless  complaints  as  to 
drainage,  where  the  annoyance  cx>mplained  of  is  really  owing  to 
the  carelessness  of  the  occupants  of  the  house,  or  their  misuse 
of  the  drains. 

On  the  whole,  I  think  there  is  adequate  groimd  for  holding 
that  the  male  pursuer  put  the  factor  on  his  guard  as  to  the 
condition  of  the  drains,  and  that  therefore,  under  the  rules  of 
law  above  stated,  the  defender  must  compensate  the  pursuers  for 
annoyance  and  injury  they  have  suffered  through  the  drains  of 
the  house  not  being  in  a  proper  condition.  J.  M.  L. 

The  defender  appealed  to  the  Sheriff  (Bebry),  who 
adhered  by  the  following  interlocutor : — 

Glasgow,   Ath  January,    1892. — Having  heard   parties'   pro- 
•  curators  and  considered  the  whole  case,  under  reference  to  the 
annexed  note,  adheres  to  the  interlocutor  appealed  against :  Finds 
the  appellant  liable  in  the  expenses  of  the  appeal,  and  decerns. 

ROBBRT  BeRRT.  J 
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Note. — Under  the  ordinary  rules  of  law-  applicable  to  thp  lamabkbhihb, 
relations  inter  u  of  the  landlord  and  tenant  of  a  dwelling-house  ^^JjJi^'*' 
it  is  an  implied  obligation  on  the  landlord  to  deliver  the  house  j^nXisw. 
to  the  tenant  and  to  maintain  it  in  proper  habitable  condition.  sheriffBBBBT. 
In  a  house  furnished,  as  is  usual,  with  a  system  of  drains,  that 
obligation  includes,  I  take  it,  an  obligation  to  have  the  drains,  as 
far  as  reasonably  possible,  in  a  condition  of  safety  for  occupation 
by  the  inmates.  The  condition,  however,  of  the  drains  and 
drainage  connections  not  being  patent  to  the  eye,  it  would  be 
unreasonable  to  hold  a  landlord  responsible  for  the  consequences 
of  their  insufficiency  unless  his  attention  should  be  called  to 
their  being  imperfect  or  out  of  order.  To  support  a  claim  of 
damages  against  him  it  is  necessary  to  show  that  he  had  notice 
of  the  existence  of  defects,  or  at  all  events  reasonable  grounds  for 
suspecting  their  existence.  There  may,  as  the  authorities  show, 
be  a  farther  question,  whether  by  remaining  in  a  house  with 
drains  believed  to  be  defective  a  tenant  will  bar  himself  from 
claiming  damages  for  evil  consequences  resulting  therefrom ;  but  . 
that,  I  think,  may  be  a  question  of  circumstances.  Tf  a  tenant 
should  continue  his  occupation  in  face  of  a  refusal  on  the  part 
of  the  landlord  to  take  steps  for  remedying  drainage  defects 
pointed  out  to  him,  it  seems  reasonable  that  the  tenant,  who 
had  it  in  his  power  to  go  elsewhere,  should  be  excluded  from  a 
claim  of  damages  in  respect  of  illness  arising  from  a  cause  which 
he  might  have  avoided.  But  a  tenant  may,  after  calling  his 
landlord's,  attention  to  the  probable  existence  of  defects,  be 
induced  to  remain  on  in  the  expectation  that  the  landlord  will 
do  what  is  proper  to  remedy  them ;  and  if  his  expectation  that 
the  landlord  will  not  neglect  to  do  so  is,  in  the  circumstances, 
reasonable,  it  would  be  hard  to  say  that  the  tenant  should  be 
barred  from  a  remedy  in  damages  for  illness  resulting  in  the 
interval. 

In  dealing  with  the  present  case,  I  think  it  clear  from  the 
evidence,  in  the  first  place,  that  serious  defects  are  shown  to  have 
existed  in  the  drainage  system  of  the  house,  and  that  these 
defects  were  such  as  to  render  it  unhealthy  for  occupation  by 
the  inmates.  The  testing  which  took  place  in  October,  1890, 
shows  that  the  trapping  of  the  drains  was  defective,  and  that 
there  were  openings  in  the  pipes  by  means  of  which  sewage  gas 
escaped  into  the  house  to  the  danger  of  health.  How  long  these 
defects  had  existed  may  be  a  question,  but  it  may  be  inferred 
from  the  evidence  that  they  had  existed  for  some  time. 

The  tenancy  of  the  pursuer  was  by  the  year,  and  it  began  at 
Whitsunday,  1888.  From  Whitsunday,  1889,  he  retook  the 
house  for  a  second  year,  and  again  he  retook  it  from  Whitsunday, 
1890.  He  finally  left  it,  in  consequence  of  the  defects  in  the 
drainage,  on  6th  December,  1890.  He  states  that  he  perceived 
bad  smells  in  the  summer  of  1889,  and  that  he  complained  then 
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lavaksbbiei.  to  the  factor,  having  called  both  to  make  the  complaint  and  also 
^*Thon««!' "  ^  speak  about  various  repairs.  He  says,  however,  that  the  oom- 
jan.lTiaBs.  pl&iiit  he  made  then  was  not  serious,  and  that  it  was  in  the 
shcriirii»BT.  spring  of  1890  that  the  smells  began  to  be  very  offensive.  On 
calling  at  the  factor's  office  in  February,  1890,  to  retake  the 
house,  he  says  that  he  told  him  about  the  smells,  and  that  the 
factor  said  he  would  see  about  theuL  The  factor,  Mr.  Speirs,  was 
examined  also  as  a  witness,  and  according  to  his  evidence  nothing 
was  said  at  this  time  by  the  pursuer  about  smells.  He  also  detiies 
that  at  a  subsequent  interview  in  the  house,  in  April,  regarding 
which  there  is  a  good  deal  of  evidence,  there  was  any  mention  of 
smells ;  and  he  states  that  he  never  heard  a  suggestion  of  anything 
being  wrong  with  the  drains  until  29th  October,  when  he  received 
a  letter  on  the  subject  from  the  pursuer.  On  a  consideration  of 
the  proof,  my  conclusion  is  that  it  would  not  be  safe  to  place 
much  reliance  upon  Mr.  Speirs'  recollection  regarding  these 
matters.  When  first  examined,  he  stated  that  he  had  not  called 
at  the  pursuer's  house  in  April,  while  afterwards  he  admitted 
having  been  there  for  the  purpose  of  overhauling  the  blinds.  It 
may  be  that  Mr.  Speirs,  having  the  management  of  a  number  of 
houses  under  his  care,  cannot  be  expected  to  bear  in  mind  the 
different  complaints  which  he  may  receive  from  tenants;  and 
perhaps  it  would  be  well  that  tenants  should,  to  prevent  sub- 
sequent questions,  put  their  complaints  in  writing  if  they  wish 
afterwards  to  rely  upon  them.  It  cannot,  however,  be  said  that  a 
complaint  or  notice  in  writing  to  a  landlord  or  his  factor  is  indis- 
pensable; and  I  think  it  is  sufficiently  proved  that  complaints  of 
bad  smells  in  the  house  were  made  in  the  course  of  the  year  1890 
to  the  factor,  and  that  these  were  made  in  such  a  way  as  to 
imply  that  the  bad  smells  were  thought  to  arise  from  defective 
drainage.  On  the  question  of  fact,  therefore,  whether  the  land- 
lord had,  through  his  factor,  notice  of  the  suspected  and  probable 
existence  of  defects  in  the  drainage,  I  think  the  decision  must  be 
in  fiivour  of  the  tenant. 

There  may  be  the  farther  question .  as  to  the  tenant's  poeition 
in  having  remained  on  in  the  house  after  Whitsunday,  1890, 
although  he  had  reason  to  suspect  the  existence  of  grave  defects 
in  the  drainage.  The  explanation  he  offers  is  that  he  was  led  by 
the  factor  to  expect  that  the  defects  would  be  put  right.  On  a 
consideration  of  the  proof  I  do  not  think  it  can  be  said  that  such 
an  expectation  was  unreasonable.  The  factor  seems  to  have  paid 
attention  to  some,  at  all  events,  of  various  matters  in  regard  to 
the  house  which  the  pursuer  brought  under  his  notice.  Workmen 
were  sent  to  close  up  holes  for  the  purpose  of  preventing  draughts; 
and  if,  as  I  think  is  proved,  complaints  were  made  about  smells 
thought  to  arise  from  bad  diminage,  it  might  be  supposed  that  the 
factor  would  not  continue  to  disregard  these.  At  all  events,  the 
pursuer  might  naturally  be  slow  to  act  on  a  difforent.suppomtioii. 
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A  tenant  may  find  himself  involved  in  serious  difficulties  with  his  Lasakkshiri. 
landlord  should  he  leave  the  house  without  clear  ground  for  doing    ^SlfJ*  *<'••'' 
so ;  and  allowance  must  be  made  for  the  tenant's  desire  to  avoid     j^^~iBai, 
the  risk  of  placing  himself  in  the  wrong.     In  the  present  case  I   sheriffiiiRr. 
am  not  prepared  to  say  that  the  pursuer  by  remaining  in  the 
house  barred  himself  from  claiming  damages  for  illness  caused  by 
the  bad  drainage  in  the  interval. 

As  regards  the  illness  from  which  the  pursuer  and  his  wife 
suffered  in  the  autumn  of  1890,  the  evidence  is,  in  my  judgment, 
sufficient  to  lead  to  the  inference  that  these  must  be  attributed 
to  the  defective  drainage  of  the  house.  The  amount  of  damages 
awarded  by  the  Sheriff-Substitute  has  not  been  challenged  on 
either  side.  R.  B. 

For  pursuers— Mr.  Daixas  (Messrs.  J.  M.  k  J.  H.  Robebtson), 
Glasgow. 

For  defender — Mr.  Robert  Campbell  (Messrs.  Todd  &  Campbell), 
Glasgow. 


SHERIFF  COURT  OF  RENFREW  &  BUTE. 

Daniel  M'Laughlan,  Pv/rmier;   Robert  Duncan  &  Co., 

Limited,  Defenders. 

Reparation — Employers'  lidbUity  for  mfficiency  of  tackle. — 
Held  that  neither  at  conunon  law  nor  under  the 
Employers'  Liability  Act  is  an  employer  responsible  for 
an  accident  caused  to  a  workman  by  tackle  being  used 
by  the  latter  and  his  fellow  workmen  for  a  purpose  for 
which  it  was  not  intended  or  supplied. 

Opinion  that  an  employera'  obligation  at  common 
law  to  see  to  the  reasonable  sufficiency  of  the  tackle  he 
supplies  extends  to  all  the  workmen  for  whose  iise  it  is 
supplied,  though  not  directly  employed  by  him. 

The  circumstances  of  this  case  appear  sufficiently  from 
the  following  interlocutor : — 

GRBBK0CK,17<Ai>ec«fi6er,1891. — The  Sheriff-Substitute  having 
heard  the  pursuer  and  the  defenders'  procurator  and  considered 
the  proof,  finds  in  fact  that  on  6th  December,  1890,  the  pursuer 
was  working  in  the  defenders'  shipbuilding  yard  at  Port-Glasgow 
as  a  labourer  to  a  squad  of  platers  employed  by  the  defenders  on 
piece  work,  and  supplied  by  the  defenders  with  tackle,  plant,  and 
tools ;  that  the  pursuer  had  been  engaged  by  the  said  platers,  who 
paid  him  his  wages  and  under  whom  he  worked,  but  that  he  was 
working  in  the  defenders'  yard  with  the  defenders'  consent  and 
approval ;  that,  while  so  working,  the  pursuer  was  severely  injured 
in  his  right  hand  by  the  fall  of  an  iron  or  steel  plate  which  he  was 
helping  to  put  on  to  the  side  of  a  ship  then  in  course  of  construc- 
tion ;  that  the  said  fall  was  caused  by  the  breaking  of  an  eye-bolt, 
which  had  been  made  and  supplied  by  the  defenders,  to  which  the 
heaving  tackle  for  raising  the  plate  to  the  side  of  the  ship  had 
been  bung  by  the  pursuers  and  his  fellow  workers,  but  that  the 
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pursuer  has  failed  to  prove  that  the  breaking  of  the  said  eye-bolt 
was  due  to  the  fault  or  neglect  of  the  defenders  or  of  any  person 
for  whom  they  are  responsible  :  Therefore  assoilzies  the  defenders 
from  the  prayer  of  the  petition:  Finds  them  entitled  to  the 
expenses  of  process,  &c.,  and  decerns.  J.  Hkndbbsok  Bbgg. 

Nott, — I  regret  that  the  purauer  had  not  the  assistance  of  a 
law  agent  at  the  proof,  for  he  was  quite  unable  to  conduct  his 
own  case.  I  endeavoured  to  help  him  by  putting  such  questions 
to  his  witnesses  as  occurred  to  me  at  the  time ;  but  the  result  is 
unsatisfactory.  I  must,  however,  decide  the  case  on  the  proof 
actually  taken. 

The  procurator  for  the  defenders  maintained  that  they  owed 
no  duty  to  the  pursuer  with  reference  to  the  sufficiency  or  condi- 
tion of  their  tackle,  plant,  and  tools,  in  respect  that  the  pursuer 
was  not  directly  employed  by  the  defenders,  and  that  the  platers 
who  engaged  him  were  his  true  employers.  I  am  rather  inclined 
to  think  that  liability  under  the  Employers'  Liability  Act  is  thus 
excluded  (see  Roberts  and  Wallace  on  the  Duty  and  Liability  of 
Employers,  3rd  ed.,  p.  227)  notwithstanding  the  decision  of  the 
Court  of  Session  to  the  contrary  effect  in  Morrison  v  Baird  &  Co., 
6th  February,  1885,  12  R.  634,  for  the  judgment  in  that  case  pro- 
ceeded on  the  assumption  that  Woodhead  v  Gartness  Mineral  Co,, 
4  R.  469,  was  well  decided,  while  the  House  of  Lords  have 
recently  held  in  Johnson  v  Lindsay,  28th  July,  1891,  7  L.T.R. 
715,  that  it  was  wrongly  decided.  But  the  present  action  is 
brought  at  common  law  as  well  as  under  the  Employers'  Liability 
Act,  and  it  appears  to  me  that  at  common  law  the  defenders' 
obligation  to  see  to  the  reasonable  safety  of  the  tackle,  plant,  and 
tools  which  they  supplied  extended  to  all  the  workmen  for  whose 
use  those  articles  were  supplied.  Even  if  the  pursuer  should  be 
regarded  as  a  stranger  within  the  gates  of  the  defenders  he  was 
not  trespassing  there,  and  the  defenders  owed  him  at  least  the 
duty  of  not  exposing  him  to  a  hidden  danger  of  the  nature  of  a 
trap. 

Now,  I  must  say  that  the  proof  discloses  a  less  amount  of 
carefulness  on  the  part  of  the  defenders  than  I  should  expect  in  a 
well-regulated  shipbuilding  yard.  It  appears  that  the  bolts  made 
by  the  defenders  for  purposes  implying  considerable  strain  are 
never  tested,  or  even  examined,  after  being  made,  and  that  the 
bolt  in  question  was  taken  from  a  box  containing  at  least  one  other 
defective  bolt  (see  Irwin  v  Dennystown  Forge  Co.,  2nd  February, 
1885,  22  S.L.R.  379). 

The  defenders,  however,  maintain  that  the  bolt  in  question 
broke  in  consequence  of  a  latent  flaw  in  the  welding,  that  no 
ordinary  inspection  could  have  led  to  its  discovery,  and  that  to 
test  each  of  the  innumerable  bolts  made  in  the  yard  would  have 
been  practically  impossible.  I  have  no  doubt  that  the  defenders 
would  escape  liability  if  the  flaw  could  not  have  been  discovered 
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by  the  exercise  of  what  practical  men  would  consider  to  be 
ordinary  and  reasonable  care  (see  Readhead  v  Midland  Railway 
Co,,  15th  May,  1867,  L.R.  4  Q.B.  379,  and  Gavin  v  Rodgers,  17 
H.  206).  But  in  the  present  case  it  appears  from  the  proof  that 
the  bolt  in  question  was  made  by  the  defenders  themselves,  and 
that  the  flaw  in  the  welding  might  have  been  seen  before  the  bolt 
cooled  down.  Even  assuming  subsequent  testing  to  be  practically 
impossible,  I  thus  doubt  very  much  whether  I  can  assoilzie  the 
defenders  on  the  ground  that  the  accident  was  due  to  a  latent 
flaw  which  could  not  have  been  discovered  by  ordinary  and 
reasonable  care. 

But  it  appears  to  me  that  the  defenders  have  a  suflicient 
defence  founded  on  the  facts  that  notwithstanding  the  flaw  the 
eye-bolt  in  question  was  strong  enough  for  any  of  the  purposes  for 
which  it  had  been  supplied,  and  that  it  was  improperly  used  by 
the  pursuer  and  his  fellow  workmen.  It  is,  I  think,  suflficiently 
proved  that  eye-bolts  are  supplied  by  the  defenders  only  for  pur- 
poses involving  a  vertical  strain  upon  them,  t.e.,  a  strain  in  the 
bolt's  own  length;  that  the  eye-bolt  which  broke  was  used  by  the 
pursuer  and  his  fellow  workmen  so  ajs  to  subject  it  to  a  cross-strain, 
viz.,  by  hanging  a  heavy  weight  at  right  angles  to  the  length  of 
the  bolt  j  and  that  the  eye-bolt  was  strong  enough  to  have  sup- 
ported the  weight  if  applied  vertically.  I  thus  arrive  at  the 
conclusion  that  the  pursuer  has  failed  to  prove  that  the  unfor- 
tunate accident  was  due  to  the  fault  or  negligence  of  the  defenders 
or  of  any  person  for  whom  they  are  responsible.  J.  H.  B. 

For  pursuer — Party. 

For  defenders — Messrs.  Glen  k  Ferguson,  Greenock. 


RHrRBW  AKD 
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SHERIFF  COURT   OF   PERTHSHIRE.  No.  45. 

Geoege  Dunn,  Pursuer;  George  Davidson,  Defender,  pmtmhiu. 
ArrestTnent — Excessive  and  oppressive — Restriction. — ^A  pursuer  ^^°°  ^^^id"***. 
raised  an  action  against  four  parties  concluding  against 
each  of  them  for  payment  of  £28  14s.  IJd.,  being  one- 
fourth  share  of  a  total  sum  of  £114  16s.  6d«  alleged  to 
be  due  by  them  jointly.  Upon  the  dependence  of  the 
action  the  pursuer  arrested  £120  due  by  the  arrestee 
to  the  defenders,  or  "to  either  of  them.''  One  of  the 
defenders  applied  by  petition  to  have  the  arrestment  used 
against  him  restricted  to  £30.  Held  that  the  arrest- 
ment was  excessive,  and  it  was  accordingly  restricted  as 
against  the  defender  to  £30  as  craved. 

George  Dunn,  lessee  of  salmon  fishings,  Newburgh,  Fife, 
raised  an  action  against  George  Davidson,  salmon  fisher, 
Errol,  Perthshire,  and  three  other  defenders,  in  which 
decree  was  asked  against  the  four  defenders  jointly  for 
£114  16s.  6d.,  "that  is  to  say,  to  ordain  each  of  the 
"defenders  to  pay  £28  14s.   IJd.,  being  one-fourth  share 
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PiftrasBimi.    "  payable  by  esjch  of  them  respectively  of  the  foresaid  total 
Dono  •£.Tf<uon. «  ^f  £114  jgg^  g^  «     jjjp  j)^,^^  having,  upon  the  dependence 

of  this  action,  which  was  contested,  used  an  arrestment  in 
the  hands  of  John  Wotherspoon,  fish  salesman,  58  Market 
Street,  Glasgow,  for  £120,  due  to  the  defenders  "or  either 
"  of  them,"  Mr.  Dunn's  agents,  in  reply  to  a  demand  for  a 
restriction  of  the  arrestment,  wrote  the  defender's  agent's 
firm  that  the  arrestment  was  only  intended  to  attach  £120 
due  to  the  whole  four  defenders,  or  £30  due  to  each  in  bis 
own  right.  The  letter  further  stated  that  they  understood 
the  money  arrested  belonged  to  the  four  defenders,  and 
that,  though  the  money  might  be  in  Mr.  Davidson's  name 
alone,  the  arrestment  might  attach  it  as  being  really  due  to 
the  whole  four  defenders.  Mr.  Davidson,  being  dissatisfied 
with  this  qualified  letter  of  restriction,  applied  in  the  Perth 
Sherifl^  Court  against  Mr.  Dunn,  who  was  subject  to  that 
Court's  jurisdiction  ex  reconventione,  to  have  the  arrest- 
ment restricted  to  £30  in  I'espect  that  it  had  been  used 
to  a  needless  and  oppressive  extent.  For  Mr.  Dunn  it 
was  pleaded  that  the  arrestment  was  fair  and  reasonable 
in  amount.  The  Sheriff-Substitute  (Obahame)  issued  an 
interlocutor  restricting  the  arrestment  in  so  far  as  Mr. 
Davidson  was  concerned,  and  held  Mr.  Dunn  liable  in 
expenses.  On  appeal  the  Sheriff  (Jameson)  affirmed  this 
decision,  w^ith  additional  expenses.  The  following  were 
the  interlocutors  and  notes : — 
Dec.  i9.i8n.  Perth,    I9th  December^    1891. — Haying    heard    parties'   pro- 

BberiffOBAHAMB.  curatoi's  and  advised  the  case,  finds  that  the  defender,  on  the 
dependence  of  an  action  raised  by  him  against  the  present  pursuer 
and  three  other  parties,  in  which  he  seeks  '^to  have  them  ordained 
'*  jointly  to  pay  to  him  the  sum  of  J&114  16s.  6(^.,  that  is  to  say, 
"  ordaining  each  of  the  defenders  to  pay  the  siun  of  X28  lis.  1^.» 
"  being  one-fourth  share  payable  by  each  of  them  respectively  of 
'*  the  foresaid  total  sum  of  £114  IGs.  6d.,  with  interest  thereon/' 
&C.J  has  arrested,  "  in  the  hands  of  John  Wotherspoon,  fish  sales- 
"  man,  58  Market  Street,  city  of  Glasgow ;  Robert  Wotherspoon, 
"  fish  salestnan,  58  Market  Street  aforesaid ;  and  Peter  Patersoo, 
"fish  salesman,  Glasgow,  the  sum  of  £120  sterling,  less  or  more, 
"due  and  addebted  by  them,  the  said  arrestees,  to  the  said 
"  defenders  or  to  either  of  them  " ;  and  finds  that,  under  the  terms 
of  the  conclusions  of  said  action,  said  arrestment  cannot  attach 
the  funds  in  the  arrestee's  hands  belonging  to  the  pursuer  beyond 
the  amount  of  £30  sterling,  to  which  he  seeks  to  have  the  arrest- 
ment restricted,  and  accordingly  restricts  the  arrestment  as  against 
him  to  that  sum:  Finds  that,  as  regards  the  restriction  of  the 
arrestment  against  James  Goodall,  William  Page,  and  William 
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Anderson,  the  other  defenders  in  the  action  on  the  dependence  of    p»btmhi«i. 
which  the  aireetment  proceeds,  it  cannot  be  dealt  with  under  thei>nnnt»D«Ti<uon. 
present  petition,  and  to  that  extent  dismisses  the  petition :  Finds    ^^  '*»  '^*- 
the  pursuer  entitled  to  expenses,  &c.  John  Gbahamb.     Bk«^ffO»AKAi«. 

Note, — It  is  clear  that,  as  regards  the  arrestment  used  by  the 
defender  against  the  pursuer,  he  cannot  be  held  to  have  arrested 
more  than  the  amount  of  the  pursuer's  individual  share  of  the 
sum  sued  for  in  the  action  on  the  dependence  of  which  the  arrest- 
ment proceeds,  and  that  the  pursuer  is  entitled  to  have  the 
arrestment  of  his  fimds  in  the  hands  of  the  arrestee  restricted 
accordingly.  As  regards  the  restriction  of  the  arrestment  of 
any  funds  in  the  arrestee's  hands  belonging  to  the  other  defenders 
in  the  original  action,  that  is  a  matter  with  which  I  cannot  here 
deal.  These  defenders  have  not  made  any  application  to  the 
Court,  and,  as  regards  them,  the  question  as  to  the  restriction  of 
arrestment  does  not  here  arise.  It  was  alleged  for  the  defender 
at  the  hearing  that,  as  the  arrestee  had  been  dealing  with 
the  whole  of  the  defenders,  f.«.,  in  the  first  action,  as  engaged 
in  a  joint  adventure,  the  present  pursuer  might  be  holding  funds 
in  his  own  name,  but  really  for  behoof  of  the  other  defenders; 
but  this  is  a  matter  which  cannot  be  determined  in  the  present 
process,  and  can  only  be  competently  dealt  with  in  an  action  of 
furthcoming  at  the  instance  of  the  arrestee.  I  have  allowed  the 
pursuer  the  expenses  of  the  present  petition,  as  it  appears  to  me 
that,  while  the  defender  in  his  letter  of  Ist  September,  1891, 
ngreed  that  the  arrestment  should  be  restricted  as  against  the 
pursuer  to  ^30,  that  agreement  was  accompanied  with  a  qualifica- 
tion which  practically  deprived  the  pursuer  of  the  benefit  of  the 
restriction  to  which  ho  is  entitled,  and  to  the  obtaining  of  which 
the  present  petition  was  therefore  necessary.  J.  G. 


Pbrth,  22nd  January y  1892.--The  Sheriff  having  considered  the    J»n.  b^isw. 
reclaiming  petition,  answers  thereto,  and  whole  process,  adheres  to  sJ^erfffJ* "««>»• 
the  Sheriff-Substitute's  interlocutor  of  19th  December,  1891,  and 
dismisses  the  appeal:   Finds  the  pursuers  entitled  to  additional 
expenses  since  the  date  of  said  interlocutor,  &c. 

Andrew  Javeson. 
Note. — It  is  not  disputed  by  the  defender  that  the  sum  claimed 
from  the  pursuer  imder  the  summons  at  his  (the  defender's)  instance 
is  £28  14s.  l^d.,  and  that  the  arrestment  of  £120  following  on 
that  summons  was  only  intended  to  attach  funds  due  to  the 
pursuer  to  the  extent  of  £30.  Unfortunately,  the  arrestment 
is  so  framed  as  to  be  capable  of  attaching  funds  due  to  the 
pursuer  to  the  full  extent  of  £120.  The  only  remaining 
question  in  dispute  is  whether  Messrs.  Pinkerton  &  Sneddon's 
letter  to  Messrs.  J.  &  J.  Stewart,  dated  Ist  September,  1891, 
is  a  valid  and  sufficient  restriction  of  the  arrestment  from  £120 
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PiRTBSHtBi.    to  £30.     I  agree  with  the  SherifF-Substitute  that  it  is  not     I 

Dunn  rD»vid.on.  think  that  Under  it  the  arrestees  would  not  have  been  in  safety  to 

Jan.  M^iaw.    pj^y  j^jjy  g^p^  ^  ^Y^Q  pursuer  which  would  have  had  the  effect  of 

8heriffjAiu«)ii.  bringing  the  sum  in  their  hands  due  to  him  below  the  £120 

mentioned  in  the  arrestment,  or  of  diminishing  to  any  extent  a 

sum  below  that  figure.     That  letter  virtually  says  to  the  arrestees, 

"  We  warn  you  that  a  great  part  of  the  sums  standing  in  your 

"books  afi  due  to  George  Davidson  may  be  really  due  to  the 

"  other  defenders,  and  if  this  turns  out  to  be  so,  you  will  part  with 

"  these  simis  at  your  peril."     Clearly  an  arrestee  could  not  safely 

rely  on  a  letter  of  this  description.     The  pursuer  was  therefore,  in 

my  opinion,  justified  in  bringing  the  present  action.     The  prayer 

of  the  petition  is  not  very  well  framed,  but  it  is  clear  throughout 

the  pleadings  that  the  petitioner  intended  to  crave  a  reduction  of 

the  arrestment  only  as  regards  himself.      The  Sheriff-Substitute 

very  properly  has  made  it  plain  that  this  action  has  no  effect  as 

regards  the   persons  other  than  the  pursuer  mentioned  in  the 

prayer  of  the  petition.  A.  J. 

For  party  Davidson— Mr.  J.  A.  Stewart,  Perth. 

For  party  Dunn — Mr.  Sneddon  (Messrs.  Pinkerton  &  Sneddon), 

Perth. 


No.  46.  SHERIFF  COURT  OF   STIRLINGSHIRE. 

8TIBLIB08BIB1.      ISABELLA  Gray,  Pursuer;   William  Gray,  Defemler, 

—  Parent  and  Child —  Wages — Senn/^es  by  daughter. — For  some 

years  after  her  mother's  death  a  young  woman  took 
charge  of  her  father's  house.  No  agreement  was  made 
that  she  should  receive  any  payment  for  her  services. 
Held  that  she  had  no  claim  against  her  father  for  wages. 

This  was  an  action  at  the  instance  of  Isabella  Gray, 
daughter  of,  and  then  residing  with,  William  Gray,  fanner, 
Lady  lands,  for  four  years'  wages  from  30th  October,  1887, 
to  20th  November,  1891,  at  the  rate  of  £20  a  year.  The 
circumstances  under  which  the  claim  was  made  appear 
from  the  interlocutors  of  the  Sheriffs  (Lees  and  Buntine), 
which  were  as  follows : — 
Jan.  14. 1801  STIRLING,    \Uh   January ^   1892. — Having  heard  parties'  pro- 

BheriffBoBTisi.  curators  on  the  proof  and  whole  cause  and  made  avizandmn, 
finds  in  fact  (1)  that  the  pursuer  since  her  mother's  death  has 
managed  the  house  of  her  father,  the  defender,  and  given  her 
personal  8er>''ices  in  the  kitchen  and  on  the  farm;  (2)  that  she 
was  not  engaged  as  servant  to  the  defender,  but  gave  her  services 
gratuitously,  and  that  it  was  never  in  the  contemplation  of  either 
of  the  parties  that  pursuer  was  entitled  to  wages :  Therefore 
assoilzies  the  defender:  Finds  him  entitled  to  £4  lis.  6d.  of 
modified  expenses,  and  decerns.  J.  R.  Buntine. 

Xote, — When  her  mother  died  in  1889  pursuer  was  seventeen 
years  of  age.     She  had  helped  along  with  her  sisters,  like  the 
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daughters  of  other  farmers,  both  in  the  house  and  in  the  kitchen,  8«i»i.ih«bhiem. 
along  with  her  four  sisters,  and  never  received  or  expected  wages.    Onyj^Qnj, 
When  her  mother  died,  as  eldest  sister  she  was  promoted  to  the    J»°-^i*®- 
position  of  manager  of  the  household,  and,  as  she  says  in  evidence,  ®"*^'  buxtiki. 
she  considered  herself  the  mistress  of  the  only  hired  girl. 

It  appears  that  her  father  has  married  again,  and  that  his 
daughters,  being  annoyed,  have  left  the  house,  and  the  eldest  in 
this  action  sued  for  £20  as  wages  as  housekeeper. 

Even  if  it  were  to  be  presumed  that  in  these  circumstances 
there  was  an  implied  engagement  on  her  father's  part  to  pay  her 
wages,  it  is  plain  from  the  proof  there  was  no  such  engagement, 
either  express  or  implied.  The  pursuer  was  never  treated  or 
regarded  as  a  servant,  but  took  her  mother's  place  after  her 
decease.  J.  R.  B. 


Edinburgh,  27th  January,  1892. — The  Sheriff  having  con-  Jan.87,i8w 
sidered  the  cause,  affirms  the  interlocutor  complained  of;  dis-  sheriff lhs. 
misses  the  appeal ;  and  decerns.  J.  M.  Lees. 

J^ote, — In  this  action  the  pursuer  sues  her  father  for  payment  of 
four  years'  wages  at  the  rate  of  £20  per  annum.  Her  mother  died 
in  October,  1887,  leaving  two  sous  and  four  daughters,  of  whom 
the  pursuer  is  the  eldest.  She  was  at  that  time  seventeen  years 
of  age,  and  since  her  mother's  death  she  has  taken  charge  of  the 
house.  All  the  children  worked  about  the  house  and  farm,  and  it 
is  obvious  that  if  the  pursuer's  claim  is  sustained  each  of  her 
brothers  and  sisters  will  be  in  a  position  to  make  a  similar  claim 
against  their  father.  It  is  admitted  that  no  agreement  was  made 
that  any  of  the  children  should  be  paid,  and  that  no  claim  was 
)nade  imtil  their  father  announced  his  intention  in  November  last 
of  entering  into  a  second  marriage.  Thus  the  pursuer's  case  rests 
on  the  assumption  that  there  is  some  rule  of  law  that  when  a 
daughter  aids  her  father  in  the  management  of  his  house  it  is 
implied  that  she  shall  be  paid  for  all  she  does  just  as  if  she  was  a 
stranger.  But  the  house  is  carried  on  for  their  common  behoof; 
and  similarly  he  might  make  a  claim  against  her  for  expenses 
incurred  on  her  behalf  after  she  was  of  an  age  to  support  herself. 

It  seenis  to  me  that  any  such  claim  is  repugnant  to  common 
sense  and  inconsistent  with  the  ordinary  theory  of  the  family 
relations ;  and  I  find  no  coimtenance  for  it  in  any  judicial  decisions 
or  dicta,  or  in  any  text  books  of  authority.  Lord  Fraser,  in  his 
treatise  on  Master  and  Servant,  after  detailing  the  more  important 
cases  that  have  occurred  on  this  point,  says  that  their  result  is 
that  when  the  services  are  given  to  a  person  who  is  not  related  to 
the  person  claiming  wages,  it  is  a  question  of  circumstance  whether 
the  claim  will  be  sustained;  that  the  presumption  that  wages  are  to  be 
given  for  the  services  is  not  strong;  and  that  it  will  be  held  rebutted 
by  proof  that  the  assistance  given  was  more  naturally  attributable 
to  good  feeling  or  self-interest  (p.  44).     In  England  it  would  seem 
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Jn.  V,  inf. 
Sheriff  Lui. 


BTimuNGBHiu  that  there  must  be  an  express  bargain  for  wages,  or  circumstanoeB 
Gn7«Gnj.  must  be  proved  showing  that  there  was  an  understanding  by  both 
parties  that  wages  were  to  be  paid.  In  America  the  presumption 
appears  to  be  the  other  way,  and  wages  must  be  paid  unless  it  is 
proved  that  there  was  an  express  bargain  or  an  implied  under- 
standing that  none  were  to  be  paid. 

Such  I  take  to  be  the  law  where  the  person  giving  the  services 
is  not  related  to  the  person  receiving  them.  But  where  the 
person  claiming  wages  is  nearly  related  to  the  person  from  whom 
they  are  sought,  the  presumption  is  in  general  that  wages  are  not 
to  be  paid,  and  that  the  services  are  rendered  from  affection  ex 
sense  of  duty,  or  in  return  for  food  and  clothing.  It  is  not  to  be 
overlooked  that  where  a  daughter  lessens  her  father's  expenses  by 
aiding  in  the  conduct  of  the  house  she  is  probably  benefiting  her- 
self by  increasing  the  sum  which  will  fall  to  be  distributed  at  his 
death,  and  on  which  the  law  gives  her  a  claim.  Apart  from  any  such 
pecuniary  considerations,  I  should  have  thought  that  the  pureuer 
would  have  recognised  that  there  was  a  moral,  if  not  a  legal,  duty 
on  a  daughter  or  a  son  to  aid  a  parent  in  his  toil  according  to  their 
station  in  life.  It  is  plain,  too,  from  the  statements  in  the  case, 
that  the  pursuer's  position  ^'as  not  that  of  either  a  servant  or  a 
housekeeper.  She  got  pocket-money ;  her  clothes  were  paid  for ; 
and  she  went  to  pay  visits  of  considerable  length.  Nor  does  she 
say  that  because  she  was  aiding  her  father  she  refrained  from 
remunerative  work  that  she  would  otherwise  have  engaged  in. 
The  case  of  a  grown-up  son  is  perhaps  stronger  in  a  claim  of  this 
kind  than  that  of  a  daughter,  for  a  burner's  son  would  presumably 
be  at  work  somewhere.  On  the  whole  case,  I  think  that  the 
Sheriff-Substitute's  decision  is  well  grounded,  and  that  the  pursuer 
acted  unwisely  in  not  accepting  the  £10  that  the  father  offered 
her  for  the  sake  of  peace.  J.  M.  L. 

For  pursuer— Mr.  D.  W.  LooiE,  Stirling. 

For  defender— Mesars.  Fleming  k  Buchanan,  Stirling. 


No.  47. 
Lahakcbbikb. 
Gardner  v  Shaw. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Daniel  R.  Gardner,  Pursuer;  Joseph  Shaw,  Defender. 

Jurisdiction, — Held  that  the  fact  of  a  merchant  in  England 
having  a  room  rented  in  Glasgow,  but  in  which  he  did 
not  actually  carry  on  business,  was  not  sufficient  to 
found  jurisdiction  against  him. 

The  defender  in  this  case,  which  was  one  of  damages 
for  alleged  infringement  of  patent,  was  resident  near 
Huddersfield  and  carried  on  his  business  there,  but  some 
months  before  he  had  rented  a  small  room  in  Jamaica 
Street,  Glasgow,  where  another  party  acted  as  his  agent. 
This  agency,  however,  had  been  dropped  for  some  time, 
although  the  room  still  remained  in  the  defender's  tenancy. 
In  these  circumstances  the  defender  pleaded  want  of  iuris- 

Digitized  by  CjOOQIC 


SHERIFF  COURT  REPORTS.  127 

diction,  and  the  Sheriff-Substitute  (Guthrie)  sustained  this  LAVABumM. 
plea  by  the  following  interlocutor : —  OMdnwr shaw. 

Glasgow,  2Uh  December,  1891.— Having  heard  parties'  pro-  ^^^^"*- 
curators,  finds  that  the  defender  is  an  Englishman  residing  and 
carrying  on  business  at  Huddersfield,  in  England,  and  that  Joseph 
Griffin  has  for  sometime  been  his  agent  for  selling  his  wares  in 
Glasgow;  finds  that  for  the  year  from  May,  1890,  to  May,  1891,  the 
defender  took  on  lease  an  office  at  75  Jamaica  Street,  which  was 
occupied  by  Griffin  and  by  an  office  boy  until  December,  1890, 
and  subsequently  by  Griffin  ;  finds  that  in  the  beginning  of  June, 
1891,  the  defender,  who  was  dissatisfied  with  the  returns  of  his 
agency  in  Glasgow,  resolved  to  give  up  the  office  in  Jamaica 
Street,  but  found  that  he  could  not  be  relieved  of  the  office  of 
which  he  had  become  tenant  by  tacit  relocation;  finds  that 
notwithstanding  he  ceased  to  carry  on  business  at  the  office 
(which  he  tried  to  sublet),  except  so  far  as  he  still  kept  there  some 
gas  governors,  removed  from  the  East-End  Exhibition,  and  that 
the  agency  was  carried  on  by  Griffin  from  his  own  house ;  finds 
that  it  is  not  averred  that  the  defender  has  infringed  the  pursuer's 
patent  rights  within  the  jurisdiction  of  this  Court  or  elsewhere 
otherwise  than  by  taking  out  letters  patent  for  a  similar  invention, 
and  issuing  advertisements  thereof:  Therefore  finds  that  this 
Court  has  not  jurisdiction,  or  at  all  events  is  not  a  convenient 
forum  for  the  trial  of  the  cause,  dismisses  the  petition  and 
decerns;  finds  the  pursuer  liable  in  expenses,  &c. 

W.  GUTHRIB. 

Ifote, — It  seems  very  doubtful  whether  the  defender  can  be 
held  to  have  a  place  of  business  in  Glasgow  and  to  carry  on 
business  there  in  such  a  way  as  to  give  this  Court  jurisdiction. 
Looking  to  the  absence  of  specific  averments  of  wrongful  acts 
committed  within  the  territory,  I  do  not  think  that,  even  if 
jurisdiction  were  more  clearly  founded,  the  Court  would  be  called 
on  to  exert  its  preventive  jurisdiction  against  a  foreigner.  It  is 
only  further  to  be  observed  that  the  case  does  not  fall  under  the 
46th  section  of  the  Act  of  1876,  which  does  not  apply  to  foreigners, 
and  that  there  does  not  seem  to  be  any  clear  authority  for  support- 
ing the  Sheriff^s  jurisdiction  over  a  foreigner  who  has  merely  an 
office  or  a  shop  managed  by  an  agent  in  his  territory.        W.  G. 

For  pursuer— Messrs.  Borland,  Kiko,  &  Shaw,  Glasgow. 

For  defender— Messrs.  W.  B.  Patebson  &  Co.,  Glasgow. 


Alexandeb  Dennistoun,  Pursuer;  A.  &  J.  Faill,  No.  48. 


Lasabkbhibi. 


DefeTidera. 

Landlord  and  Tenanlr—Royalty — Fixed  rent — Held  that  the    ^"JS^**"" 
regular  payment  of  a  quarterly  sum  under  a  provision         — 
for  royalty,  leaving  the  balance  to  be  ascertained  at  the 
end  of  the  year,  does  not  make  quarry  lessees   liable 
in  a  fixed  rent  for  that  amount.     Held  that  when^rthe  ^^i^ 
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Ii4KAU8BiBi.  lease  of  a  quarry  is  terminable  ou  the  exhaustion  of  the 

:  DenniBtoun  v  stone,  no  suni  is  due  by  the  lessees  for  rent  or  royalty 

—  after    the    stone    has    been   exhausted,   fair  notice    of 

approaching  exhaustion  having  been  previously  given. 

This  was  an  action  by  Mr.  Alexander  Dennistoun  of 
Golfhill,  Glasgow,  against  Messrs.  A.  &  J.  Faill,  contractors, 
for  two  sums  of  £75  each,  said  to  be  due  by  the  defenders 
to  the  pursuer  under  a  lease  as  rent  of  a  quarry,  and  due  at 
Whitsunday  and  Lammas,  1891.  The  pursuer  averred  that 
the  conditions  of  the  lease,  as  quoted  in  the  following  inter- 
locutor, constituted  a  fixed  rent  for  the  quarry,  and  that  the 
defenders  were  liable  for  the  two  quarters  that  they  had 
occupied  it,  although  the  rock  was  admittedly  exhausted. 
The  defenders  denied  being  due  a  fixed  rent,  and  pleaded 
that  they  were  only  liable  to  the  extent  of  not  less  than  a 
royalty  of  £300  a  year,  and  having  intimated  on  9th 
June,  1891,  that  the  rock  was  exhausted,  they  were  only 
liable  for  the  royalty  up  to  that  date  on  rock  taken  down 
but  not  removed,  and  indeed  that  the  royalty  had  been 
overpaid.  The  Sheriff-Substitute  (Erskine  Murray)  held, 
by  the  following  interlocutor,  that  no  fixed  rent  was  due 
under  the  contract: — 
NoT.^1891  Glasgow,  llth November,  1891.— The  SherijOP-Substitute  having 

****MuiSat/**  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that 
pursuer,  Mr.  Dennistoun  of  Golfhill,  let  to  the  defenders,  Messrs. 
Faill,  a  quarry  at  Carricksknowe  on  a  lease  for  five  years,  under 
the  condition,  "The  quarrying  to  be  so  forwarded  as  to  ensure 
"  that  a  lordship  of  at  least  £300  be  paid  to  the  proprietor  for 
"  each  year  of  the  lease,"  but  without  any  stipulation  for  a  fixed 
rent ;  finds  (2)  that  at  the  end  of  five  years  the  lease  was  renewed 
by  tacit  relocation ;  finds  (3)  that  defenders  were  in  the  habit  of 
paying  pursuer  £75  a  quarter,  and  making  up  and  paying  the 
balance  of  royalty  due  at  the  end  of  each  year ;  finds  (4)  that  in 
June,  1881,  defenders  wrote  pursuer,  in  a  letter  making  some 
further  proposals,  which  were  accepted,  "We  further  engage  to 
"  prosecute  the  work  with  all  expedition,  and  to  continue  to  do  so 
"  until  all  the  rock  has  been  removed,  and  the  site  of  the  quarry 
"  brought  to  such  levels  as  may  be  found  necessary  and  suitable 
"  for  buildings,"  <fec.;  finds  (5)  that  in  April,  1886,  defenders  inti- 
mated that  they  would  give  up  the  lease  at  Martinmas,  but 
pursuer  refused  to  allow  them  to  do  so;  finds  (6)  that  before 
Martinmas,  1886,  defenders  made  a  proposal  for  a  new  two-years' 
lease,  which  pursuer  did  not  accept,  considering  that  the  then 
present  lease  continued  to  exist;  finds  (7)  that  the  defenders 
continued  to  occupy  and  pay  as  before;  finds  (8)  that  on  7th 
November,  1890,  defendeis  intimated  to  pursuer  that  there  was 
not  enough  rock  left  to  occupy  them  quarrying  for  another  year, 
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and  that  it  might  virtually  be  described  as  exhausted,  and  on  LAVAiunHiu. 
17th  November  gave  details  as  to.  the  output;  finds  (9)  that    '^•"^Jjjff^ ■ 
pursuer  demanding  at  each  term  payment  of  "the  fixed  rent,"    uoyrn^MM. 
defenders  made  the   usual  payments  at  Martinmas,  1890,  and  ghertff~iuKiiiB 
Candlemas,    1891;   finds   (10)   that    pursuer,    again    demanding      >«"»^^ 
"the    quarter's    fixed    rent"    for  Whitsunday,    1891,   defenders 
wrote  on  9th  June  stating  that  the  rock  was  now  completely 
exhausted;  that  the  royalty  on  the  rock  carried  out  was  over- 
paid to  the  extent   of    £40   by  the   payments   already   made; 
that  a  certain  quantity  of  rock  was  taken  down  but  not  removed, 
on  which   royalty  would  be  due  to  the  extent   of  about  £30 
when  removed ;  but  that,  as  this  also  would  be  covered  by  the 
over-payments,  no   further  payment  was  due  under  the   lease, 
and   annexed  a  statement  giving  details;   finds   (11)   that  pur- 
suer has  raised  tlie  present  action  for  two  sums  of  £75  each, 
said  to  have  been  due  by  defenders  under  the  lease  at  Whit- 
sunday and  Lammas,  1891 ;  finds  (12)  that  parties,  after  putting 
into  process  the  documents  and  correspondence,  desire  findings 
to  be  issued  on   the  law  and   the   facts  as  so  far  ascertained, 
reserving  the  question  as  to  any  further  proof:   Finds  on   the 
whole  case,   so  far  as  before  the  Court,  (1)  that  the  provision 
of   the  lease  as  to  the  consideration  is  no  way  a  provision  for 
a  fixed  rent,  but  simply  an  obligation  on  defenders  to  work  the 
quarry  so  as  to  give  a  royalty  of  not  less  than  £300  a  year,  and 
that  the  period  of  the  lease,  originally  five  years,  continued  by 
tacit   relocation,  was  extended  under  the   letter  of   30th  June, 
1891,  until  all   the  rock  should  be   removed   and   the   site   of 
the   quarry  brought   to   levels  proper   for   buildings;    (2)  that 
this  provision  as  to  the  consideration  could  only  operate  while 
stone    still    remained    to    be   quarried,   but    not    after    it    was 
exhausted;  (3)  that  all,  therefore,  that  pursuer  could  claim  was 
royalty   for  the    stone    actually   quarried,  though  defenders,  if 
they   slackened   their  operations,   were  bound   to  make  up   to 
pursuer  the  diflerence  between  the  decreased  amount  of  royalty 
and  £300 ;  (4)  that,  however,  in  the  present  case,  the  defenders 
gave  pursuer  fair  warning  in  November  last  that  the  stone  was 
being  exhausted ;  (5)  that  the  payments  of  the  sums  at  Martin- 
mas and  Candlemas  cannot  be  held  in  the  circumstances  to  be  an 
admission  of  pursuer's  claim ;  (6)  that  even  if  repayment  of  the 
overpaid  sum  were  sought  (which  it  is  not)  it  might  fairly  be 
held  that  these  payments  were  made  on  the  usual  footing  which 
had  been  adopted  between  the  parties  of  a  quarterly  payment  to 
the  amount  of  £75,  leaving  the  real  balance  due  to  be  thereafter 
ascertained;  (7)  that  on  the  above  footing,  and   assuming  the 
correctness  of  the  details  stated  by  defenders  as  to  the  exhaustion 
of  the  quarry,  defenders  would  fall  to  be  assoilzied  with  expenses, 
reserving  to  pursuer  any  claim  he  may  have  against  defenders  if 
9 


Digitized  by 


Google         — 


130 


SHERIFF  COURT  REPORTS. 


LAitAMMuinM.  they  fail  to  bring  up  the  site  of  the  quarry  to  proper  levels  in 

Reserving  to  pronounce  further. 

A.  Erbkinb  Murray. 
For  pursuer— Mr.  Bannattnk  (Messrs.  Bannattns,  Kirkwood, 

France,  k  Co.),  Glasgow. 
For  defenders— Mr.  Miller  (Messrs.  Botd  k  Miller),  Glasgow. 


^*°F55ln  °"  *    tcrn^s  of  their  obligations. 

Noy.liTlWL 
SherlffElAKlvi 

MUBKAT. 


No.  49. 

Atmhim. 

Duncan  V 
Donnlngton. 


Nov.  S6, 1801. 
Sheriff  Hall. 


SHERIFF  COURT  OF  AYRSHIRE. 
William  Duncan,  Pursuer;  Lord  Donnington, 

Defender. 
Process — Incompetent  action — Sisting — Transmission  to  Court 
of  Session. — Held  that  an  action  which,  from  want  of 
jurisdiction,  is  incompetent  in  the  Sheriff  Court  must 
be  dismissed,  and  cannot  be  sisted  to  enable  an  action  to 
be  raised  in  the  Court  of  Session,  or  transmitted  to  that 
Court  under  the  Sheriff  Courts  Act  of  1877. 
This  action  w&s  one  raised  in  the  Sheriff  Court  at  Kil- 
marnock to  assert  an  alleged  right  of  way,  but  objection 
having  been  taken  to  its  competency,  the  Sheriff-Substitute 
(Hall)  held  that  it  must  be  dismissed,  and  not,  as  craved 
by  pursuer,  sisted  to  enable  an  action  to  be  raised  in  the 
Court  of  Session,  or  transmitted  to  that  Court  under  the 
provisions  of  the  Sheriff  Courts  Act,  1877.     The  follow- 
ing was  the  Sheriff-Substitute's  interlocutor,  which  was 
acquiesced  in: — 

Kilmarnock,  25th  JBfovember,  1891.— The  Sheriff-Substitute 
having  heard  the  agent  of  the  pursuer  and  counsel  for  the 
defender,  finds  that  the  action  is  incompetent  in  the  Sheriff  Coiu-t; 
to  this  effect  sustains  the  defender's  first  plea  in  law,  and  in 
respect  thereof  dismisses  the  action :  Finds  the  pursuer  liable  in 
expenses,  (Src.,  and  decerns.  David  Hall. 

I^ote. — In  this  case  the  pursuer  practically  admitted  the 
incompetency  of  the  action  in  the  Sheriff  Court;  but  assuming 
it  to  be  incompetent,  he  moved  that  procedure  in  it  should  be 
sisted  to  enable  him  to  raise  an  action  of  declarator  in  the  Court 
of  Session,  or  alternatively  that  it  should  be  transmitted  to  the 
Court  of  Session  under  section  10  of  the  Sheriff  Courts  Act  of 
1877.  In  support  of  the  motion  to  sist,  reference  was  made  to  the 
case  of  Botvie  v  Marquis  of  Ailsa,  18th  March,  1877,  14  R.  649, 
which,  however,  does  not  appear  to  be  a  case  in  point.  There 
the  defender  had  not  pleaded  in  the  Sheriff  Court  that  the  Sheriff 
had  no  jurisdiction  to  entertain  the  action,  that  plea  having  been 
stated  for  the  first  time  when  the  case  came  by  appeal  before  the 
Court  of  Session,  which,  to  avoid  the  necessity  of  disposing  of  it, 
allowed  the  case  to  stand  over  until  the  question  at  issue  between 
the  parties  had  been  raised  and  decided  in  an  action  of  declarator, 
and  ultimately  pronounced  an  interlocutor  dealing  with  the  appeal 
on  the  footing  that  the  Sheriff  Court  action  had  not  been  incom- 
petent.    In  the  present  case,  where  the  incompetencv^f  the  action 
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is  admitted,  there  would  be  no  sense  or  reason  in  sistiug  it  even  if     atmhiu. 
such  a  step  of  procedure  were  itself  competent,  since  the  matter  in    D^JfnSSon. 
dispute  can  never  by  possibility  come  back  to  this  Court,  and  the    not.IsTimi. 
only  effect  would  be  to  hang  up  in  the  meantime  the  question  of    sherSrHALL. 
expenses.     No  ground  was  stated  in  support  of  the  alternative 
motion  to  transmit  the  process.     By  section  10  the  Sheriff  may, 
if  he  shall  see  fit,  order  the  clerk  to  transmit  the  process  to  the 
keeper  of  the  ijoUs  of  the  First  Division  of  the  Court  of  Session. 
I  am  not  aware  whether  that  course  has  been  often  followed,  or,  if 
so,  in  what  kind  of  case  it  is  held  to  be  appropriate.      But  it  is 
certainly  a  course  implying  some  degree   of   indulgence  to  the 
pursuer,  and  seems  to  have  no  special  propriety  in  a  case  where  he 
had  so  little  excuse  for  raising  his  action  in  the  Sheriff  Court  that 
its  competency  in  the  Sheriff  Court  was  not  even  maintained  in 
argument.     I  have  therefore  dismissed  the  action  with  expenses. 

D.  H. 

For  pursuer — Mr.  J.  D.  Mackintosh,  Kilmarnock. 

For  defender — Mr.  Maconochie,   advocate,  Edinburgh ;  Messrs. 
J.  k  J.  Hendrie  k  Cunningham,  Galston, 


SHERIFiF  COURT  OF   RENFREW  &   BUTE. 

Mrs.  Mary  M* Arthur  or  MacRaild,  Pur8V£r;  Dr.  J.  P. 

Tannock,  Defender. 

Contract — I^onrperformance  of  personcd  services  excused  Iry 
illness. — Held  that  an  agreement  by  a  medical  man  to 
take  up  the  practice  of  a  deceased  medical  man  and  to 
carry  it  on  for  five  years,  paying  the  widow  a  share  of 
the  income,  was  subject  to  the  implied  condition  that 
health  should  permit  of  his  doing  so. 

Expenses. — Circumstances  in  which  a  pursuer,  though  unsuc- 
cessful, was  not  found  liable  in  expenses  by  the  Sheriff- 
Substitute,  and  was  found  entitled  to  modified  expenses 
by  the  Sheriff. 

In  this  action  the  pursuer,  founding  on  the  agreement 
after-mentioned,  sued  the  defender  for  count  and  reckoning 
for  the  year  commencing  18th  June,  1890,  and  ending  18th 
June,  1891,  and  payment  of  £40  as  the  amount  due  to  her 
on  such  count  and  reckoning,  or  alternatively  for  £40  as 
damages  for  breach  of  the  agreement.  The  circumstances 
sufficiently  appeaj*  from  the  f oUovring  interlocutors : — 

Greenock,  2\st  October^  1891. — The  Sheriff-Substitute  having 
heard  parties'  procurators  and  considered  the  proof,  productions, 
and  whole  process,  finds  in  fact  (1)  that,  by  agreement  dated 
18th  June,  1889,  between  the  pursuer  and  the  defender,  the 
defender  agreed  at  once  to  take  up  and  continue  energetically  the 
practice  of  physician  and  surgeon  lately  carried  on  in  Greenock  by 
the  deceased  Dr..  MacRaild,  the  pursuer's  husband,  to  keep  correct 
books  and  accounts  showing  the  extent  and  amount  of  his  practice 
and  the  gross  income  therefrom,  and  to  pay  the  pursuer  therefrom 
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SberiffBiGO. 


regularly,  quarterly,  beginning  on  18th  September,  1889,  twenty- 
five  per  cent,  of  such  income,  up  to  the  maximum  of  £200  of 
income,  for  the  period  of  five  years,  the  pursuer  on  the  other  hand 
undertaking  to  givQ  the  defender  every  assistance  and  recom- 
mendation in  her  power,  to  make  up  a  list  of  her  deceased 
husband's  patients,  and  to  join  in  the  issuing  of  any  circular 
which  might  be  prepared  for  said  patients  requesting  them  to 
employ  the  defender  in  place  of  the  pursuer's  deceased  husband ; 
(2)  that  the  defender  thereafter  took  up  and  continued  the  said 
practice  in  Greenock;  (3)  that  in  March,  1890,  the  defender 
became,  and  has  since  remained,  incapacitated  by  illness  from  con- 
tinuing the  said  practice  in  Greenock,  and  has  accordingly 
discontinued  the  same ;  and  (4)  that  the  defender  has  thus 
derived  no  income  from  the  said  practice  for  the  several  quarters 
of  the  year  mentioned  in  the  prayer  of  the  petition :  Finds  in  law 
that  the  defender's  incapacity  through  illness  is  a  sufficient  reason 
for  the  non-performance  of  the  agreement;  therefore  assoilzies 
the  defender  from  the  prayer  of  the  petition :  Finds  no  expenses 
due,  and  decerns.  J.  Henderson  Beoo. 

Note, — This  case  raises  the  interesting,  and  I  think  novel, 
question  whether  the  obligation  of  a  medical  man  to  carry  on 
practice  in  a  particular  place  is  subject  to  the  implied  condition 
that  life  and  health  shall  permit  of  his  doing  so.  There  is  no 
doubt  as  to  the  ordinary  rule  of  law  that  where  a  person  has 
contracted  in  absolute  t^rms  to  do  something  in  itself  possible  and 
lawful,  he  will  not  be  excused  from  performance  or  payment  of 
damages  by  the  fact  that  performance  has  unexpectedly  become 
difficult  or  even  impossible ;  and  the  pursuer's  procurator  referred 
to  the  following  cases  illustrating  this  rule,  viz.,  River  Wear 
Commissionera  v  Adamson^  23rd  May,  1876,  1  Q.B.D.  548;  NichoU 
V  Marsland,  1st  December,  1876,  2  Exch.  Div.  1  ;  Arthur  v 
Wynne,  8th  May,  1880,  14  Ch.  Div.  603.  See  also  Moore  v 
Paterson,  16th  December,  1881,  9  R.  337,  and  Bvdgett  v  Bonning- 
ton,  31st  October,  1890,  Q.B.  35.  But  there  are  few,  if  any, 
obligations  not  subject  to  some  implied  condition ;  indeed,  there  is 
some  authority  for  the  proposition  that  even  an  absolute  bargain 
for  a  pound  of  flesh,  to  be  cut  ofl*  and  taken  from  a  Christian's 
body,  is  subject  to  the  implied  condition  that  the  pound  shall 
include  no  jot  of  blood.  Now,  "  in  contracts  in  which  the 
"  performance  depends  on  the  continued  existence  of  a  given 
"  person  or  thing,  a  condition  is  implied  that  impossibility  arising 
"  from  the  perishing  of  the  person  or  thing  shall  excuse  the 
**  performance  " — per  Lord  Blackburn  in  Taylor  v  Caldwell,  6th 
May,  1883,  32  L.J.,  Q.B.  164,  followed  in  the  subsequent  cases  of 
Howell  V  Copland,  18th  January,  1876,  1  Ch.  Div.  258,  and 
Appleby  v  Meyers,  2  C.P.  651.  See  also  Bell's  Comm.,  vol.  i., 
743,  foot-note,  Lord  McLaren's  edition.  Applying  the  principle 
laid  down  by  Lord  Blackburn  in  the  words  above  quoted,  the 
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English  CourU  have  held  that  illness  preveuting  an  apprentice   ^»g^^  ^^^ 
from  serving  his  master  is  a  good  excuse,  as  the  parties  must  be     j,^^m  v 
supposed  to  have  contemplated  the  apprentice's  ability  to  give  his      T«nnock. 
services  as  one  of  the  conditions  of  the  contract — Boast  v  Firth,    ^t-f!^*»i- 
9th  November,  1868,  4  C.P.  1  ;  that  an  obligation  to  play  on  the    sheritrBioG. 
piano  at  a  concert  is  conditional  on  the  performer's  being  well 
enough  to  do  so — Rohinsfm  v  Davison,  6  Exch.  296  ;  and  that  a 
contract   to  sing  at  a  series  of  concerts  was   rescinded   by  the 
singer's  incapacity,  through  illness,   to  appear  and  sing  at  the 
opening  performances — Poussard  v  Spiers  ds  Pond,  25th  April, 
1876,  1  Q.B.D.  410.     Similarly  the  Court  of  Session  held,  in  a 
recent  case,  that  the  prolonged  inability  of  a  servant  to  render  the 
stipulated  services  entitled  his  master  to  treat  the  contract  as  at 
an  &Didi—Mans(m  v  Downie,  13th  June,  1885,  12  R.  1103. 

Now,  I  am  of  opinion  that  the  present  case  falls  within  the 
principle  of  the  above-mentioned  cases,  an  implied  condition  of  the 
agreement  being  that  the  defender  should  remain  capable  of  giving 
his  services  to  the  late  Dr.  MacRaild's  patients  and  other  patients 
in  Greenock.     Suppose  that  the  defender  had  contracted  directly 
with  the  patients  themselves  that  he  w^ould  give  them  his  services, 
could  they  have  reasonably  maintained   that  the  contract   was 
absolute  ?    Yet  the  services  to  be  rendered  by  the  defender  under 
the  actual  agreement  are  just  the  same  personal  services  as  in  the 
case    supposed.       The    pursuer's    procurator    argued    that    the 
defender  could  have  done  his  work  by  deputy,  but  I  think  this  is 
a  misapprehension.      What  the  defender  purchased   from   Mrs. 
MacRaild  was  the  latter's  recommendation  of  him  personally  to 
her  deceased    husband's    patients — see    Bain    v    Munro,    10th 
January,   1878,  5  K  410;  and  1  cannot  hold  that  it  was  con- 
templated by  the  parties  in  their  agreement  that  the  defender 
should  be  entitled  to  pass  on  the  patients  to  some  other  medical 
man,  and  remain  idle  himself.     The  purely  personal  nature  of  the 
services  contemplated  by  the  agreement  may  be  illustrated  by  the 
supposition  that  the  defender  had  died.     In  that  case  it  could 
hardly  be  maintained  that  the  pursuer  was  entitled  to  sue  the 
defender's  representatives   for  damages  for  breach   of  contract. 
But,  as  far  as  regards  the  capacity  to  carry  on  a  medical  practice, 
there  are  many  diseases  equivalent   to  death,   such   as  general 
paralysis  or  insanity.     I  therefore  fail  to  see  how  any  distinction 
can  be  made  between  incapacity  through  death  and  incapacity 
through  illness. 

The  question  thus,  in  my  opinion,  comes  to  be  whether  in  point 
of  fact  the  defender  has  been  incapacitated  by  illness  from  carrying 
on  the  medical  practice  which  he  took  up  in  Greenock?  The 
evidence  on  this  question  is,  I  think,  conclusively  in  the  affirma- 
tive. The  defender  abandoned  his  practice  in  Greenock  simply 
and  solely  because  the  medical  men  whom  he  consulted  told  him 
that  bo  must  do  so.     I  cannot  hold  that  he  was  bouud  to  disregard       r 
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their  advice,  and  to  struggle  on  with  his  work  in  Greenock  till  he 
should  be  laid  on  his  deathbed.  The  pursuer's  procurator  argued 
Tannock.  that,  in  any  case,  the  defender  was  bound  to  have  intimated  to 
Oct.  21. 1881.  ^j^g  pursuer  that  he  held  the  agreement  to  be  terminated  by  his 
incapacity  to  implement  his  part  of  it,  and  that  his  failure  to  do 
so  before  the  present  action  was  raised  entitles  the  pursuer  to 
decree.  The  same  argument  was,  however,  negatived  by  the 
Court  in  the  case  of  Boast  v  Firth  above-mentioned,  and  it  does 
not  commend  itself  to  my  mind.  It  seems  to  me  that  each  day's 
incapacity  excused  each  day's  non-performance.  I  do  think, 
however,  that  the  defender  showed  too  little  consideration  for  the 
pursuer  in  not  intimating  to  her  long  ago  that  he  was  abandoning 
practice  in  Greenock.  No  doubt,  in  his  letter  to  her  of  26th 
March,  1890,  he  did  state  that  he  had  been  ordered  to  give  up 
work  entirely  and  go  to  the  south  of  England  in  search  of  health, 
and  that  he  supposed  this  affected  the  agreement.  But,  from  his 
subsequent  letter  of  26th  June,  1890,  the  pursuer  might  quite 
well  think  that  he  had  returned  to  work  in  Greenock  again. 
Further,  the  defender  has  shown  too  little  consideration  for  the 
pursuer  in  failiijg  to  pay  her  anything  to  account  of  the  simis 
decerned  for  by  me  in  the  foimer  action  between  the  same  parties 
with  reference  to  the  profits  of  the  defender's  practice  down  to 
18th  June,  1890.  On  these  grounds  I  think  I  am  justified  in 
exercising  my  discretion  as  to  awarding  expenses  of  process  by 
declining  to  give  the  defender,  though  successful,  the  expenses 
incurred  by  him  down  to  this  date.  I  notice  that  the  present 
learned  Sheriff  of  the  county  exercised  a  similar  discretion  in  the 
recent  case  of  Ward  v  Eastwood  Beetling  Co,y  19th  December, 
1890,  7  Sh.C.  Rep.  37. 

I  think  it  right  to  add,  as  the  corollary  of  my  judgment,  that 
the  pursuer  is  now  liberated  from  the  agreement,  as  well  as  the 
defender,  and  that  she  is  thus  entitled  to  recommend  her  deceased 
husband's  patients  to  any  medical  man  she  may  select. 

J.  H.  R 


NoT.K^iaoi.  Grebnook,  2bth  November,  1891. — The  Sheriff  having  advised 

Sheriff  chbybi.  the  process,  recalls  in  hoc  statu  the  interlocutor  of  the  Sheriff- 
Substitute  dated  21st  October  last ;  finds,  under  reference  to  the 
accompanying  note,  that  the  case  cannot  be  satisfactorily  disposed 
of  without  the  evidence  of  the  defender  himself ;  therefore  opens 
up  the  proof ;  appoints  the  defender  to  attend  for  examination  on 
such  day  as  may  be  fixed  by  the  Sheriff-Substitute,  being  not  more 
than  a  mouth  from  this  date,  under  certification  that  if  he  fails 
without  suiiicient  excuse  so  to  attend,  he  will  be  held  as  admitting 
that  the  income  from  his  practice  in  Greenock  during  the  year 
following  Nth  June,  1890,  was  not  less  than  £10 ;  remits  to  the 
Sheriff-Substitute  to  take  the  defender's  evidence,  and  on  such 
evidence  being  taken,  or  on  the  expiry  of  a  month  from  tbis-date, 
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appoints  the  process  to  be  re-transmitted  to  the  Sheriff;  reserves  ^■ggj^"^ 
meantime  all  questions  of  expenses.  John  Cheyne.         HacRi^idv 

Note. — Looking  to  the  way  in  which  the  prayer  of  the  petition  *?L 
is  drawn,  I  have  doubts  as  to  the  competency  of  deciding  in  this  '—^ 
action  whether  the  defender's  non-performance  of  his  agreement 
renders  him  open  to  a  claim  of  damages  or  is  excused  by  the  fact 
of  his  illness ;  but  assmning  it  to  be  competent  and  to  become 
necessary  to  determine  that,  I  may  say  that,  having  considered 
the  point,  I  should  be  prepared  to  adopt  the  Sheriff-Substitute's 
view,  and  to  hold  that  the  case  falls  within  the  well-established 
principle  that  contracts  for  personal  services,  for  matters  dependent 
on  personal  skill  or  capacity — e.^.,  to  write  a  book  or  paint  a 
picture — are  to  be  regarded  as  having  been  made  under  the 
implied  condition  of  continued  ability,  mental  and  corporeal,  to 
render  the  services  contracted  for. 

Undoubtedly,  however,  the  first  question  to  be  determined  in 
the  case  is  the  question  of  the  accounting.     Now,  upon  that  it 
was  represented   to  me   that   the   Sheriff-Substitute's  third  and 
fourth  findings  were  at  all  events  premature,  and  though  I  feel 
that  there  is  a  strong  probability  that  they  will  turn  out  to  be 
well  founded,  I  feel  at  the  same  time  that  there  is  some  force 
in   the   objection.      The   defender   did   not  leave   Greenock   for 
at  least  a  week   after  the    commencement    of   the   period    for 
which  the  accounting  is  sought,  and  without  his  own  evidence 
it  cannot  be  affirmed  with  absolute  confidence  that  he  received 
no  fees  during  that  week.      It  may  also  be  that  Dr.   Black — 
in  accordance  with  a  custom  which  it  is  believed  is  not  uncommon 
among  medical  men — may  have  handed  to  the  defender  the  fees 
received  from  the  few  patients  of   the  defender's  who  he  tells 
us  called  for  him  in  the  defender's  absence,  or  may  have  left 
the  defender  to  collect  the  fees  due  by  such  patients.      To  both 
these  points  the  defender  can  speak,  and,  as  it  may  be  important 
for  the  pursuer,  if  only  in  connection  with  the  question  of  expenses, 
to  make  out  that  there  was  ton^  income  from  the  business  during 
the  year  we  are  dealing  with,  I  think  she  is  entitled  to  ask  that 
the  case  should  not  be  disposed  of  without  his  being  put  into  the 
witness  box.     Nor,  looking  to  the  way  in  which  the  defender  has 
treated  the  pursuer  and  to  the  whole  circumstances  of  the  case, 
can  I  consider  that  I  am  inflicting  any  hardship  upon  the  defender 
in  requiring  him  to  appear  for  examination  under  the  penalty  in 
event  of  failure  stated  in  the  foregoing  interlocutor.      I   need 
hardly  say  that,  if  the  defender  does  not  return  from  his  present 
voyage  within  the  month  which  I  have  allowed  him,  I  will  be 
ready,  on  being  applied  to,  to  grant  an  extension  of  time  for  his 
attendance  as  a  witness. 

May  I,  however,  express  the  hope  that  the  parties  will  obviate 
the  necessity  for  further  procedure  by  settling  the  case,  and  may 
I  be  permitted  to  say  that,  so  far  as  1  can  judge,  a  lerv^fakip 
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MMfiliudv     consent  to  pay  £10  or  £12  towards  the  pursuer's  expenses,  the 
'^*^*^-      pursuer  abandoning  her  present  claim  quoad  ultra  ?  J.  C. 

oT._^i    .  rpj^^  evidence  of  the  defender  was  taken  by  the  SheriflF- 

Substitute  under  the  remit  made  to  him  by  the  Sheriff.  It 
was  to  the  effect  set  forth  in  the  third  and  fourth  findings 
in  fact  by  the  Sheriff-Substitute  in  his  interlocutor  of  21st 
October,  1891.  Thereafter  the  Sheriff  (Che  yne)  pronounced 
the  following  interlocutor : — 
Dec_i2j^i8w.  Greenock,  I2th  December,  1891.— The  Sheriff  having  resumed 

Sheriff  cmtki.  consideration  of  the  process,  with  the  evidence  of  the  defender 
taken  under  the  appointment  contained  in  the  interlocutor  of 
25th  November  last,  finds  in  fact  that  by  agreement  dated 
18th  June,  1889,  between  the  pursuer  and  the  defender, 
the  defender  agreed  at  once  to  take  up  and  continue  ener- 
getically for  a  period  of  five  years  the  practice  of  physician  and 
surgeon  previously  carried  on  in  Greenock  by  Dr.  MacRaild, 
the  pursuer's  deceased  husband,  to  keep  correct  books  and 
accounts  showing  the  extent  and  amount  of  his  practice  and  the 
gross  income  therefrom,  and  to  pay  the  pursuer  at  the  end  of  each 
quarter  during  the  currency  of  the  agreement  twenty-five  per 
cent,  of  such  gross  income  up  to  the  maximum  of  £200  of 
income  ;  that  the  defender  took  up  Dr.  MacRaild's  practice  under 
the  said  agreement  and  carried  it  on  till  sometime  in  March, 
1890 ;  and  that  during  the  period  for  which  an  accounting  is  hero 
sought,  viz.,  the  year  commencing  18th  June,  1890,  the  defender 
was  incapacitated  by  illness  from  carrying  on  his  practice  in 
Greenock  and  derived  no  income  from  such  practice  :  Finds  in  law 
on  these  facts  that  there  is  no  room  for  a  pecuniary  decree  under 
the  conclusion  for  accounting,  and  that,  the  defender's  incapacity 
through  illness  being  a  sufficient  excuse  for  his  non-performance  of 
the  agreement  during  the  period  with  which  the  action  deals, 
there  is  no  room  for  a  decree  under  the  conclusion  for  damages, 
assuming  it  to  be  competent  to  go  into  that  question  here  ;  there- 
fore assoilzies  the  defender,  but  in  the  circumstances  finds  him 
liable  in  seven  guineas  of  modified  expenses,  ordains  him  to  make 
payment  of  that  sum  to  the  pursuer,  and  decerns. 

John  Cheynb. 
NoU, — The  defender's  evidence  concludes  the  case  so  far  as 
the  accounting  is  concerned ;  and  as  to  the  conclusion  of  damages, 
assuming  (what  the  pursuer  cannot  dispute)  that  it  is  competent 
to  deal  with  it  here,  the  Sheriff- Substitute  has  gone  into  the 
question  so  fully  that  1  may  content  myself  with  saying  that  I 
adopt  his  note,  subject  only  to  the  qualification  that,  contrary  to 
what  I  gather  to  be  his  view,  I  regard  the  agreement  as  still 
subsisting,  and,  if  at  any  time  prior  to  June,  1894,  the  defender's 
■"  health  should  fortunately  be  re-established,  would  hold  him  bound 
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As  regards  expennes,  I  observe  that  in  the  defender's  letter  of  Bsmiw  a«» 
26th  June,  1890,  there  is  not  a  word  said  about  the  state  of  his  n^^,^, 
health  or  about  any  intention  of  quitting  Greenock,  and  so  far  as 
appears,  the  pursuer  did  not,  during  the  year  to  which  this  action 
applies,  receiye  any  communication  whatever  from  the  defender  on 
the  subject  of  the  agreement  between  them.  In  these  circum- 
stances it  seems  to  me  that  the  pursuer  was  entitled  to  assume 
that  the  practice  was  being  carried  on  by  the  defender,  or  by  a 
locum  tenens,  and  that  she  was  justified  in  asking  for  an 
accounting;  and  if  that  be  a  sound  view,  then  I  think  that, 
though  she  has  made  nothing  by  her  action,  I  am  warranted  in 
giving  her,  as  I  have  done,  a  portion  of  her  expenses.  J.  C. 

For  porsuer — Mr.  Robert  Blaib,  Greenock. 

For  defender-^Mr.  Wm.  Hutchisok,  Glasgow. 
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Catherine  Maclennan,  Pursuer;  Lady  Margaret         ^"SSJ^ 

Cameron  and  Another,  Defenders.  Maci^^v 

''  CanMron. 

FrocesB — Averments, — In  an  action  of  damages  by  a  servant  — 
for  wrongous  dismissal,  the  Sheriff-Substitute  having 
allowed^  parties  a  proof  and  eventually  sustained  the 
defenders'  pleas  of  fault  on  the  part  of  the  servant,  the 
Sheriff,  on  appeal,  ex  proprio  motu  opened  up  the  record 
and  remitted  to  the  Sheriff-Substitute  to  allow  the 
defenders  to  make  their  averments  more  specific  as  to 
the  points  that  he  had  held  proved. 

Proof— Refusal  of  a  party  to  proceed. — A  pursuer  who  sued 
for  damages  for  wrongous  dismissal  having  cited  the 
defenders  as  witnesses,  and  they  having  been  unable 
from  illness  to  atteud,  she  moved  that  the  diet  of  proof 
be  adjourned,  and  the  defenders  found  liable  in  expenses. 
The  Sheriff-Substitute  directed  the  pursuer  to  proceed 
with  her  other  witnesses  on  the  footing  that  if  in  conse- 
quence of  the  subsequent  examination  of  the  defenders 
any  of  the  pursuer's  witnesses  required  to  be  recalled  the 
defenders  would  bear  the  expense  of  such  recall.  The 
pursuer  refused  to  proceed,  and,  the  defenders'  proof 
having  been  gone  on  with,  she  cross-examined  some  of 
their  witnesses,  but  did  not  appear  at  an  adjouropd  diet 
of  proof  or  at  the  debate.  The  Sheriff-Substitute  having 
held  the  defenders'  averments  proved,  the  Sheriff  recalled 
the  whole  procedure  as  inept  and  found  the  defenders 
liable  in  expenses  from  the  date  of  closing  the  record. 

The  circumstances  of  the  case  appear  from  the  following 
interlocutors: — 

FoRT-WiUJAM,  bth  December,    1891. — The   Sheriff-Substitute     i>~._M»i. 
having  considered  the  record,  proof,  and  productions,  and  having,  8horiirMi»«iw. 
in  the  absence  of  the  piuvuer  and  her  procurator  at  the  diet  and 
debate,  heard  the  defenders'  procurator,   finds  in  fact  (1)  that 
the  pursuer  was    engaged    by   the    defenders    to   act  as  cook- 
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i"2S2"'  ^housekeeper  at  Achnacarrj,  and  that  she  entered  on  her  duties 
MMdmsirv  ^^^^  on  the  10th  of  March  last ;  (2)  that  from  and  after  the  27th 
^^'■!III!I!~-  of  April  last,  during  the  absence  of  the  defenders  from  Achnacarry, 
Dec.^1801.^  pursuer  was  left  in  chaise  of  the  house  and  house  servants  th»e ; 
.(3)  that  while  the  pursuer  was  thus  in  charge  she  introduced 
several  cadss  of  beer  into  Achnacarry  without  the  authority  of  the 
defenders  or  of  their  representative  there;  (4)  that  she  retailed  the 
said  beer  to  workpeople  engaged  at  Achnacarry  and  the  neighboui^ 
hood  thereof,  and  to  the  servants  there,  both  inside  and  outside, 
without  authority  from  the  defenders  or  their  said  representative ; 
(5)  that  the  introduction  and  retailing  of  said  beer  was  not  part  of 
pursuer's  duties  under  her  engagement,  and  were  acts  of  disorder 
and  misconduct  on  her  part  in  performance  of  her  duties  under 
that  engagement ;  (6)  that,  in  particular,  one  barrel  of  beer 
was  ordered  on  the  6th  and  introduced  into  Achnacarry  on  the 
8th  June  last  by  the  pursuer  after  she  had  been  forbidden  to  do 
so  by  the  defenders'  representative  there,  and  had  promised  not  to 
do  so ;  (7)  that  the  pursuer  generally  neglected  her  duties  imder 
her  engagement  with  the  defenders,  and  that  in  particular  she  lost 
control  of  the  house  servants  through  her  habits  of  intempei^ 
ance ;  (8)  that  on  13th  June  last  the  pursuer  was  dismissed  from 
her  situation  by  letter  from  the  defender  Lady  Margaret  Cameron, 
under  date  1 1th  June,  and  that  in  consequence  of  said  letter  of 
dismissal  the  pursuer  left  Achnacarry  on  18th  June  :  Finds  in  law 
that  the  defenders  were  entitled  to  dismiss  the  pursuer  summarily 
from  her  situation  as  cook-housekeeper;  therefore  assoilzies  the 
defenders  from  the  conclusions  of  the  summons,  and  decerns; 
finds  the  defenders  entitled  to  expenses,  &c, 

A,  J.  P.  Menzieb. 
HfoU. — The  procedure  in  this  case  has  been  most  abnormal. 
When  the  case  was  called  on  the  original  diet  of  proof  the 
defenders'  agent  lodged  a  medical  certificate  to  account  for 
the  absence  of  the  defenders.  This  was  apparently  done  in  the 
knowledge  that  the  defenders  had  been  cited  by  the  pursuer 
as  her  witnesses.  Dr.  Miller,  who  had  granted  the  certificate, 
appeared  in  Court,  and  I  satisfied  myself  that  the  defenders  could 
not  attend  for  examination,  or  indeed  be  examined  otherwise 
than  at  such  a  date  as  would  render  necessary  the  dispersal  and 
re-citation  of  the  witnesses  then  present.  In  view  of  this  and  of 
the  following  facts,  viz.,  first,  that  the  pursuer's  absent  witnesses 
were  the  defenders,  and  she  alleged  they  were  necessary  to 
the  leading  of  her  proof,  and  their  absence  occasioned  her  great 
hardships,  she  having  had  no  notice  of  their  intended  absence  till 
the  diet  of  proof;  and,  second,  that  the  diet  of  proof  had  been 
previously  adjourned,  though  without  witnesses  having  been  cited 
therefor,  on  the  defenders'  motion,  the  defenders  on  my  suggestion 
agreed,  on  condition  of  the  pursuer  leading  her  proof  in  as  far  as 
her  witnesses  were  present,  to  allow  her  to  recall,  at  the  defenders' 

Digitized  by  VjOOQTC 


SHERIFF  COURT  REPORTS.  139 

expense,  any  witnesses  whose  recall  I  should  consider  necessitated  iinrBmHBss- 
by  the  defenders*  evidence  when  tliat  was  taken.  The  pursuer  n^— ^^^ 
declined  this  offer  on  the  ground  that  it  was  impossible  for  her  to  Owajron. 
lead  her  proof  without  the  defenders'  evidence.  She  then  moved  ^>~_^»»i- 
for  an  adjournment  of  the  diet  of  proof,  with  expenses  of  the  ">"^>^"'»^ 
adjournment  against  the  defenders.  I  refer  to  the  written  motion 
for  its  terms.  I  sustained  the  medical  certificate  as  offering  a  just 
and  reasonable  excuse  for  the  absence  of  both  defenders.  I  also 
refused  the  adjournment,  first,  as  in  my  opinion,  from  a  perusal  of 
the  record,  neither  of  the  defenders  were  material  witnesses  whose 
presence  at  tliat  stage  was  indispensable  to  the  pursuer  in  leading 
her  proof;  second,  in  view  of  the  offer  previously  made  to  the 
pursuer  and  refused,  which  offer  I  was  of  opinion  obviated  any 
hardship  or  injustice  affecting  the  pursuer;  and  third,  on  the 
ground  that  the  unavoidable  absence  of  two  of  the  pursuer's 
witnesses,  though  those  witnesses  happened  to  be  the  defenders  in 
the  action,  was  no  reason  for,  at  that  stage,  finding  the  defenders 
liable  in  the  expenses  of  the  adjournment.  I  accordingly  called 
on  the  pursuer  to  lead  her  proof,  but  she  declined  to  do  so.  I 
then  called  on  the  defenders  to  lead  their  proof.  This  they  did, 
and  the  pursuer  cross-examined  two  witnesses  for  the  defenders 
called  on  the  original  diet  of  proof.  When  the  case  wa£  called  at 
the  adjourned  diet  of  proof  next  morning,  however,  intimation  was 
made  on  behalf  of  the  pursuer  that  she  did  not  intend  to  appear 
further  in  the  proof.  In  virtue  of  the  20th  section  of  the  Sheriff 
Courts  (Scotland)  Act,  1876,  I  then  called  on  the  defenders,  if 
they  saw  fit  then,  to  proceed  with  their  proof,  which  was  accord- 
ingly done.  Again,  at  the  diet  of  debate,  no  appeamnce  was 
made  for  or  on  behalf  of  the  pursuer.  In  these  circumstances  the 
defenders,  as  was  to  be  expected,  succeeded  in  proving  their 
averments  almost  in  terms.  The  pursuer  in  her  evidence  admits 
that  she  introduced  beer  into  Achnacarry  during  the  absence  of 
the  defenders  and  without  their  or  their  representative's  authority. 
It  is  probable  that  the  pursuer  intended  to  suggest  that  her  intro- 
duction by  the  butler  to  certain  brewers,  which  she  speaks  to,  was 
in  some  way  an  indirect  authority  to  her  to  sell  beer ;  but  in  the 
absence  of  all  proof  and  argument  for  the  pursuer  on  the  point,  it 
is  needless  and  useless  to  consider  it.  I  hold  it  also  proved  out  of 
the  mouth  of  the  pursuer  that  she  ordered  beer  to  Achnacarry 
after  having  been  forbidden  to  do  so  by  the  defenders'  representa- 
tive there  and  after  having  acquiesced  therein.  It  is  plain  that 
the  telegram  she  speaks  to  as  confirmatory  of  the  supposed  order 
by  post,  if  necessary  for  confirmation,  could  have  been  utilised 
equally  well  for  countermanding  the  order.  As  to  the  retailing  of 
this  beer,  the  pursuer  ^lows  in  her  evidence  that  she  retailed 
beer  to  all  the  defenders'  servants,  outside  and  inside.  She, 
however,  alleges  that  it  was  done  in  fulfilment  of  and  not  in 
breacfh  of  her  engagement.     The  only  reference  to  the  keeping 
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^mSS!^    and  giving  out  of  beer  is  in  letter  No.  7  of  process,  and  is  founded 

Maoi^Mi «    ^^  ^y  *^®  pursuer  in  article  10  of  the  condescendence.     The  infeiv 

^^*""^°-      ence  from  the  terms  of  that  letter  seems  to  me  io  be  clear  that 

Dee^un.     Y)eer  was  only  supplied  by  the  butler  to  the  house  servants.     This 

is  corroborated  by  the  evidence  given  as  to  the  practice  before  the 

pursuer  was  left  in  charge.     This  letter,  moreover,  only  referred  to 

beer  being  kept  and  given  out  by  the  butler.     That  the  pursuer 

had  any  authority  by  her  engagement  to  retail  beer,  even  to  the 

house  servants,  cannot  be  assumed,  and  has  not  been  proved. 

Still  less  is  it  to  be  assumed  that  she  had  authority  to  retail  beer 

practically  to  all  and  sundry  who  came  and  paid  her  for  it.     Such 

scenes  as  that  spoken  to  as  having  occurred  in  the  glass  court 

prove  conduct  oh  the  part  of  the  pursuer  in  connection  with  the 

sale  of  beer  the  permission  of  which  she  could  not  possibly  have 

read  into  the  terms  of  her  engagement. 

The  pursuer's  neglect  of  her  duties  as  cook-housekeeper  is 
largely  dealt  with  in  the  defenders'  proof.  Particular  instances  are 
spoken  to  by  several  of  the  witnesses.  The  witness  M'Callum  speaks 
to  her  general  n^lect  of  her  duties  by  the  pursuer,  and  instances 
her  going  to  bed  on  many  occasions  without  seeing  that  the  doors 
were  shut,  and  that,  as  a  matter  of  fact,  they  were  not  shut  when 
the  witness  went  round  at  midnight  to  see  if  they  were  so.  This 
witness  also  speaks  to  dances  being  proposed  by  the  pursuer, 
which  were  objected  to  by  the  witness  as  being  against  the  rules 
of  the  house.  The  particular  charge  made  that  the  pursuer  lost 
control  of  the  house  servants  through  her  habits  of  intemperance 
is  spoken  to  by  all  the  house  servants  examined.  A  series  of 
occasions  on  which  the  pursuer  was  found  the  worse  of  drink  and 
incapable  of  performing  her  duties  or  behaving  herself  as  she 
should  have  done  are  proved.  In  particular,  the  scenes  described 
by  the  two  under  servants,  Wallace  and  Slater,  may  well  be  taken 
as  corroborative  of  their  general  assertion  that  they  had  lost  all 
respect  for  her,  and  that  she  had  ceased  to  exercise  any  control 
over  them  after  having  been  witnesses  of  her  condition  on  these 
occasions. 

Any  semblance  of  good  order  and  management  of  the  household 
at  Achnacarry  while  the  pursuer  was  in  chai^ge  of  it  seems,  from  the 
proof  before  me,  to  have  been  due  almost  wholly  to  the  good  sense 
of  the  under  servants  and  to  the  conduct  of  the  head  housemaid 
M'Callum,  who  seems  to  have  acted  to  some  extent  as  a  check  on 
the  disorder  in  the  house,  and  to  have  exercised  a  proper  control 
over  the  imder  servant  specially  in  her  charge.  Such  a  series  of 
shortcomings  and  such  a  course  of  misconduct  as  is  shown  in  this 
proof  there  can  be  no  doubt  are  sufficient  to  entitle  a.  master  to 
dismiss  summarily  the  defaulting  servant.  A.  J.  P.  M. 


jm.»j^i8B8.  Edinburgh,  30th  January,   1892. — The  Sheriff  having  con- 

sheriffiTOET.   gidered  the  pursuer's  appeal,  with  relative  reclaiming  petition  and 
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answers  and  whole  process,  recalls  the  interlocutor  of  the  Sheriff-  '"J™ 
Substitute  of  3rd  October,  1891,  and  all  interlocutors  in  the  cause 
pronounced  by  the  Sheriff-Substitute  subsequent  thereto,  together 
with  the  whole  proceedings  following  thereon ;  ex  propria  motu 
opens  up  the  record,  and  remits  to  the  Sheriff-Substitute  with 
instructions  to  allow  the  defenders  to  amend  their  averments  by 
stating  specifically  the  particular  manner  in  which  the  pursuer 
neglected  her  duties  and  lost  control  of  the  house  servants,  and 
also  by  specifying  the  particular  acts  of  intemperance  on  the  part 
of  the  pursuer,  with  the  dates  and  the  extent  thereof,  which  are 
founded  on  by  the  defenders  as  justifying  her  dismissal ;  and  to 
allow  the  pursuer  to  answer  the  additional  statements  so  made  by 
the  defenders,  and  thereafter  to  close  the  record  and  pronounce  a 
new  order  for  proof ;  finds  the  defenders  liable  in  expenses  subse- 
quent to  29th  October,  1891,  &c.  W.  Ivory. 

Note, — The  Sheriff  is  of  opinion  that  there  has  been  a  serious 
miscarriage  in  this  case.  It  appears  to  him  that  in  the  circum- 
stances the  pursuer  was  justified  in  moving  the  Court  to  adjourn 
the  proof  to  another  day,  when  the  defenders  would  be  able  to 
appear  and  give  evidence,  and  that  the  Sheriff-Substitute  should 
not  have  refused  that  motion.  He  is  further  of  opinion  that  the 
pursuer  was  not  bound  to  go  on  with,  and  was  justified  in  refusing 
to  lead,  her  proof  in  the  absence  of  her  principal  witness,  Lady 
Maigaret  Cameron,  and  that  in  no  view  was  this  a  case  in  which 
the  defenders  should  have  been  allowed  to  proceed  with  their 
proof  in  the  absence  of  the  pursuer  and  her  agent. 

In  the  circumstances  the  Sheriff  has  no  alternative  but  to 
recall  the  whole  proceedings  in  question,  and  to  find  the  defenders 
liable  in  the  expenses  occasioned  by  their  resisting  the  pursuer's 
motion  and  insisting  on  the  unusual  and  irregular  procedure  which 
followed. 

Further,  it  appears  to  the  Sheriff  that  the  defenders'  averments 
in  regard  to  the  pursuer's  neglect  of  her  duties,  her  loss  of  control 
of  the  house  servants,  and  her  habits  of  intemperance  are  not 
sufficiently  specified  to  be  remitted  to  probation,  and  he  has 
accordingly  taken  this  opportunity  of  allowing  them  to  amend 
their  statements  before  an  order  for  proof  is  again  pronouuaced. 

There  seems  to  be  no  good  reason  why  the  evidence  of  the 
defenders  should  not,  in  the  circumstances  stated  in  the  last 
paragraph  of  the  answers,  be  taken  by  the  Sheriff-Substitute  at 
Achnacarry,  and  the  latter  will  no  doubt  take  care  that  such 
arrangements  are  made  in  regard  to  this  as  will  best  suit  the 
health  and  convenience  of  all  parties.  W.  I. 

For  pursuer— Mr.  Donald  M*Pheb,  Fort  William. 
For  defenden— Mr.  H.  Y.  L.  Smith  (Messrs.  M*Kknzie  &  Smith), 
Fort-William. 
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No.  52. 

Abbeduiibhiu. 

B4iiefaoi7  Looal 
Ant)iorlt7  v 

DODOUl. 


Jalyn.1801. 
Sheriff  Bbowv. 


SHERIFF  COURT  OF  ABERDEENSHIRE. 

Local  Authority  of  Banchory,  Pursuers;  Duncan, 

Defender. 

Defamatum — Libel — Corporation  charged  with  improper  man- 
cufement  of  their  sewers  and  water-pipes  and  concealment 
of  outbreaks  of  disease  therefrom — Title  to  sue —  Whether 
actionable, -^In  an  action  for  defamation  brought  by  a 
local  authority,  the  condescendence  averred  that  the 
defender  had  charged  the  pursuers  with  reckless  and 
improper  management  of  their  water-pipes,  whereby  the 
supply  of  water  was  insufficient  for  the  burgh  and  the 
drains  badly  flushed,  and  thus  a  fair  field  for  infectious 
diseases  existed  within  it;  that  owing  to  the  sanitary 
condition  of  the  bui^h,  caused  as  specified,  outbreaks 
of  fever  and  diphtheria  took  place,  and  that  these  out- 
breaks were  concealed  from  the  public.  It  contained 
the  further  allegations  that  the  burgh  was  a  health 
resort  very  much  frequented,  and  that  the  inhabitants 
made  profit  out  of  letting  their  houses  to  visitors,  and 
that  injury  was  caused  to  the  repute  of  the  burgh  and 
loss  to  these  persons  by  the  defender's  averments.  The 
defender  pleaded,  inter  alioy  no  title  to  sue.  Held  by  the 
Sheriff-Substitute  that  the  action  was  not  maintainable. 

The  interlocuior  and  note  of  the  Sheriff- SubBtitute 
(Brown)  were  as  follows : — 

Aberdbbn,  31st  July,  1891. — Having  considered  the  cause, 
sustains  the  first  plea  in  law  for  the  defender;  dismisses  the  action ; 
finds  the  defender  entitled  to  expenses,  &c.  W.  A.  Brown. 

Note, — In  my  opinion  this  action  is  not  maintainable.  It  is 
brought  by  the  Police  Commissioners  of  the  burgh  of  Banchoiy, 
in  terms  of  their  incorporation  under  the  Police  and  General 
Improvement  (Scotland)  Act,  1862,  and  as  such  the  Local 
Authority  under  the  Public  Health  Act  of  1867,  and  its  object 
is  to  recover  damages  for  an  alleged  libel  on  the  corporate  body 
said  to  be  contained  in  a  letter  admittedly  written  by  the  defender 
and  published  in  a  newspaper.  The  defender  challenges  the  title 
of  the  pursuers  to  sue  in  such  an  action,  and  in  part  answer  to 
that  they  found  on  the  clauses  of  the  statutes  which  authorise 
their  existence.  It  seems  to  me,  however,  to  be  quite  plain  that 
it  is  only  in  regard  to  something  relating  to  the  execution  of  the 
Acts  that  they  derive  any  position  from  these  provisions,  and  that, 
to  justify  the  proceedings,  an  action  must  be  instructed  at  common 
law.  In  point  of  form  the  action  is  quite  properly  laid,  but  the 
objection  goes  beyond  the  instance,  and  directly  impugns  the  right 
of  the  piursuers  in  their  corporate  capacity  to  obtain  redress  for 
the  injury  of  which  they  complain.  The  distinction  between  libel 
and  slander  is  not  a  very  practical  one  in  our  law,  but  the  pursuers, 
going  beyond  it  and  appealing  to  the  more  definite  principles  which 
are  applied  in  England,  strongly  urge  that  they  are  entitled  to 
recover  on  the  evidence  arising  ex  facie  of  the  libel  without  proof 
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of  special  damages.  That,  however,  is  a  question  on  the  merits  ABiEDnssHiu. 
which  clenly  does  not  avoid  the  defender's  preliminary  pleas,  his  Bancbo^  Local 
contention  bemg  that  no  action  of  any  kmd  lies  at  the  pursuers  dudomi. 
instance  for  the  injury  alleged.  That  an  action  for  libel,  and,  Jmy  m.  i^n. 
indeed,  with  reference  to  our  own  practice,  of  slander  for  ix\jurious  8h«rurBiowH. 
words,  may  be  maintained  by  a  corporate  body,  I  think,  admits  of 
no  possible  doubt.  That  is  recognised  by  the  laws  of  both 
countries,  and  rests  on  the  principle  that  a  corporate  body  is 
capable  of  holding  rights  and  interests  just  as  much  as  an 
individual.  In  the  latter  case  the  law  gives  an  action  of  repa- 
ration to  recover  solatium  as  well  as  patrimonial  damage;  but 
I  do  not  understand  the  pursuers  to  contend  that  they  could 
successfully  maintain  an  action  of  damages  for  wounded  feelings, 
a  proposition  which  was  practically  rejected  by  the  Lord  Ordinary 
in  the  case  of  the  Iforth  of  Scotland  Bank  v  Duncan,  to  be  after- 
wards more  particularly  referred  to.  What  I  understand  them  to 
say,  and  what,  indeed,  I  think  they  can  alone  pretend  to  urge,  is 
that  they  have  sustained  loss  and  damage  in  connection  with  the 
rights  which  they  hold  and  administer  as  a  corporate  body, 
and  they  proceed  to  formulate  these  under  two  heads — (1)  the 
injury  suffered  by  householders  in  the  burgh  of  Banchory  by 
reason  of  their  houses  remaining  unlet  as  a  result  of  the  defender's 
alleged  libel ;  and  (2)  a  diminution  in  the  number  of  feus  from 
the  same  cause,  both  resulting  in  a  reduction  of  the  assessable 
rental  over  which  their  statutory  powers  are  exercised.  But 
although  the  pursuers,  other  than  the  clerk,  designate  themselves 
as  householders  and  residenters  in  the  burgh  of  Banchory,  the 
action  does  not  proceed  at  their  individual  instance,  and  I  wholly 
fail  to  see  how  their  rights  of  administration  under  the  Acts 
founded  on  clothe  them  with  the  title  to  vindicate  claims  which 
affect  only  the  patrimonial  rights  of  individual  ratepayers  of  the 
burgh.  The  pursuers,  as  a  corporation,  might  indeed  readily 
enough  hold  property  in  trust  which  might  be  injuriously  affected 
by  libel  or  slander  of  the  trustees  as  such,  but  that  is  not  the  case 
with  which  they  come  into  Courts  their  grievance  being  that  an 
indignity  has  been  offered  to  the  burgh,  with  the  result  of  operating 
a  loss  to  individual  householders  and  owners  of  property  and 
tarnishing  their  own  administrative  functions.  It  is  not  necessary 
to  consider  whether  an  action  would  lie  in  the  circumstances 
stated  at  the  instance  of  individuals.  Expectation  of  injury  is  not 
injury  itself,  and  the  remoteness  of  the  damage  is  a  plea  that 
would  come  in  and  be  a  formidable  one,  as,  indeed,  it  forms  a 
second  and  very  strong  limb  of  defence  to  the  present  action.  In 
the  sliape  of  authority  the  pursuers  strongly  relied  on  the  above 
quoted  case  of  the  North  of  Scotland  Bank  v  Duncan,  19  D.  881, 
and  the  English  case,  the  Metropolitan  Saloon  Omnibus  Co,  v 
Hawkins,  28  L.J.  (Exch.)  201,  but  as  I  interpret  the  ratio  of  these 
judgments,  it  is  distinctly  demonstrative  of  the  ineptness  of  this 
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AuuBusBimi.  claim.     In  the  former  the  Court,  recogiiimng  the  bank  as  a  penoa 

^Au^fl^uf*^  separate  from  the  individual  directors  or  committee  of  manage- 

DunttB.       ment,  and,  as  such,  capable  of  suffering  in  commercial  credit  by 

July  u^i89L    £jjgg  imputations  on  its  character,  sustained  the  title  to  sue  an 

sberiiTBEowB.  j^j^jj^^^  ^f  damages;  and  the  English  case  seems  to  me  to  proceed  on 
exactly  the  same  principles,  that  it  is  the  corporate  body  which  is 
itself  the  entity  which  is  injured  in  its  patrimonial  interests.  Both 
parties  appealed  to  the  very  recent  case  of  Mayors  4§x.j  of  Man- 
cheater  v  Williams,  October  28,  1890,  1  L.R.  (Q.RD.)  94;  but, 
except  as  adopting  the  authority  of  the  previous  Elnglish  judgment, 
it  strikes  me  as  having  little  application  because  of  the  assumption 
on  which  it  proceeds,  viz.,  that  there  was  no  slander  of  the  corpo- 
ration. I  do  not  consider  it  necessary  to  deal  with  the  defender's 
plea  that  his  letter,  being  a  fair  comment  on  a  public  matter 
in  which  he  personally  had  a  peculiar  interest,  affords  no  ground 
of  action.  In  a  sense  that  is  preliminary,  but  it  also  raises  the 
merits,  and  is  therefore. a  mixed  plea;  and  I  quite  understand  the 
force  of  the  pursuers'  contention  that  the  discussion  by  the  District 
County  Comicil  of  a  report  by  their  medical  officer  in  regard  to  a 
matter  lying  outwith  its  boundaries  did  not  justify  the  defender  in 
dragging  the  burgh  of  Banchory  within  the  range  of  public  contro- 
versy and  censure.  I  refer  to  this  part  of  the  case  simply  to  make 
the  remark  that  the  pursuers  occupy  a  public  platform  on  which 
they  can  deal  more  effectually  than  anywhere  else  with  accusations 
made  against  them,  and  therefore  that  they  are  themselves  armed 
with  a  protection  against  injuiy  which  will  amply  avail  to  redress 
all  the  wrongs  they  may  be  able  to  show  they  have  sustained. 

W.  A.  B. 
The  pursuers  appealed  to  the  Sheriff  (Guthrie  Smith), 
oct.8o,i80L    who,  of  this  date,  recalled  the  Sheriff-Substitute's  inter- 

^  sSriir  locutor,  and  allowed  both  parties  a  proof.  The  defender 
then  marked  an  appeal  to  the  Court  of  Session,  but  the 
parties  subsequently  lodged  in  process  in  the  Sheriff  Court 
a  joint  minute  setting  forth  that  the  defender  having  with- 
drawn the  charges  made  by  him  against  the  sanitary 
arrangements  of  the  burgh  of  Banchory,  the  parties  consented 
to  the  action  being  dismissed  with  expenses  to  neither 
party,  to  which  minute  the  authority  of  the  Court  was 
interponed  on  2nd  December,  1891. 

For  pursuers— Mr.  Alexand£B  DiaFFcrs,  solicitor,  Aberdeen. 
For  defender — Mr.  R.  B.  Niooll,  advocate,  Aberdeen. 


No.  53.  Mrs.  Jessie  Martin  or  Rae,  Pursuer;  Aberdeen 

▲uEDUHBHiKB.  ScHOOL  BoARD,  Defenders, 

%hJot^jr  School— Education  of  Blind  and  Deaf-MuU  Children  (ScoUand) 

—  Act.,  1890,  section  3 — Case  of  necessity — Board  and  transit 

of  child — Obligations  of  School  Board. — Proof  allowed  of 
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parent's  circumstances  to  instruct  h  case  of  necessity  abbrdbmshibb. 

under  section  3.  ■  Rtie  v  Aberdeen 

Process — Sist   of  new  pursuer. — Crave   by   son  of   deceased        ^— 
pursuer  to  be  sisted  as  a  party,  to  the  action  refused,  on 
the  ground  that  his  interest  was  wholly  distinct  from 
that  of  his  mother. 

In  this  action  the  pursuer  sought  to  have  the  defenders 
ordained  to  provide  for  the  efficient  elementary  education 
and  industrial  training  of  her  blind  son,  William  Martin 
Rae,  either  in  a  school  belonging  to  the  defenders  or  in 
some  other  school  or  institution  approved  of  by  the  Scotch 
Education  Department,  and  also  to  ordain  the  defenders  to 
provide  for  the  boarding  of  the  child  at  some  place  approved 
of  by  them,  and  also  for  his  transit  to  and  from  such  school, 
or  institution,  or  place,  in  terms  of  section  3  of  the  Educa- 
tion of  Blind  and  Deaf-Mute  Children  (Scotland)  Act,  1890, 
53  &  54  Vict.  cap.  43.  The  terms  of  that  section  are  as 
follows : — 

If  the  parent  of  a  blind  or  deaf-mute  child  between  five  and 
sixteen  years  of  age  is  from  poverty  unable  to  pay  for  the  educar 
tion  of  such  child  as  hereinafter  mentioned,  it  shall  be  the  duty 
of  the  School  Board  of  the  parish  or  burgh  in  which  such  parent 
resides  to  provide,  out  of  the  school  fund,  at  rates  to  be  approved 
of  by  the  Scotch  Education  Department,  for  the  efficient  elementary 
education  of  such  child  in  reading,  writing,  and  arithmetic,  and 
for  his  industrial  training  either  in  a  school  belonging  to  such 
School  Board,  or  in  some  other  school  or  institution  approved  of 
by  the  Scotch  Education  Department;  and,  where  necessjiry,  the 
School  Board  shall  be  bound  to  provide  for  the  boarding  of  the 
child  at  some  place  approved  of  by  the  School  Board,  and  for  the 
transit  of  such  child  to  and  from  such  school,  or  institution,  or 
place,  at  rates  to  be  approved  of  by  the  Scotch  Education  Depart- 
ment. 

The  pursuer  in  her  petition  set  forth  that  her  son 
was  an  invalid,  aged  eleven  years  and  ten  months,  and 
became  totally  blind  in  both  eyes  in  June  last.  Prior  to 
that  he  had  attended  school,  but  since  then,  owing  to  his 
defect  and  to  the  ill-health  of  the  pursuer  and  the  nature 
of  her  duties,  he  had  been  unable  to  go  to  school,  and  his 
education  was  being  neglected.  The  defenders  offered  to 
provide  sufficient  elementary  education  for  the  boy,  and 
asked  pursuer  to  send  him  to  one  of  their  public  schools, 
where  they  made  special  and  adequate -provision  for  edu- 
cating blind  children,  for  that  purpose.  As  to  his  industrial 
training  they  were  prepared  to  provide;  but  until  he  either 
passed  the  fifth  standard  or  reached  the  age  of  fourteen  it 
was  premature  to  do  so.     They  pleaded  that  they  were  not 
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ABiEDnRBBiu.  bound,- either  in  virtue  of  the  Act  founded  on  or  otherwise, 
^SotS^S'*  to  provide  for  the  board  and  maintenance  and  transit  of  the 
boy  so  long  as  they  provided  for  his  efficient  elementary 
education  at  a  school  belonging  to  themselves,  thereby 
obviating  the  necessity  of  his  being  boarded  at  a  place 
other  than  his  home.  The  Sheriff-Substitute  (Hamilton- 
Grierson),  after  hearing  parties,  pronounced  the  following 
judgment: — 
octsi^isM.  Aberdeen,    Slst   October,    1891.— Having  heard  parties'  pro- 

sheriffQEiBBaoH.  g^j^^j^  upoH  the  petition  and  answers  thereto,  finds,  under 
reference  to  annexed  note,  (1)  that  the  petitioner  is  the  mother 
of  a  boy  aged  eleven  years  and  ten  months;  (2)  that  about  June 
last  he  became  totally  blind ;  (3)  that  the  petitioner  has  applied  to 
the  defenders,  the  Aberdeen  School  Board,  to  provide  for  the 
education  of  her  son  in  terms  of  section  3  of  the  Blind  and  Deaf- 
Mute  Children  (Scotland)  Act,  1890,  53  &  54  Vict.  cap.  43;  (4) 
that  the  defenders  consider  that  they  have  fulfilled  their  obligations 
under  the  said  section  of  the  said  Act  by  offering  him  education  at 
the  Skene  Street  Public  School,  where  adequate  provision  is  made 
for  the  teaching  of  the  blind;  (5)  that  the  petitioner,  on  the 
allegation  that  she  is  unable  to  conduct  her  son  to  and  from 
school,  owing  to  her  circumstances,  has  applied  to  the  defenders 
to  provide  for  the  boarding  of  her  child  at  some  place  approved  of 
by  the  Board,  and  for  the  transit  of  her  child  to  and  from  such 
place,  in  terms  of  the  said  section  of  the  said  Act;  and  (6)  that 
the  defenders  refuse  her  application:  Finds  in  law  that,  if  the 
petitioner  prove  the  allegation  set  forth  in  the  fifth  finding  of  this 
interlocutor,  a  case  of  necessity  will  arise  in  terms  of  the  said 
section  of  the  said  Act :  Therefore  allows  the  petitioner  a  proof 
of  her  averments  as  to  her  circumstances,  and  to  the  defenders  a 
conjunct  probation,  and  appoints  the  case  to  be  enrolled  that  a 
diet  of  proof  may  be  fixed.  Philip  J.  Hamilxon-Grierson. 

Note. — This  Act  has  two  main  objects  in  view.  It  makes  clear 
that  the  compulsory  clauses  apply  to  blind  and  deaf-mute  children, 
and  it  provides,  "  where  necessary,**  for  boarding  out  these  children, 
and  for  conveying  them  to  and  from  the  place  where  they  are 
boarded.  What,  then,  is  the  meaning  of  the  words  "where 
"  necessary"?  It  was  argued  for  the  School  Board  that  the  School 
Board  was  the  sole  judge  of  this  question,  and  it  was  urged  that 
the  circumstances  of  the  parent  were  not  in  the  case;  and  it  was 
explained  that  necessity  only  arose  when  the  Board  could  not 
provide  adequate  education  without  taking  the  children  from  their 
homes.  For  example,  it  would  be  practically  impossible  to  give 
blind  children  scattered  throughout  the  country  sufficient  educa- 
tion. It  is  clearly  necessary  to  gather  them  together  in  some 
suitable  centre.  It  was  argued  for  the  petitioner  that  the 
necessity  might  arise  from  the  circumstances  of  the  parent.     It 
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was  urged  that  an  outdoor  worker  with  a  blind  child,  cCtid  with  abkedmitbhim. 
neither  friends  nor  money,  could  not  possibly  take  her  child  daily  ^J^f  ^Jjj" 
backwards  and  forwards  to  school.  I  am  of  opinion  that  the  oct  mTisqi 
solution  of  the  problem  is  to  be  arrived  at  by  looking  at  the  gi^eriir Giiiusoir. 
statute  itself.  It  is  an  enabling  Act,  and  is  therefore  to  receive  a 
generous  interpretation.  That  this  is  the  character  of  the  Act  is 
further  demonstrated  by  sub-section  1  of  section  7,  which  provides 
that  no  parent  shall  be  deprived  of  any  franchise,  right,  or 
privilege  by  reason  of  any  payment  made  under  the  Act.  Prior 
to  the  passing  of  the  Act,  boards  of  guardians  in  England  and 
parochial  boards  in  Scotland  made  provision  for  the  education  of 
the  blind  children  of  poor  parents  by  placing  them  in  suitable 
institutions.  This  section  puts  the  School  Board  in  the  place  of 
these  relieving  bodies,  and  the  parent  is  to  be  in  the  same  position 
as  he  was  before,  except  that  he  is  assisted  by  the  School  Board 
and  not  by  the  parish.  It  would  be  a  curious  result  if  a  statute 
which  respects  the  parents'  objection  to  accept  parochial  relief, 
even  in  this  indirect  form,  should  do  so  only  at  the  price  of  making 
them  provide  for  the  education  of  their  blind  children,  except  in 
cases  where  the  School  Board  preferred  to  place  them  in  institu- 
tions. This  view  of  the  statute  receives  further  confirmation  from 
the  context  in  which  the  words  "where  necessaiy"  are  found. 
They  are  accompanied  by  no  exception,  qualification,  condition,  or 
restriction.  P.  J.  H.-G. 

The  proof  allowed  was  led  and  parties  were  heard,  but 
before  a  judgment  was  pronounced  the  pursuer  died,  and  a 
minute  was  lodged  by  pursuer's  agent  craving  the  Court  to 
sist  a  son  of  the  pursuer  as  a  party  to  the  action  in  respect 
that  he  was  the  person  who  had  the  actual  custody  of  the 
child  in  question,  and  craving  also  his  appointment  as 
tutor  ad  litem  to  the  said  child.  On  this  the  Sheriff- 
Substitute  pronounced  the  following  interlocutor  and 
note: — 

Aberdbbk,  btk  December,  1891. — In  respect  the  pursuer  has     p^  *»  ^^^ 
died,  refuses  the  crave  of  John  Rae,  butcher,  29  Upper  Denbum,  ^*****'°*'"*"*"- 
Aberdeen,  to  be  sisted  as  a  party  pursuer  in  terms  of  the  minute 
lodged  for  him.  Philip  J.  Hamilton-Grierson. 

Note, — This  petition  is  at  the  instance  of  Mrs.  Jessie  Martin  or 
Rae,  the  mother  of  a  blind  boy,  and  its  crave  is  that  she  shall,  in 
terms  of  53  k  54  Vict.  cap.  43,  section  3,  be  relieved  of  his  educa- 
tion and  maintenance  on  the  ground  of  her  ill-health  and  poverty. 
She  has  died,  and  a  minute  has  been  presented  in  which  her  eldest 
son,  John  Rae,  prays  to  be  sisted  in  her  place,  on  the  groimd  that 
he  is  willing  to  charge  himself  with  the  maintenance  of  his  brother. 
It  is  argued  that  he  is  in  these  circumstances  the  parent  of  the 
child  in  the  sense  of  the  interpretation  clause  of  the  Education  Act 
of  1872,  with  which  this  Act  is  to  be  read  as  one  (see  section  1). 

Digitized  by  CjOOQ  IC 


148  SHERIFF  COURT   REPORTS. 

ABKRDHBiiBHiBK.  I  do  Dot  reqiiire  to  decide  that  point  in  disposing  of  the  present 

^oot^r?"  application,  which  is  opposed  hy  the  defenders.     It  appears  to  me 

DecTiwi.     ^^^  ^  ®^^*  ^^®  ^^  ^^  ^^^  mother's  place  wonld  be  to  sist  a  new 

Sheriff Giii«K8o».  pursucr,  whosc  interest  in  the  action  is  wholly  distinct  from  his 

mother's  interest  in  it;  and  the  defence  to  whose  claim  dififere,  or 

may  differ,  wholly  from  the  defence  set  up  to  her  claim.     It  is 

worthy  of  observation  that,  while  the  mother  is  legally  boimd,  in 

the  first  instance  at  all  events,  to  maintain  her  child,  there  is  no 

legal  obligation  upon  John  Rae  to  maintain  hb  brother;  and  it  is 

patent  that  the  only  object  of  his  determining  to  maintain  his 

brother  is  to  saddle  the  School  Board   with  that  maintenance. 

One  of  the  main  ends  of  the  Act  of  1890  is  t^o  give  relief  to  the 

parent  without  pauperising  him;  but  here  the  guardian,  if  eflfect 

were  given  to  his  contention,  would  have  the  benefit  of  the  Act^ 

although,  as  he  is  not  bound  to  maintain  his  brother,  he  need  run 

no  danger  of  being  pauperised.  P.  J.  H.-G. 

For  pursuer— Mr.  Alkxandkr  Dufpus,  advocate,  Aberdeen. 

For  defenders— Mr.  Alsxamdbr  Knox,  solicitor  (for  Mr.  J.  0. 

Macqueen,  S.S.C),  Aberdeen. 


No.  54.        SHERIFF  COURT  OF  BANFFSHIRE. 

ba!*fwhim.        George  Irvine,  Pursuer;  M'Hardy  and  MIntosh, 

M'fffc  Defenders, 

Deed  —  Notarial  execution  for  party  who  cannot  ^orite — 
Notary^  docqv^t  not  holograph — Proof  under  section  39 
of  the  Conveyancing  (Scotland)  Act,  1874. — Held  that  the 
docquet  in  a  notarial  execution  must  l)e  holograph  of  the 
notary  or  Justice  of  the  Peace  acting  as  such,  and  that 
a  deed  with  a  docquet  not  holograph  but  merely  signed 
by  the  notary  public  or  Justice  of  "the  Peace  was  in- 
trinsically null  and  could  not  be  set  up  by  proof  under 
section  39  of  the  Conveyancing  Act,  1874. 

An  action  was  raised  in  the  Banff  Sheriff  Court  at  the 
instance  of  George  Irvine,  residing  at  Knockandhu,  Glen- 
livet,  against  Charles  M'Intosh,  Low-Ard,  Tomintoul,  and 
George  M'Hardy,  merchant  there,  in  which  the  pursuer 
craved  the  Court  to  find  and  declare  that  he  was  entitled 
to  a  leasehold  property  in  Tomintoul  which  formerly 
belonged  to  the  defender  Mlntosh  and  which  the  pursuer 
bought  from  him  on  14th  April,  1891.  The  defender 
M'Intosh  did  not  enter  appearance,  but  the  defender 
M'Hardy  did,  and  pleaded  that  he  had  purchased  the 
property  from  the  defender  M*Intosh  on  19th  March,  1891. 
M'Intosh  could  not  write.  Both  Irvine  and  M* Hardy  pro- 
duced assignations,  each  bearing  to  be  granted  by  M'Intosh 
and  executed  notarially,  the  pursuer's  being  dated  14th 
April,  1801,  and  the  defender  M^Hardy's  lOth  March,  1891. 
The   notary's   d(X?(iuet    in    the    pursuer's   assignation  wa*^ 
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admittedly  holograph  of  the  notary  acting,  while  that  in  bawffshim. 
M*Hardy  s  assignation  was  admittedly  not.  Parties  were  M'Hlid?,*ikc. 
agreed  that  if  the  defender  M'Hardy's  assignation  was  a 
good  one  he  would  prevail,  as  his  deed  was  prior  in  date  to 
the  pursuers.  The  pursuer,  however,  contended  that 
M*Hardy's  assignation  was  bad  in  respect  that  the  docquet 
of  the  Justice  of  the  Peace  subscribing  for  M'Intosh  was 
not  holograph  of  the  Justice  of  the  Peace,  and  that  there- 
fore the  deed  was  not  executed  bj^  the  pretended  granter 
at  all.  This  being  an  objection  which  could  be  pleaded  by 
way  of  exception,  the  pursuer  maintained  he  was  entitled 
to  decree  as  craved.  The  defender  M'Hardy  contended 
that  he  was  entitled  to  have  his  assignation  set  up  under 
the  39th  section  of  the  1874  Act  by  proving  that  the 
defective  assignation  was  the  pretended  granters  deed. 
The  Sheriflf-Substitute  (Grant)  found  for  the  pui-suer, 
holding  that  the  docquet  of  the  notary  must  still  be 
holograph,  and  that  the  want  of  a  holograph  docquet  was 
not  an  informality  in  execution  but.  an  essential  nullity 
which  could  not  be  remedied  by  the  39th  section  of  the 
1874  Act.  On  appeal  the  Sheriff  (Guthrie  Smith)  adhered. 
The  interlocutors  of  the  Sheriffs  were  as  follows : — 

Banff,  2Srd  July,  1891. — Having  resimied  consideration  of  Juiy3»,i80i. 
the  cause,  and  in  respect  of  the  defender  M*Hardy's  admission  on  Sheriff  geart. 
record,  finds  in  fact  that  the  docquet  appended  to  No.  8  of  process 
is  not  holograph  of  John  (irant,  the  Justice  of  the  Peace  executing 
the  same ;  and  in  law  that  the  said  writ  is  not  executed  in  terms 
of  law  and  is  of  no  force  or  effect :  Therefore  repels  the  third 
plea  in  law  for  the  said  defender,  and  sustaijis  the  first  and  second 
pleas  in  law  for  the  pursuer,  and  therefore  finds  and  declares, 
decerns  rejection  against  the  defeudei-s  as  prayed  for,  and  declares 
the  int<irim  interdict  already  granted  perpetual,  and  decerns  ;  finds 
the  pursiier  entitled  to  his  expenses  from  botli  defenders  up  to 
the  date  of  lodging  appearance,  and  thereafter  from  the  defender 
M*Hardy,  &c.  J.  P.  Grant. 

Note. — In  this  case  two  sej)arate  deeds  are  pixxiuced,  one  in 
favour  of  the  pursuer  Irvine,  and  one  in  favour  of  the  defender 
M*Hardy,  each  purporting  to  he  an  assignation  by  the  defender 
M*Intosh  (who  does  not  appear)  of  a  lease  of  the  same  heritable 
subjects  in  Tomintoul,  The  question  to  Ihj  decided  is  between 
Irvine  and  M*Hardy  who  is  to  be  found  entitled  to  the  possession 
of  these  subjects;  each  claims  that  M*Intosh  gave  only  him  a  good 
title. 

At  the  debate,  parties'  agents  were  agreed  that  the  defender's 
writ,  being  prior  in  date  of  execution  and  of  intimation  to  the 
landlord  to  the  corresponding  writ  of  the  pursuer,  other  things 
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BAHrrsHi&L    being  equal,   would  prevail,  aud  the   only  point   taken   by  the 

M*Hiird^*fte    P^^^®^  ^***  *^*'  ^^®  defender*8  writ  was  not  executed  in  terms 

juij  sTisQi.    ^^  ^^  ^^^  ^^  therefore  to  be  held  as  not  executed  at  all.     The 

sheriffQEAVT.   objection  taken  is  that  the  docquet  by  the  Justice  of  the  Peace 

who  signs  on  behalf  of  the  granter  is  not  holograph  of  the  Jiistice, 

and  that  this  is  absolutely  essential.     (Henry  v  Jieidy  9  M*P.  503.) 

To  this  the  defender  replies  that,  while  he  admits  the  docquet 

not  to  be  holograph,  yet  that,  under  the  provisions  of  section  39 

of  the  Conveyancing  (Scotland)  Act,  1874,  which  is  subsequent  in 

date  to  the  case  of  Henry,  he  is  now  entitled  to  set  up  the  deed 

by  proof.     The  question  therefore  only  is  whether  the  provisions 

of  that  section  apply  to  the  docquet  of  a  Justice  of  the  Peace 

signing  on  behalf  and  by  authority  of  the  granter  of  a  deed. 

I  think  it  might  be  held,  without  straining  the  ordinary  use 
of  the  words,  that  the  Justice  of  the  Peace  is  the  "maker"  of 
such  a  docquet,  and  that  the  docquet  is  a  "  writing,"  and  even 
that  it  may  be  separately  regarded  as  a  "  writing  "  by  itself  if  that 
were  necessary,  and  it  bears  to  be  attested  by  two  witnesses ;  but 
the  difficulty  to  my  mind  Lb  in  applying  the  words  of  the  section 
to  the  defect  which  its  remedial  provisions  were  devised  to  cure. 
Is  this  an  informality  of  execution  ? 

It  was  veiy  forcibly  put  to  me  by  Mr.  Watson  that  the  defect 
here  was  not  a  mere  informality  of  execution,  but  an  intrinsic 
nullity  in  the  deed  which  shows  it  never  to  have  been  execut-ed 
at  all. 

It  may  be  observed  that  the  docquet  m  point  of  form  is 
admitted  by  both  parties  to  be  good  enough.  (Atckisan^s  Trtatees, 
1876,  3  R.  388.) 

After  full  consideration  I  give  eifect  to  the  pursuer's  objection, 
for  these  reasons  : — The  point  settled  in  Henry's  case,  where  all 
the  authorities  are  reviewed,  is  clear,  and  the  ground  on  which 
that  judgment,  following  on  these  authorities,  proceeds  is  also 
clear.  It  is  the  exceptional  position  of  a  notary's  docquet  in 
these  cases,  as  is  fully  set  forth  in  the  opinions  of  the  learned 
judges ;  and  as  far  as  I  can  see,  that  ground  is  as  cogent  now  as 
it  was  then.  The  docquet  is  a  solemn  record  by  a  public  officer 
(now  he  may  be  a  Justice  of  the  Peace,  formerly  he  could  only  be 
a  notary,  but  that  does  not  afFect  the  alignment)  of  certain 
concurring  fiicts  and  circumstances,  and  the  witnesses  to  the 
docquet  are  not  merely  witnesses  to  that  officer's  signature,  but 
also  to  the  truth  of  his  record. 

Then  what  is  it  that  the  defender  asks  to  be  allowed  to  prove 
in  this  case  ?  I  can  only  take  it  that  he  wants  to  prove  what  is 
necessary  to  make  the  docquet  a  good  docquet,  the  truth  of 
what  it  bears  record  of ;  but  the  39th  section  of  the  Conveyancing 
(Scotland)  Act,  1874,  on  which  he  founds,  contemplates  no  more 
than  the  proof  that  the  writing  in  question  was  subscribed  by  the 
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maker  and  witnesses,  which  if  proved  in  this  case  would  still  leave    bawifbhieb. 
him  short  of  what  is  necessary  to  maintain  his  position.  m'SmSJ.  tc. 

There  are  strong  considerations  of  public  policy  against  juiia^im. 
weakening  any  of  the  safeguards  provided  against  an  abuse  of  the  gheriiirOEAiiT. 
powers  of  notarial  subscription  on  behalf  of  another  party.  I 
cannot  find  warrant  for  the  course  the  defender  proposes  to  take 
which  tends  in  this  direction  under  the  section  of  the  statute  on 
which  he  founds,  for  from  its  language  I  do  not  take  it  to  be 
applicable  to  the  present  case.  And,  in  conclusion,  I  am  glad  to 
think  that  there  is  less  occasion  for  the  defender  in  the  present 
case  to  complain  of  hardship  because  we  have  not  here,  as  in  all 
the  previous  cases,  so  far  as  I  am  aware,  a  competition  between 
the  heir  ex  lege  and  a  person  who  claims  ex  provisione  hominisy  but 
between  two  competing  deeds  of  the  same  granter,  and  there  is 
room  for  the  presumption  that  the  deed  unexceptionally  executed 
truly  represents  his  matured  intentions.  J.  P.  G. 


Edinburgh,  6th  November,  1891.— The  Sheriff  having  heard     Nov^imi. 
parties  on  the  defender's  appeal,  and  considered  the  deeds  pro-  GuTeinTsiiiTH. 
duced,   dismisses   the   appeal,   affirms   the   interlocutor  appealed 
against,  with  expenses,  and  decerns.  J.  Guthrie  Smith. 

Note. — The  defender's  assignation  is  prior  in  date  to  the 
pursuer's,  and  in  ordinary  circumstances  would  prevail.  But  the 
objection  taken  by  the  pursuer  to  its  validity  is  fatal.  It  is 
executed  by  a  Justice  of  the  Peace,  acting  as  a  notary  under  the 
Conveyancing  Act  of  1874,  and  the  docquet  is  not  holograph. 
This  is  not  an  informality  of  execution  capable  of  being  remedied 
under  the  39th  section  of  the  statute.  The  deed  has  never  been 
executed.  The  law  has  always  regarded  the  signing  of  a  deed  for 
another  as  a  very  solemn  act,  requiring  the  strict  observance  of 
certain  formalities  as  a  safeguard  against  fraud.  The  not*iry, 
besides  signing,  has  to  set  forth  in  a  docquet  certain  facts  bearing 
that  the  deed  as  executed  is  truly  the  deed  of  the  granter ;  and, 
prior  to  the  Act  of  1874,  it  was  well  settled  law  that  the  docquet 
to  be  valid  could  only  be  written  by  the  notary  himself.  It  was, 
in  fact,  part  of  the  notarj'-'s  subscription ;  and  I  agree  with  the 
Sheriff-Substitute  that  in  the  Act  of  1874  no  change  was  intended 
to  be  made  in  the  law  in  this  respect.  A  different  question  would 
have  arisen  if  it  had  been  averred  that  the  posterior  deed  had 
been  granted  fraudulently  and  accepted  by  the  defender  with  a 
notice  or  knowledge  of  the  first.  But  as  no  case  of  this  kind  is 
alleged,  the  pursuer  is  entitled  to  the  decree  which  has  been 
granted  by  the  Sheriff-Substitute.  J.  G.  S. 

For  pursuer— Mr.  W.  J.  Watson,  Banff. 
For  defender  M*Hardy— Mr.  W.  Taylok,  Keith. 
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No.  55. 

Rkkpbiw  and 

BUTB. 

Kerr  v  Hftonah. 


Jan.  28. 1882. 
Sheriff  GoWAV. 


SHERIFF  COURT  OF   RENFREW  &    BUTE. 
Robert  Kerr,  Pursuer;  Matthew  Hannah,  Defends. 

Landlord  and  Tenant — Claim  for  damages  set  off  against  rent. 
— Held  that,  although  a  claim  for  damages  cannot,  as  an 
ordinary  rule  of  law,  be  pleaded  against  rent,  yet  if  the 
rent  is  conditional  on  the  performance  of  a  contract,  a 
claim  for  damages  arising  out  of  the  uon-implemeut 
thereof  by  the  landlord  may  be  a  competent  set-oft' against 
the  rent  due  to  him. 
The  parties  in  this  case  entered  into  a  contract  for  the 
bowing  of  thirty  cows  at  £17  a  head  for  a  year  from  11th 
November,  1890.  At  the  date  of  the  raising  of  the  present 
action  the  defender  was  admittedly  due  the  pursuer  £50  10s. 
for  rent,  and  for  which  pursuer  raised  an  action  a^fainst 
defender.  As  against  the  rent,  admittedly  due  by  him,  the 
defender  claimed  to  set  off  certain  claims  for  damages  which 
he  had  sustained  (1)  for  insufficient  grazing;  (2)  two  cows 
removed  by  pursuer,  and  in  place  of  which  the  pursuer  did 
not  supply  milk-yielding  cows ;  and  (3)  the  price  of  a  load 
of  bean  meal  provided  by  defender  for  the  cows  in  autumn. 
The  damage  arising  in  respect  of  these  three  claims  he 
assessed  at  £112.  The  actions  were  conjoined  and  proof 
led.  The  Sheriff-Substitute  (Cowan)  held  that  the  defender 
was  entitled  to  set  off  as  against  rent  the  sum  of  £112  in 
respect  of  the  threefold  claim  made  by  him,  and,  as  this 
sum  exceeded  the  rent  claimed  by  pursuer  to  the  extent  of 
£61  10s.,  granted  decree  for  that  amount  against  pursuer. 
The  Sheriff  (Cheyne),  to  whom  this  judgment  was 
appealed,  sustained  the  defenders  counter  claim  for  in- 
sufficient grazing  and  the  two  cows  removed  by  pursuer, 
and  assessed  the  damage  sustained  thereby  at  the  sum  of 
£61,  and  decerned  against  the  pursuer  for  £10  10s.,  being 
the  difference  between  the  sum  due  by  and  the  two  sums 
due  to  the  defender,  the  Sheriff  expressing  his  regret  that 
the  parties  did  not  refer  the  question,  than  which  one 
more  unsuited  for  a  Court  of  law  he  could  not  have 
imagined,  to  the  determination  of  a  practical  farmer.  The 
Sheriffs'  interlocutors  were  as  follows : — 

Paislby,  2Qth  January y  1892. — Having  heard  parties'  pro- 
curators and  considered  the  closed  record,  proof  adduced,  and 
whole  process,  finds  in  fact  that  the  parties  entered  into  a  contract 
for  the  bowing  of  thirty  cows  at  £17  a  head  for  one  year  from 
11th  November,  1890;  finds  that  it  is  admitted  tliat  the  defender 
is  due  to  the  pursuer  the  two  sums  sued  for,  amounting  together 
to  £50  10s.  sterling;  finds  that,  as  the  result  of  the  proof,  the 
defender  is  entitled  to  set  off  against  these  sums  the  claims  set 
forth  in  the  action  at  his  instance,  viz.,  (1)  for  insufficient  grazing 
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to  the  ttmount  of  £70,  at  which  aBsesses  the  damage  ;  (2)  for  two    Rikiriwasd 
cows  removed,  and  in  place  of  which  the  pursuer  did  not  supply  ^^  jTiinnah 
inilk-yielding  cows,  £34 ;  and  (3)  the  price  of  one  load  of  bean    j^^  'S;',8m. 
meal,  provided  by  himself   for  the  cows  in  the  autumn,  £8 —  sheriffCowAir. 
together   £112;   and  as   this   sum   exceeds   that   to   which   the 
pursuer  is  entitltd,  finds  it  unnecessary  to  pronounce  any  decree 
in  the  action  at  the  pursuer's  instance ;  and  in  the  action  at  the 
defender's  instance  decerns  and  ordains  the  pursuer,  Robert  Kerr, 
to  make  payment  to  the  defender,  Matthew  Hannah,  of  the  sum  of 
£61  lOs.,  being  the  balance  over  and  above  what  is  due  to  him, 
with  interest  as  concluded  for;  finds  the  defender  entitled  to 
expenses,  d^c,  and  decerns.  Hugh  Cowan. 

Ifote, — In  the  opinion  of  the  Sheriff-Substitute  this  case  hinges 
on  the  question  of  whether  there  was  or  was  not  sufficient 
grazing,  the  pursuer  being  bound  under  the  contract  to  supply 
sufficient  grazing  during  the  summer.  The  witnesses  for  the 
pursuer  are  more  numerous  than  those  for  the  defender;  but,  with 
the  exception  of  William  Scott,  they  had  not  the  same  opportunity 
of  judging  of  the  grass.  Their  visits  were  late  in  the  season,  about 
the  end  of  September  or  beginning  of  October,  by  which  time  the 
grass  was  somewhat  recovered,  and  the  five  or  six  acres  which 
had  been  top-dressed  were  coming  into  use.  The  witnesses  for  the 
defender  speak  not  only  to  the  grass  itself  as  seen  by  them  through- 
out the  season,  but  to  facts  as  regards  the  grazing  of  the  cows 
inconsistent  with  their  finding  sufficient  grass.  The  cows,  they 
say,  went  travelling  about  the  field  looking  for  food  and  never 
resting  to  chew  the  cud.  Another  witness  says  they  sought  to 
get  out  of  the  field  to  get  at  the  grass  on  the  roadside.  Now, 
these  are  facts  which  speak  volumes  as  to  the  want  of  grazing. 
It  is  true  that  Mr.  Pot  tie  says  that  when  he  visited  the  field  on 
21st  September  he  found  the  cows  lying  down  and  chewing  the 
cud ;  but  by  that  time  they  liad  been  permitted  daily  to  get  a 
feed  of  foggage  in  an  adjoining  field. 

It  is,  moreover,  clearly  proved  that,  so  far  from  improving,  as 
it  ought  to  have  done,  the  yield  of  milk  fell  off  in  a  marked  manner 
when  the  cows  were  put  on  the  grass.  The  Sheriff-Substitute  con- 
siders, therefore,  that  on  this  head  the  defender  has  a  good  claim. 
In  estimating  the  damage  he  has  found  some  difficulty  from  the 
want  of  exact  data  to  go  upon.  The  defender's  agent  went  into 
elaborate  calculations  as  to  the  number  of  gallons  which  ought  to 
have  been  yielded,  and  sought  on  the  whole  to  make  out  that  his 
claim  of  £100  was  very  moderately  calculated.  But  it  is  well 
known  that  cows  do  not  always  give  the  quantity  of  milk  which 
they  ought  to  give.  Various  causes  besides  the  want  of  sufficient 
grazing,  important  as  tliat  is,  contribute  to  this.  At  best  the 
evidence  as  to  the  expected  yield  is  matter  of  opinion  more  than 
absolute  as  to  the  result.  It  is  a  jury  question,  and,  taking  every- 
thing into  account,  the  Sheriff-Substitute  considers  the  sum 
allowed  fair  and  reasonable.  Digitized  by  VjOOg  IC 
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Bs.HFKiw  AVD         On  the  Heccmd  head  of  defender's  claim,  it  seems  to  him  that 

BUTI. 

—         cows  Nos.  1 1  and  23  were  practically  valueless  to  the  bower ;  and 
sheriir^wAH    ^^^   ^^®  third   head,    he   lia«  allowed   the   price   of   the  load   of 
bean  meal  supplied  by  the  defender  in  July.  H.  C. 


Febw^iMtt.  Paisley,   20th  February,  1892.— The  Sheriff  having  advised 

Sheriff  cuTSL  ^he  conjoined  processes,  recalls  the  interlocutor  of  the  Sheriff- 
Substitute  dated  26th  January,  1892 ;  finds  that  the  parties 
entered  into  a  contract  for  the  bowing  of  thirty  cows  on  the 
pursuer  Kerr's  farm  of  East  Fulton  for  a  year  from  11th 
November,  1890,  on  the  conditions  expressed  in  the  agree- 
ment; finds  that  at  the  date  when  the  first  of  the  conjoined 
actions  was  raised,  rents  amounting  to  £50  10s,  were  due  under 
the  said  agreement  by  the  defender  Hannah,  and  that  no  part  of 
these  rents  has  since  been  paid ;  finds  that  the  pursuer  Kerr  failed 
to  supply,  in  terms  of  his  contract,  sufficient  grazing  for  the  cows 
during  the  summer  months,  and  that  the  defender  Hannah  has 
sustained,  through  such  failure,  damage  to  the  extent  of  £40; 
finds,  under  reference  to  the  note,  that  the  defender  Hannah  is 
entitled  to  an  abatement  of  £21  in  respect  of  two  cows  which 
were  practically  valueless  for  the  purposes  of  the  contract  during 
the  most  of  the  year,  and  which  were  removed  in  the  end  of 
August  and  not  replaced  by  others;  finds  that  the  defender 
Hannah  has  not  established  the  counter  claims  made  by  him  to 
any  further  extent ;  finds  that  he  has  removed  from  the  farm,  and 
that  it  is  consequently  unnecessary  to  pronounce  any  order  for  his 
removal  therefrom;  and,  as  the  result  of  these  findings,  decerns 
against  the  pursuer  Kerr  for  payment  to  the  defender  Hannah  of 
the  sum  of  £10  10s.  sterling,  being  the  difference  between  the 
sum  due  by  and  the  two  sums  due  to  the  defender  as  above  found: 
Finds  no  expenses  due  to  or  by  either  party  in  connection  with  the 
present  appeal,  but  quoati  ultra  finds  the  defender  Hannah  entitled 
to  two-thirds  of  the  taxed  amount  of  his  expenses,  the  fee  for  the 
debate  on  12th  January,  1892,  to  be  £5,  &c.,  and  decerns. 

John  Chsynb. 
Note, — It  is  admitted  by  the  pursuer  that  he  supplied  the 
defender  with  an  extra  ton  of  bean  meal,  and  also  during  the  latter 
part  of  the  season  allowed  the  cows  to  go  upon  the  foggage,  and, 
notwithstanding  his  denial,  I  think  it  proved  that  at  one  of  the 
meetings  in  August  he  offered  to  make  an  allowance  of  £30  in 
respect  of  insufficient  grazing.  These  facts,  taken  in  conjunction 
with  the  facts  held  by  the  Sheriff-Substitute  in  his  note,  induce 
me  to  accept  as  substantially  accurate  the  evidence  of  the  defender's 
witnesses,  who  speak  to  the  grazing  being  insufficient ;  and  on  a  con- 
sideration of  the  whole  evidence,  I  have  had  little  difficulty  in 
holding  with  the  Sheriff-Substitute  that  the  grass  in  the  field 
assigned  to  the  defender  was  last  season  insufficient  for  the  stock 
put  upon  it,  and  that  consetjuently  there  was,  on  the  part  of  the 
pursuer,  a  breach  of  contract  for  which  he  is  liable  in  damages. 
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I  have,  however,  found  it  a  matter  of  extreme  difficulty  to  put  a    Rinfmw  asd 
money  vahie  upon  the  loss  sustained  by  the  defender  through  the         Juannah 
insufficiency  of  grazing ;  and  I  think  it  is  much  to  be  regretted     ^^^^  ITibw 
that  the  parties  did  not  refer  the  question,  than  which  I  can  sheriifcHBTiri. 
hardly  imagine  one  more  unsuited  for  a  Court  of  law,  to  the  deter- 
mination of  a  practical  farmer  mutually  chosen.     The  difficulty  of 
determining  it  is,  moreover,  increased  by  the  evidence  which  has 
been  led  by  the  pursuer  as  to  the  probable  efifect  of  abruptly 
stopping  the  house  feeding  when  the  cows  were  put  out  to  the 
grass,  and  which  has  left  on  my  mind  the  impression  that  the 
lai^e   falling   off  in   the   yield   of  milk  that  undoubtedly  took 
place  after  the  cows  went  on  the  grass  was  to  some  extent  due  to 
injudicious  treatment;    but  taking  that  into  account,  and  after 
giving  the  matter  the  best  consideration  in  my  power,  I  have  come 
to  the  conclusion,  for  which,  however,  I  confess  my  inability  to 
formulate  my  grounds,  that  I  will  do  justice  to  both  parties  if  I 
allow  the  defender,  as  damages  for  the  insufficient  grazing  supplied 
by  the  pursuer,  the  siun  of  £40,  that  sum  including  the  value  of 
the  ton  of  bean  meal  which  the  defender  bought  for  the  cows  in 
July,  and  which  forms  a  separate  item  in  his  claim  as  stated. 

The  defender's  claim  for  an  abatement  of  £34  of  rent  in  respect 
of  the  cows  Nos.  1 1  and  23,  alleged  to  have  been  valueless  for  the 
purposes  of  the  contract,  cannot  in  my  opinion  be  allowed  to  its 
full  extent,  for  (a)  the  defender  had  some,  though  it  may  be  very 
little,  milk  from  one  at  least  of  these  cows ;  (6)  the  contract  was 
de  facto  terminated  after  only  eleven  months  had  expired ;  and  (c) 
there  is  evidence  going  to  show  that  for  a  portion  at  least  of  the 
eleven  months  the  defender  had  thirty-one  cows,  or  one  more  than 
the  contract  number,  in  his  byre ;  but,  on  the  whole,  I  think  it  is 
made  out  that  the  defender  had  a  substantial  ground  of  complaint 
in  connection  with  these  particular  cows,  and  I  have  felt  warranted 
in  sustaining  this  branch  of  his  claim  to  the  extent  of  £21.  It 
may  be  right,  however,  to  explain,  in  order  to  prevent  future 
misunderstanding,  that  the  sum  I  have  allowed  is  intended  to 
represent  the  whole  abatement  that  the  defender  is  entitled  to  in 
respect  of  the  two  cows  in  question,  and  not  merely  the  abatement 
for  the  period  prior  to  1 1th  September.  J.  C. 

For  pursuer— Mr.  W.   P.   Fullkrton   (Messrs,   Holmks,   Mac- 

TAVISH,  &  FULLKBTON),  GlaSgOW. 

For  defender— Mr.  D.  D.  T>ickie,  Paisley. 


SHERIFF  COURT  OF  KIRKCUDBRIGHTSHIRE.     No.  56. 
Robert  Kirk  &  Co.'s  Sequestration.  klkcumeioht- 

Bankruptcy — Competition  for    office    of   trustee — Claim    of    KirkTco/t 
brother-in-law^  BUh    not    discounted — Prescription —    8«i«^"on. 
Stamp  duty — Cash  lent — Production  of  vouchers  and  title 
— Expression  *^To  yoods," — At  a  meeting  of  the  creditors 
of  K  for  the  election  of  a  trustee  a  competition  having 
arisen  between  M  and  M*C,  and  M  having  secured  an      i 
apparent  majority  of  £283  13s.  5d.,  M*C  objected  to  the  ^8^^ 
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Kjucddmioht-  votes,  inter  dlid,  (1)  of  B  (a  brother-in-law  of  K),  whose 

*—   ,  claim  of  £445  was  made   up  of  three  bills  for  J6115, 

s^qaM^ratiou.  £190,  and  £90  respectively,  and  various  sums  of  cash 

lent.  The  affidavit  gave  no  explanation  of  the  cause 
of  granting  these  bills.  One  of  the  bills  was  pre- 
scribed and  insufficiently  stamped;  another  was  not 
pnxiuced ;  and  none  of  them  were  ever  discounted  or 
showed  any  markings.  No  vouchers  were  produced  for 
the  cash  lent;  (2)  of  P  who  claimed  as  an  executor,  but  did 
not  instruct  her  title;  and  (3)  of  H  and  R,  whose  w^holc 
claim  was  expressed  by  the  words  "To  goods."  ffehl 
that  these  objections  were  fatal,  and  claims  therefore 
rejected. 

The  estates  of  Robert  Kirk  &  Co.,  licensed  grocers  in 
Kirkcudbright,  were  sequestrated  on  4th  December,  1891. 
The  meeting  for  election  of  trustee  was  held  on  16th 
December,  at  which  William  George  Milroy,  solicitor, 
Kirkcudbright;  Richard  M'Culloch,  accountant,  Glasgow; 
and  William  Nicholson,  jun.,  solicitor,  Kirkcudbright,  were 
nominated  for  the  office,  all  in  opposition.  Milroy  obtained 
votes  to  the  extent  of  £846  8s.  7d.,  M*Culloch  to  the  extent 
of  £562  15s.  2d.,  showing  a  majority  in  favour  of  Milroy  of 
£283  13s.  5d. 

M*Culloch  lodged  notes  of  objections  to  the  votes  of 
sundry  creditoi-s  who  vote^for  Milroy,  as  follows: — 

(1)  John  Bell,  auctioneer,  Castle-Douglas,  claiming  t<>  be 
ranked  and  to  vote  for  the  sum  of  £445. 

The  claimant  is  a  brother-in-law^  of  bankrupt,     .     .     .     and 
is  conjunct  with  him.     The  whole  claim  is  invalid. 
The  account  annexed  to  the  oath  is  invahd  in  the 
following  particulars: — 
1890 — Sept.  20,  Lent  cash;  no  voucher,    -         -    £10 
Oct.    27,        do.,  do.,  -        -       25 

1891— Jan.    19,        do.,  do.,  -        -       25 

Do.,  do.,  do.,  -         -       10 

Bill  dated  4th  March,  1882,  at  three  months,  £115. 

Bill  prescribed.     Stamp  insufficient.    No  account  or  voucher 
produced.     No  reference  is  made  to  bill  in  oath.     Ni» 
date  in  accoimt.     No  indorsation. 
Bill  dated  11th  December,  1889,  at  three  months,  £190. 

Bill  not  referred  to  in  oath.  No  account  or  voucher 
produced.  Entry  in  account  not  dated.  Debt  not 
due.  Although  bill  dated  two  years  ago,  not  yet  dis- 
counted* or  operated  upon.  No  indorsation.  Claimant 
brother-in-law  of  bankrupt. 
Siun  in  bill  due  15th  January,  1892,  at  Bank  of  Scotland, 
Castle-Douglas,  £90. 

Bill  not  produced.     Sum  not  yet  due.     Bill  not  referred  to 
in  oath.     No  deduction  is  made.  .  .  . 
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(2)  Mrs.  Mai^aret  Beattie  or  Palmer,  trustee  for  the  late  John  kirecudbbioht- 
C.  Palmer,  grocer  in  Kirkcudbright.  KirkTco  ■ 

Her  title  as  trustee  not  produced.     The  claim  is  for  half-    s«quMtration. 
year's  rent  of  shop  and  store.     No  lease  or  missive 
produced, £9  15     0 

(3)  Henry  <fe  Richardson,  biscuit  manufacturers,  Tongland. 
This  claim  is  wholly  invalid.     All  the  entries  are  stated 

"To  goods," £6  16     0 

The  Sheriff-Substitute  (Lyell),  after  hearing  parties, 
pronounced  the  following  interlocutor: — 

Kirkcudbright,  I3th  Janvary,  1892.— The  Sheriff-Substitute  J^n-i^^aw. 
having  considered  the  objections  for  Richard  M*Culloch  to  the  sheriff  ltbll. 
election  of  William  George  Milroy  to  the  office  of  tnistee  in  the 
sequestration  of  Robert  Kirk  k  Company,  licensed  grocers,  Kirk- 
cudbright, and  the  objections  for  the  said  William  George  Milroy 
to  the  election  of  the  said  Richard  M'Culloch  to  the  said  office, 
finds  in  fact  (1)  that  the  claim  of  John  Bell,  auctioneer  in  Castle- 
Douglas,  is  insufficiently  vouched  to  the  extent  of  £375  to  entitle 
his  vote  to  that  amount  to  be  counted  at  the  said  election;  (2) 
that  the  claims  of  Mrs.  Margaret  Beattie  or  Palmer  and  Henry  & 
Richardson  are  not  vouched  in  terms  of  law;  (3)  that  it  is  there- 
fore not  necessary  to  consider  further  the  objections  of  the  said 
Richard  M'Culloch,  nor  the  objection  of  the  said  William  George 
Milroy  so  far  as  these  were  insisted  in  at  the  bar;  therefore 
sustains  the  objections  to  the  votes  of  the  said  John  Bell  to  the 
aforesaid  amount  in  value  of  £375,  Mrs.  Margaret  Palmer  to  the 
amount  in  value  of  £9  15s.,  and  Henry  k  Richardson  to  the 
amoimt  of  £6  IGs. ;  declares  the  said  Richard  M*Culloch  duly 
elected  trustee  on  the  said  sequestrated  estate,  and,  on  his  finding 
caution  to  the  amount  fixed  by  the  creditors,  finds  that  he  is 
entitled  to  be  confirmed  in  the  said  office;  finds  the  said  William 
George  Milroy  liable  to  the  said  Richard  M*Culloch  in  the  expense 
of  the  competition,  which  modifies  to  the  sum  of  two  guineas,  and 
decerns.  William  Darling  Lyell. 

Note, — Mr.  Bell's  claim  to  vote  in  the  sequestration  is  founded 
(1)  upon  an  open  account;  (2)  upon  three  bills;  and  the  amoimt 
said  to  be  due  to  him  by  the  bankrupt  is  £445.    . 

First,  as  to  the  open  account.  Four  entries  bear  the  words 
"lent  cash,"  the  amount  in  all  being  £70.  For  this  sum  no 
voucher  is  produced,  and  the  agent  very  wisely  and  properly 
admitted  at  the  discussion  that  the  objection  is  good. 

Second,  as  to  the  bills.  (1)  The  first  for  £115  is  dated 
March  4th,  1882,  and  has  never  been  discounted.  It  is  therefore 
exactly  the  reverse  of  evidence  of  a  debt  being  due.  It  is  prima 
facie  evidence  that  the  debt,  if  it  ever  existed,  has  been  either 
abandoned  or  discharged.  (2)  The  second  bill  is  for  £190,  and 
dated  December  11th,  1889.  It  has  not  been  discounted,  and 
there  arc  no  markings  on  it  to  show  that  it  has  either  passed        i 
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KiuEcosBKi«BT-  tlirough  a  bank  or  been  otherwise  used.     The  words  of  the  late 

Kir^Co.t     ^^  President  in  Tytl(r  v  Walker,  1883,  10  R.  699,  apply  almost 

Bwinegtituon.  j^  terms  to  this  state  of  matters.     "  Now,  when  we  consider  that 

Jan.  M^iMs.     a  ^j^^  payee  is  the  brother-in-law  of  the  bankrupt,  and  that  the 

sharitTLTBti.    «« notes  (* bills')  were  produced  under  such  peculiar  circumstances, 

"  it  seems  to  be  impossible  to  sustain  this  claim  to  vote.     It  is 

"  quite  true  that  there  might  have  been  a  sufficient  explanation ; 

^*  but  without  such  an  explanation,  and  with  no  statement  as  to 

"  the  cause  for  which  the  promissory  notes  (* bills')  were  giant'ed, 

"  except  that  they  were  for  value,  I  am  clearly  of  opinion  that 

^Hhere  are  no  sufficient  vouchers  for  this  claim,  and  that  the 

"  objection  must  be  sustained." 

In  the  face  of  that  emphatic  decision,  and  of  the  cases  of 
Anderwn  v  Guild,  14  D.  866,  and  Taman's  Trustee  (Ker)  v  Wtthaniy 
1884,  11  R.  776  (in  which  the  First  Division  adhered  to  the 
judgment  of  one  of  my  predecessors),  it  is  clearly  impossible  for 
me  to  come  to  any  other  conclusion  than  that  the  claim  of  Mr. 
Bell,  so  far  as  resting  on  the  first  two  bills  and  unsupported  by 
any  information  or  explanation  in  the  affidavit,  cannot  be  sustained. 

1  need  not  consider  the  third  bill,  as  the  question  is  decided 
without  so  doing.  The  bill  was  not  due,  and  was  therefore  not 
produced  at  the  meeting.  It  has  since,  however,  been  got  up 
from  the  bank,  and  bears  evidence  of  being  indorsed.  Were  it 
necessary  to  decide  the  point  I  should  hold  that  the  reason  why 
this  voucher  was  not  produced  should  have  been  set  forth  in  the 
affidavit  and  claim,  and  Mr.  Bell  should  have  sworn  to  the  cause 
of  his  not  having  the  document  in  his  possession  (2  BelFs  Com., 
7th  ed.,  310).  I  do  not  say  that  the  affidavit  may  not  now  be 
amended  to  that  effect,  but  that  would  net  in  my  opinion  have  the 
necessary  result  of  validating  a  vote  on  what  was  to  all  intents 
and  purposes  an  unvouched  claim. 

It  was  admitted  at  the  discussion  that  the  objections  to  Mrs. 
Palmer's  and  Mr.  Richardson's  votes  could  not  be  gainsaid. 

The  result  is  that  I  have  deducted  the  amounts  of  (1)  the 
money  lent  and  unvouched,  and  (2)  the  amounts  contained  in  the 
first  two  bills  from  Mr.  Bell's  vote;  and  the  whole  amount  of  Mrs. 
Palmer's  and  Mr.  Richardson's  votes  from  Mr.  Milroy's  apparent 
majority,  as  thus : — 

£846     8     7 


Mr.  Milroy's  apparent  votes. 

Deduct  (Bell's  votes)— 

Money  lent, 

£70 

0 

0 

First  bill, 

115 

0 

0 

Second  bill. 

190 

0 

0 

Mrs.  Palmer's  vote,  - 

9 

15 

0 

Richardson's  vote,     - 

6 

16 

0 

391  11     0 
Total  amount  for  Mr.  Milroy,     -    £454  17     7 
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I  need  not  consider  Mr.  Milroy's  objections  to  Mr.  M^Culloch's  kimcudmuoht- 
votes.    The  whole  objections  insisted  in  amount  to  only  £51  2s.  Id.,     RirkXco  a 
and  even  if  I  sustained  them  all  Mr.  M'CuUoch  would  still  have  a   8«Qu«tration. 
clear  majority  of  valid  votes.  W.  D.  L.        Jan.  w^ism. 

For  Milroy — Mr.  W.  Nicholson,  jun.,  Kirkcudbright. 

For  M*Culloch— Mr.  A.  W.  Findlay,  Dumfries. 


BheritTLTKLL. 


RlVFRSW  AVD 
BUTl. 

Yonagv 
MaglBtratM  of 
Renfrew,  Ac. 


SHERIFF  COURT  OF   RENFREW  AND   BUTE-       No.  57. 
Young,  Pwrsuer;  Buroh  of  Renfrew  and  John  Barr, 

DefeTiders. 

Ferry — Edict  nautse,  caupones. — Held  (I)  that  magistrates, 
owners  of  a  private  ferry,  are  entitled  to  let  the  same  to 
a  tacksman,  and  are  not  responsible  for  his  fault  in 
working  it ;  (2)  that  private  ferrymen  are  among  those 
subject  to  the  responsibilities  of  the  edict  nautoB^  caupones; 
and  (3)  that  where  an  accident  could  have  been  avoided 
by  human  forethought  or  energy  the  plea  of  damnum 
faiale  is  untenable. 
The  magistrates  and  town  council  of  a  burgh  had,  in 
virtue  of  a  crown  grant  in  their  favour,  the  exclusive  right 
of  ferrying  passengers  and  goods  across  a  river.     They 
leased  this  right  for  two  years.    During  the  currency  of  the 
lease  and  in  course  of  a  passage  the  ferryboat  became  sub- 
merged and  two  horses  were  drowned  and  a  brake  to  which 
they  were  attached  was  partially  destroyed.     The  owner 
brought  an  action  for  the  loss  he  had  sustained  against  the 
magistrates  and  town  council  and  also  the  ferryman.     It 
was  held  that,  as  the  ferryboat  was  of  usual  and  proper 
construction  and  in  good  and  sufficient  order  at  the  time  of 
the  accident,  liability  did  not  attach  to  the  magistrates  and 
town  council,  the   ferryboat  having  been   leased  to  and 
being  at  the  time  of  the  accident  under  the  control  of  the 
tacksman,  and  that  the  latter  alone  was  liable,  the  accident 
having  been  caused  by  his  negligence  and  want  of  care. 
The  interlocutors  of  the  Sheriffs  (Cheyne  and  Cowan) 
were  as  follows : — 

Paisley,  2nd  February^  1892. — Having  heard  parties'  procu- 
rators and  considered  the  closed  record,  proof  adduced,  and  whole 
process,  for  the  reasons  stated  infra,  finds  in  fact  that  the 
defenders,  the  magistrates  of  Renfrew,  are  owners  of  the  steam 
ferryboat  plying  for  the  conveyance  of  goods,  passengers,  <fec., 
between  Yoker  and  Renfrew,  and  the  defender  Barr  is  tenant 
thereof  under  the  articles  of  roup  and  set ;  that  on  the  night  of 
2l8t  September,  1891,  in  the  passage  from  Yoker  to  Renfrew,  the 
said  ferryboat  was  submerged  about  fifteen  feet  short  of  the  pier 
at  Renfrew,  two  horses  belonging  to  the  pursuer  being  drowned 
and  his  brake  and  the  furniture  thereof  sustaining  considerable 
damage ;  that  Ihe  submerging  of  the  boat  was  caused  h 


Feb.  i,  IMS. 
Sheriff  OowAV. 
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RinFRBw  AHD  uiiprecedentcdly  heavy  fresh  in  the  river  Clyde  which  caused  the 
Youni  V  vessel  to  lurch  to  the  Glasgow  side,  the  water  pouring  in  volume 
Rfinfrew^c/  *^^  *^®  stokcholc  of  the  boat,  and  thence  into  the  centre  bilge 
Feb.iri8»2.  compartments  of  the  vessel ;  that  the  said  ferryboat  was  con- 
sheriffCovAir.  structcd  in  a  manner  similar  to  other  ferryboats  stationed  on  the 
river  Clyde  and  was  at  the  date  of  the  accident  in  good  and 
suflBcient  order;  finds,  further,  that  the  said  boat  was  divided 
beneath  the  deck  into  three  watertight  bilges  or  compartments — 
each  of  these  being  divided  into  two  by  a  longitudinal  bulkhead 
which  was  not  watertight ;  that,  for  the  purpose  of  pumping  dry 
the  end  compartments,  sluices  piercing  the  lateral  bulkheads  were 
provided  between  them  and  the  centre  compartments,  said  sluices 
being  opened  and  shut  by  keys  let  into  the  deck  ;  that  at  the  time 
of  the  vessel  being  submerged  the  said  sluices  were  open,  and  the 
water  which  poured  into  the  centre  compartments  had  thus  free 
access  over  the  whole  of  the  bilges — the  advantage  of  separate 
watertight  compartments  being  thus  nullified ;  finds  that  it  is  not 
established  that  there  was  fault  on  the  part  of  the  magistrates,  and 
that  they  are  entitled  to  absolvitor;  finds  that,  while  the  in-pouring 
of  the  said  volume  of  water  was  due  to  the  exceptionally  heavy 
rainfall,'  the  sinking  of  the  vessel  was  materially  contributed  to,  if 
not  entirely  occasioned  by,  the  fault  of  the  defender  Barr  in  having  j 
the  sluices  open  and  not  shut :  Finds  in  law,  therefore,  that  he  is  . , 
responsible  to  the  pursuer  for  the  loss  sustained  by  him  ;  assesses 
the  damage  at  the  sum  of  £140;  assoilzies  the  defenders,  the 
provost,  magistrates,  and  town  council  of  the  burgh  of  Renfrew, 
from  the  conclusions  of  the  libel,  with  expenses  as  the  same  may 
\ye  taxed,  the  debate  fee  of  £5  being  allowed,  and  extra  allow- 
ance being  given  for  certain  witnesses ;  further  decerns  against 
the  defender  John  Barr  for  the  said  sum  of  -£140,  with  interest,  as 
concluded  for,  and  for  expenses  to  the  pursuer  as  the  same  may 
be  allowed,  an  extra  allowance  being  given  for  certain  witnesses, 
the  said  expenses  being  modified  by  deduction  of  one-third  of 
the  taxed  amount  because  of  the  length  of  the  cross-examination 
of  witnesses  and  general  expense  presumably  occasioned  by  the 
pursuer's  anxiety  to  make  out  his  case  against  the  other  defenders. 

Hugh  Cowan. 
I^ote. — The  foimdation  of  this  case,  as  of  every  other  for 
reparation,  must  be  fault  or  culpa  on  the  part  of  the  persons 
sought  to  be  made  liable.  Two  parties  are  here  sued,  the  bui^h 
of  Renfrew,  as  owners  under  grant  from  the  crown  of  the  right  of 
feiTy,  and  owners  also  of  the  houses,  boats,  and  other  appliances 
necessarj-  for  the  conduct  of  service,  and  the  tacksman,  John  Barr, 
as  the  actual  conductor  of  the  traffic,  with  whom,  on  the  night  of 
the  accident,  the  pursuer^s  contract  was  ent^jred  into.  Recognising 
that,  when  a  disaster  such  as  that  which  took  place  on  the  night  of 
2l8t  September  occurs,  it  is  the  duty  of  those  in  chaise  of  the 
ferry  to  give  primd  facie  explanation  of  the  ciroumst4inceH,  the 
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defenders,  when   proof    before  answer  was  of  consent  allowed,    ^""J^JJ^"" 
arranged  to  lead  in  the  proof.  yo"^  » 

It  is,  however,  in  the  opinion  of  the  Sheriff-Substitute,  settled    rJS!Smw.' 
law  that,  before  decree  can  be  pronounced  against  either  or  both,     Fcb.'iri892. 
fault  must  be  established — either  active  fault  in  some  wrongous  sheriffOowAii. 
act,  or  passive  fault  in  the  disregard  of  those  ordinary  and  proper 
precautions  needful  for  the  public  safety  and  imperatively  required 
from  those  in  charge  of  a  monopoly  such  as  a  ierry.     With  what 
jealousy  the  law  guards  the  rights  and  safety  of  the  public  where 
statutory  duty  is  laid  upon  magistrates  or  commissioners  of  police 
is  well  illustrated  in  St^hen  v  Magistrates  of  Thurso,  1872,  3  R. 
535.     But  that  fault  must  be  established  is  distinctly  laid  down 
in  the  leading  cases  of  Weston  v  Tailors  of  Potter rotv,  1839,  1  I). 
1218,  and  CampMl  v  Kennedy,  1864,  3  M.  121.     The  principle 
then  authoritatively  stated  has  since  been  consistently  acted  on. 
The  question  always  is  whether  and  to  what  extent  there  is  fault. 

The  fii-st  question  to  be  determined  in  this  case  is  as  to  the 
cause  of  the  untoward  accident.  The  Sheriff-Substitute  thinks 
that  by  a  variety  of  witnesses  it  is  established  that  an  excep- 
tionally heavy  fresh  was  running  in  the  river  that  night,  estimated 
by  those  who  saw  it  at  from  seven  to  ten  knots  an  hour.  The 
evidence  of  Captain  White  and  from  Paisley  observatory  as  to  the 
rainfall  is  important  in  corroboration.  This  heavy  rush  of  water 
seems  to  have  come  on  suddenly,  and  at  the  time  of  the  accident — 
the  tide  being  three-quarters  ebb— would  be  at  its  greatest.  In 
preceding  runs  there  seems  to  have  been  nothing  to  indicate  the 
propriety  of  stopping  the  traffic — a  very  strong  step,  not  to  be 
lightly  taken.  The  current  was,  however,  so  strong  as  to  require 
care  and  good  guidance ;  and  the  Sheriff-Substitute  thinks  that 
there  is  proof  in  the  taking  on  of  lighter  loads  and  the  trimming 
of  the  cargo  that  the  ferryman  was  attending  to  his  duty  in  this 
particular.  All  seems  to  have  gone  on  well  till  they  came  to  mid- 
stream, when  the  current  bearing  heavily  at  the  upper  or  Glasgow 
side  of  the  boat  seems  to  have  sucked  the  bow  under  the  current, 
the  immediate  effect  being  the  inrush  of  water  in  considerable 
volume  and  the  sinking  of  the  boat.  With  that  sinking  it  is  clear 
that  the  breaking  of  the  chain  had  nothing  to  do.  The  breaking 
of  the  chain  was  the  consequence,  not  the  cause,  of  the  mishap. 

In  considering  whether  either  or  both  of  the  defenders  arc  or 
are  not  responsible  for  this  occurrence,  the  Sheriff-Substitute,  on 
the  authority  of  Duncan  v  Magistrates  of  Aberdeen,  30th  June, 
1877,  14  S.L.R.  603,  holds  that  the  magistrates  were  entitled  to 
let  the  ferry  to  an  independent  contractor.  It  is  a  moot  point 
whether  by  so  doing  they  can  altogether  absolve  themselves  from 
all  responsibility  towards  the  general  public.  In  this  proof  they 
have  sought  to  establish  that  the  appliances  they  provided  were  in 
good  and  sufficient  order.  That  they  were  so  in  May,  when  it  was 
handed  to  the  tacksman,  appears  from  report  No.  11,  spoken  to 
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ID  bj  James  Hanrey,  John  Scott,  and  William  Mljardy,  also  by 
William  Irving,  one  of  the  defenders,  who,  being  a  practical  boiler- 
>|jj^y«2'  maker,  superintended  the  ferry.  The  condition  of  the  boat  after 
FebTiTisw.  ^^®  accident,  and  when  on  the  slip  at  Bowling,  is  shown  by  report 
sheruFoowAii.  No.  12,  spokcn  to  by  Andrew  Campbell,  Charles  Fergus,  and 
Donald  M*Intosh,  Scott  &  Co/s  manager.  It  was  then  found  that 
there  was  but  one  injury  to  the  hull,  a  started  strap  at  the  north 
end  of  the  boat  occasioned  by  one  loose  riyet,  an  injury  which 
might  or  might  not  have  existed  before  the  accident^  but  which, 
even  if  it  did,  would  have  caused  a  leakage  of  only  half-argallon  in 
an  hour.  The  pursuer's  witnesses,  Alexander  and  James  Fullerton, 
however,  say  there  were  two  started  rivets,  the  former  apparently 
placing  them  in  the  same  strap,  the  latter  in  separate  straps.  It 
is  little  wonder  if  they  differ,  for  though  they  made  a  report 
at  the  time,  the  pursuer  has  not  chosen  to  produce  it,  and  they 
speak  from  memory.  The  Sheriff-Substitute  prefers  the  testimony 
of  witnesses  whose  report  is  produced.  Both  the  Messrs.  Ful- 
lerton are  very  confident  in  their  statements  as  to  a  defective  rivet 
in  the  side  of  the  boat  being  of  old  standing,  while  its  true  history 
shows  that  it  was  knocked  out  after  the  boat  was  put  on  the  slip. 
Mr.  James  Fullerton  details  his  experiment  with  a  knife  at  the  loose 
rivet  or  bolt  on  the  platform  hinge.  Of  this  defect  his  brother 
thinks  very  little,  and  on  referring  to  pp.  312  and  340  it  will  be 
seen  that  when  tested  with  a  hose-pipe  it  admitted  no  water  to 
the  bilges.  But  even  if  the  defects  in  rivets  spoken  to  by  Messrs. 
Fullerton  existed  they  would  not  affect  the  decision  of  the  case, 
for  if  there  is  one  fact  clearer  than  another  it  is  that  there  was 
no  accumulation  of  water  in  the  bilges  before  the  accident. 

Another  source  of  water  supply  was  said  to  be  the  scuttles 
being  provided  with  ill-fitting  lids  and  being  flush  with  the  decks. 
Even  Mr.  Fullerton,  who  speaks  to  the  scuttle  lids  being  too  small, 
admits  that  they  rest  on  a  ledge — the  aperture  which  thoy  covered 
being  14^  inches  diameter  and  the  lids  15^  inches  diameter. 
As  they  each  weighed  20  lbs.  the  Sheriff-Substitute  considers  that 
whether  they  did  or  did  not  lock — a  moot  point  on  which  there  is 
much  contradiction — ^they  would,  when  resting  on  the  ledge,  be 
practically  impervious  to  water.  It  is  no  doubt  true  that  the 
scuttles  have  since  the  accident  been  raised  some  10  inches  above 
the  deck,  so  also  has  the  coaming  of  the  stokehole.  This,  in  view 
of  the  new  danger  disclosed  by  the  accident,  is  but  right  and 
proper.  It  does  not  conclusively  show  that  they  were  previously 
wrong,  to  the  effect  of  establishing  liability  against  the  defender. 
A  similar  objection,  arising  from-  the  enlargement  of  a  conduit 
shown  by  an  extraordinary  rainfall  to  be  insu^cient,  was  overruled 
in  TennefU  v  E.  Glasgow,  1862,  1  M.  133.  In  Firte  v  MagiitraUi 
of  Aberdeen,  1871,  9  M.  422,  the  Lord  Justice-Clerk  says  that 
"  a  claim  for  reparation  can  only  arise  where  the  event  causing 
**  the  damage  is  shown  to  be  such  as  might  have  reasonably  been 
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"foreaeen  and  guarded  against."     Now,  this  boat  has  been  23   afcOTWAHD 
years  on  the  passage,  and  no  such  influx  of  water  ever  happened       Yo"ung» 
before.     On  the  whole  matter,  it  appears  to  the  Sheriff-Substitute   ^t^^^S! 
that  the  boat  placed  on  this  passage  by  the  magistrates  of  Renfrew     FebilTiPM. 
was  reasonably  fitted  and  equipped  for  all  known  and  ordinary  shcriffOowAH. 
perils  of  the  ferry. 

The  boat  was,  moreover,  provided  with  watertight  compart- 
ments, the  end  compartments  having  a  capacity  of  20  tons  each, 
and  the  centre  one  of  36  tons.  It  was  the  duty  of  the  tacksman 
to  sail  the  boat  in  such  a  manner  as  to  conserve  the  safety  of 
the  public.  He  did  not  do  so.  Contraiy  to  the  practice  in  the 
Govan  boat,  he  kept  the  sluices  open,  with  the  result  that  there 
was  nothing  to  prevent  the  water,  when  it  did  come  in,  spreading 
over  and  filling  the  whole  boat.  Had  the  sluices  been  shut  when 
the  engineman  put  on  full  steam  the  probability  is  that  the  fifteen 
feet  needed  for  safety  would  have  been  covered,  the  pier  reached, 
and  the  pursuer's  brake  and  horses  safely  brought  to  land.  For 
this  fault  the  tacksman  is  alone  responsible.  Such  was  the  express 
decision  in  Duncan  v  MagistrcUes  of  Aberdeen  as  regards  a  feny. 
Such  also  as  regards  the  water-closet  provided  of  good  construction 
by  the  landlord,  but  caused  through  the  tenant's  fault  to  overflow 
to  the  great  injury  of  the  house  below,  in  Weston  v  Tailors  of 
Potterrow.  H.  C. 


Paislbt,  2ith  Febrmry,  1892. — The  Sheriff  having  advised  F6b.»i^i89i 
the  process,  recalls  the  interlocutor  of  the  Sheriff-Substitute  dated  sheriff  omthi. 
2nd  February  current :  Finds  in  fact  (1)  that  the  defenders,  the 
Provost,  magistrates,  and  town  council  of  the  burgh  of  Renfrew, 
are,  under  a  crown  grant  in  their  favour,  vested  with  the  exclusive 
right  of  ferrying  passengers  or  goods  for  hire  across  the  river 
Clyde  within  certain  specified  limits  in  the  neighbourhood  of  the 
burgh,  and  in  connection  with  said  right  they  own  a  steam 
ferryboat  which  is  used  for  the  transport  of  the  ferry  traffic; 
(2)  that  under  the  articles  of  roup  and  set  the  other  defender, 
John  Barr,  became  tacksman  of  the  foresaid  right  of  ferry, 
together  with  the  steam  ferryboat  and  other  appliances  and 
conveniences  connected  therewith  for  the  period  of  two  years  from 
28th  May,  1891,  and  since  that  date  the  ferry  has  been  conducted 
by  him  as  tacksman ;  (3)  that  on  the  evening  of  2 1st  September, 
1891,  the  said  steam  ferryboat,  when  crossing  from  Yoker  to 
Renfrew  with,  inter  alia,  a  brake  and  three  horses  belonging  to 
the  pursuer  on  board,  was  submerged  when  within  about  fifteen 
feet  of  the  pier  at  Renfrew,  with  the  result  that  two  of  the 
pursuer's  horses  were  drowned  and  that  his  brake  and  the  furni- 
ture thereof  were  considerably  damaged  ;  (4)  that  the  said  steam 
ferryboat  was  of  usual  and  proper  construction,  and  was  at  the 
date  of  the  accident  in  good  and  sufficient  order ;  (5)  that,  while 
on  the  evening  of  21st  September,  1891,  there  was  an  unusually 
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^"bdt»  *""  strong  current  on  the  river,  the  accident  would  not  have  happened 
Young  •      ^^^  ^^^  ^^®  negligence  of  the  defender  Barr  or  his  servants  in 
^JJSflSS^'  allowing  water  to  accumulate  in  the  bilges  and  in  leaving  the 
Feb.  siTisos.    sluices  provided  in  the  transverse  watertight  bulkheads  open ;  and 
sheriifoHjTHi.  (6)  that  the  loss  sustained  by  the  pursuer  through  the  submersion 
of  the  ferryboat  on  the  evening  amounted  to  £140;  and  as  the 
legal  result  of  the  foregoing  findings  assoilzies  the  defenders,  the 
Provost,  magistrates,  and  town  council  of  the  burgh  of  Renfrew, 
from  the   conclusions  of  the  action,   and  decerns  against  the 
defender  John  Barr  for  payment  to  the  pursuer  of  the  sum  of 
£140  sterling,  with  legal*  interest  thereon  from  the  date  of  citation 
till  paid :  Finds  the  pursuer  liable  in  expenses  to  the  defenders, 
the  Provost,  magistrates,  and  town  council  of  the  burgh  of  Ren- 
frew, and  entitled  to  his  expenses — subject  to  a  deduction  of  one- 
fourth  of  the  taxed  amount — from  the  defender  John  Barr,  <kc. 

John  Chkynb. 
Note, — There  can  be  no  doubt  that  on  the  evening  of  2lBt 
September  last  there  was  an  unusually  heavy  fresh  in  the  Clyde, 
and  in  one  sense  it  is  accurate  enough  to  say  that  the  strong 
current  running  at  the  time  was  the  cause  of  the  disaster  which 
haa  given  rise  to  this  action  ;  but  it  seems  to  me  quite  impossible 
to  find  upon  the  evidence  that  the  accident  could  not  have  been 
avoided  by  human  foresight  or  energy,  and  I  must  therefore  repel, 
and  I  do  so  without  doubt  or  difficulty,  the  plea  of  damnum 
fatcde.  It  might  be  a  sufficient  answer  to  it  to  point  out  that  the 
condition  of  the  river  at  the  time  was  known  to  the  tacksman,  and 
that  he,  having  the  control  of  the  ferry,  could  or  should,  if  he 
apprehended  danger,  have  temporarily  stopped  the  traffic;  but, 
apart  from  that  consideration,  the  evidence  satisfies  me  that  there 
was  really  no  necessity  for  his  taking  that  step,  and  that  the 
accident  would  not  have  happened  if  he  and  his  servants  had  paid 
proper  attention  to  the  state  of  the  bilges  and  had  kept  the  sluices 
closed.  It  is  satisfactorily  enough  proved  that  the  bilges  were 
practically  free  of  water  when  Arthur  came  on  duty  at  6  o'clock 
that  evening,  Egar,  who  had  the  day  shift,  having  pumped  them 
dry  just  before  he  was  relieved ;  but  if,  which  is  not  quite  clear, 
Arthur's  evidence  is  read  as  meaning  that  he  examined  the  bilges 
shortly  before  the  accident  (which  took  place  a  little  after  8 
o'clock),  and  that  they  were  then  free  of  water,  I  am  sorry  to  say 
that  I  cannot  believe  it  in  view  of  the  fact,  which  I  hold  to  be 
established,  that  a  list  manifested  itself  soon  after  the  boat  left 
the  Yoker  shore  on  her  last  run  And  before  she  got  into  the  full 
strength  of  the  current.  To  my  mind  that  fact  cannot  be  satis- 
factorily accounted  for  except  upon  the  supposition,  which  on 
other  grounds  strikes  me  as  a  highly  probable  one,  that  a  good 
deal  of  water  had  got  into  the  boat  in  the  way  of  drippings  from 
the  chain  and  possibly  in  some  manner  down  the  stoke-hole  in 
the  course  of  the  twelve  trips  made  between  6  o'clock  and  8  o'clock. 
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and  that,  when  she  left  the  Yoker  shore  with  the  pursuer's  brake   Ebhfmw  ahd 

on  board,"  she  was  to  some  extent  water-logged ;  and,  if  this  sup-       ^  — ^  ^  . 

position   be   adopted,    it   seems   impossible   to  acquit  Arthur  of    aio&rewjt^' 

negligence.      Looking  to  the  condition  of  the  river,  it  would,  I    Feb.'iJTifiw. 

think,  have  been  prudent  in  him  to  use  the  pump  every  half-hour  shernfoHjTHB. 

that  evening ;  but,  at  any  rate,  the  list  should  have  warned  him 

that  there  was  something  wrong,  and  that  there  was  danger  in 

proceeding,  and  when  he  saw  it  he  ought,  in  my  judgment,  either 

to  have  put  back  (as  Barr  did  on  a  previous  trip)  or  to  have 

stopped  the  engines.      Had  he  acted  in  that  way  and  pumped 

the  boat  dry  before  re-starting,  I  have  a  strong  notion  that  he 

would  have  made  the  passage  in  safety,  and  his  omission  in  this 

respect — apart  altogether  from  the  fact  that  the  sluices  were  open 

— seems  to  me  to  warrant  a  verdict  against  his  employer.     But 

the  case  does  not  stop  there,  for  along  with  the  Sheriff-Substitute 

I  attach  much  importance  to  the  fact  that  the  sluices  in  the  two 

transverse  bulkheads  were  allowed  to  remain  open.     Had  they 

been  shut,  as  they  clearly  should  have  been,  it  is  quite  possible 

that  the  boat  might  not  have  sunk  at  all,  or  at  any  rate  she  might 

have  been  kept  afloat  long  enough  to  enable  her  to  reach  the  pier 

(from  which  she  was  only  fifteen  feet  when  she  went  down)  and  to 

land  her  cargo  in  safety,  and  the  failure  to  shut  them  furnishes,  in 

my  opinion,  an  additional  ground  for  holding  the  tacksman  liable 

in  this  action.     Entertaining  these  views,   I  do  not  require  to 

determine  whether  the  pursuer  could  have  succeeded  against  the 

tacksman  without  proof  of  culpay  but  I  may  say  that,  had  it  been 

necessary  to  answer  that  question,  I  would,  as  at  present  advised, 

have   answered   it   in   the   pursuer's   favour.      The  institutional 

writers  include  ferrymen  among  the  persons  who  are  subject  to 

the  responsibilities  of  the  edict  natUcB,  caupones,  &c.;  and  though 

some  doubt  seems  to  be  cast  upon  the  matter  by  two  English 

cases  noted  in  Smith's  Mercantile  Law,  10th  ed.  301,  I  have  been 

unable  to  discover  any  sound  principle  for  exempting  them  from 

the  rule  applicable  to  other  common  carriers.     It  is,  however,  as  I 

have  already  said,  unnecessary  to  decide  the  point  here,  and  indeed 

it  is  not  raised  on  the  record. 

So  far  as  the  other  defenders,  the  magistrates  and  town 
council  of  Renfrew,  are  concerned,  the  pursuer's  argument  before 
me  was  twofold.  He  maintained,  in  the  first  place,  that  by  the 
terms  of  the  set  the  council  had  kept  the  control  of  the  ferry  so 
completely  in  their  own  hands  as  to  justify  a  finding  that  Barr 
was  really  their  manager,  and  to  render  the  maxim  respondeat 
superior  applicable ;  but  this  contention,  in  support  of  which  the 
case  of  Stephen  v  Magistrates  of  Thurso^  1876,  3  R.  535,  was 
referred  to,  is,  I  think,  conclusively  negatived  by  the  case  of 
Duncan  v  Magistrates  of  Aberdeen^  1877,  14  S.L.R.  603,  where  the 
very  same  plea  was  put  forward,  and  where  it  was  held  that — a 
private  ferry  being  a  recognised  subject  of  lease — the  owners  of 
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luvfuw  AKD  one  which  was  let  to  a  tacksman  under  a  contract  substantially 
— '        identical  with  that  which  we  have  here  were  not  liable  for  the 
^Jjg}^«J^'  tacksman's  culjpa,  but  could  only  be  held  liable  to  a  third  party  if 
Feb.  MTiMs.    ^^^^  arose  through  the  observance  of  some  improper  regulation 
shfriffCmiTira..  1x^6  by  them  or  through  some  defect  in  the  construction  or  con- 
dition of  the  plant  furnished  by  them  to  the  tacksman.     I  may 
therefore  pass  on  at  once  to  consider  the  other  ground  upon  which 
a  verdict  was  claimed  against  the  town  council,  being  that  set 
out  in  article  14  of  the  condescendence.     Now,  to  begin  with, 
I  may  remark  that  the  boat  in  question  appears  to  be  in  its 
general  design  identical  with  other  steam  ferryboats  plying  on  the 
Clyde,  and,  seeing  that  it  had  run  for  23  years  on  this  ferry 
without  any  accident,  it  may  be  presumed  to  be  reasonably  well 
adapted  for  the  purpose  for  which  it  was  built  and  used.     It  is 
said,  however,  that  it  was  dangerous  in  respect  that  the  scuttle 
lids  did  not  fit  quite  tightly,  and  that  the  coaming  round  the 
stoke-hole  was  not  sufficiently  high.     Now,  the  facts  as  regards 
the  scuttle  lids  are  stated  in  the  Sherifi^-Substitute's  note,  and  in 
view  of  these  facts  1  concur  with  the  Sheriff-Substitute  in  thinking 
that,  if  any  water  did  get  into  the  interior  of  the  boat  by  the  edge 
of  the  scuttle  lids,  the  amount  of  it  must  have  been  trifling. 
Accordingly  I  attach  no  importance  whatever  to  this  alleged  defect. 
There  is  more  plausibility  in  the  other  objection  taken  to  the  con- 
struction of  the  boat,  viz.,  that  the  stoke-hole  was  not  properly 
protected  against  the  admission  of  water  shipped  on  the  deck,  and 
probably  with  the  experience  furnished  by  this  accident  the  town 
coimcil  have  acted  wisely  in  heightening  the  surroimding  coaming. 
As  already  pointed  out,  however,  the  boat  had  run  safely  for 
23  years,  and  remembering  that,  and  assiuning  my  view  as  to  the 
cause  of  the  accident  to  be  correct,  I  cannot  affirm  that  a  coaming 
of  4^  or  5  inches  in  height  was  not  a  reasonably  sufficient  protec- 
tion for  the  stoke-hole.     But  it  is  further  said  by  the  pursuer  that 
the  boat  was  on  21st  September  in  such  a  leaky  condition  as  to 
render  it  dangerous  to  use  her,  and  upon  this  assumption  it  is 
ai^ed  that  the  town  council,  as  her  owners,  were  in  fault  in 
permitting  her  to  be  used,  and  that,  as  her  leaky  condition  con- 
tributed to  the  accident,  they,  as  well  as  their  tacksman,  are 
responsible  in  this  action.     It  is  unnecessary,  however,  in  my 
view,  to  pronounce   as   to  the   soundness  of  this  argument   in 
point  of  law,  for  I  am  of  opinion  that  the  facts  do  not  raise  it. 
With  the  exception  possibly  of  the  loose  rivet,  I  cannot  hold  it  to 
be  proved  that  any  of  the  defects  in  the  hull  spoken  to  by  the  two 
Fullertons  existed  prior  to  the  date  of  the  accident,  and  indeed  the 
other  evidence  satisfies  me  that  if  any  leak  existed  prior  to  that 
date  it  was  not  a  serious  one.     I  may  even  go  the  length  of  saymg 
that  the  examination  of  the  boat  made  on  the  slip  after  she  was 
—  raised  from  the  river  shows,  in  my  opinion,  pretty  clearly  that  she 

had  been  strongly  built  and  carefully  looked  after.     On  the  whole 
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case,  therefore,  I  am  of  opinion  that  no  ground  of  liability  has  been 
established  against  the  town  council,  and  that  they  have  been 
properly  assoilzied  by  the  Sheriff-Substitute. .  J.  C.        ^^jiZ^ 

For  parsuer — Mr.  Johk  Pattison,  Paialey. 

For  the  magistrates  and  town  council  of  Renfrew — Mr.  Bobskt 
RussiELL,  Paisley. 

For  defender  Barr— Mr.  William  Walkeb,  Paisley. 


SHERIFF   COURT  OF    LANARKSHIRE.  No.  58. 

Mrs.  Maky  Sinclair  or  Baxter  and  Others,  Purmera;  i^*!!!"™- 
J.  &  A.  F.  Wallace,  Defenders.  wiJLe.'' 

Reparation — Master  and  Servant — Employ er$^  Liahility  Act, 
1880 — Coal  Mines  Regulation  Act^  1887,  general  rule  12 
— CoTbtriJmtory  negligence, — A  miner  having  been  killed 
in  one  of  defenders'  coal  pits  through  an  explosion  of 
gunpowder,  his  widow  and  children  raised  an  action  for 
damages  against  his  employers  on  account  of  his  death. 
They  alleged  that  his  death  was  caused  by  defenders' 
breach  of  the  Coal  Mines  Regulation  Act,  1887,  specially 
general  rule  12,  in  storing  gunpowder  in  the  pit  and  in 
taking  such  below  groimd  in  excess  of  the  quantities 
allowed  by  the  statute,  and  loose  (not  in  cartridges) 
and  without  being  enclosed  in  a  canister.  As  the  result 
of  a  proof  it  was  ascertained  that  breaches  of  the  statute 
ana  general  rule  above  referred  to  had  been  committed 
by  the  defenders,  and  that  the  deceased,  in  stooping  into 
the  chest  which  contained  the  gunpowder  for  the  purpose 
of  obtaining  cartridges  while  a  naked  lighted  lamp 
remained  in  his  cap  (in  which  way  the  accident  occurred), 
was  following  a  general  practice  of  a  number  of  miners 
in  the  pit,  which  had  existed  for  some  time  and  was  to 
some  extent  known  by  some  of  the  lesser  officials  at  the 
colliery.  Held  that,  in  the  circumstances,  there  was 
contributory  negligence  on  the  part  of  the  deceased, 
and  that  the  pursuers  could  not  recover* 

The  deceased  John  Baxter,  miner,  was  at  and  for 
sometime  prior  to  January,  1890,  in  the  employment  of 
the  defenders  at  their  Wester  Gartshore  Colliery,  near 
Kirkintilloch.  On  the  evening  in  question  he  had  gone 
down  the  pit  to  work  as  a  "brusher,"  and  in  order 
to  obtain  powder  for  this  purpose  he  went  to  a  chest 
situated  near  to  the  pit  bottom,  in  which  he  knew  powder 
was  kept  He  opened  the  chest  and  bent  well  down 
into  it,  and  stretched  with  one  hand  in  order  to  obtain 
the  cartridges  of  compressed  gunpowder,  but  while  so 
doing  he  neglected  to  remove  a  naked  lighted  lamp  which 
he  had  in  his  cap.  While  raising  himself  with  some 
cartridges  in  his  hand,  a  spark  or  piece  of  the  wick  from 
the  lamp  either  fell  on  to  the  cartridges  he  had  or  into 
those  remaining   in   the   box,  with   the   result   that  ^  an 
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LAKAAUHiu.  explosion  occurred,  through  which  he  sustained  such 
^wS^SJ.'"  injuries  that  he  died  in  the  course  of  a  few  days. 
His  widow  and  children  brought  this  action  against  the 
defenders,  claiming  damages  for  his  death.  They  alleged 
that  the  defenders  or  their  servants  caused  the  accident 
by  committing  a  breach  of  the  CJoal  Mines  .Regulation 
Act,  1887,  general  rule  12,  which  provides,  intsr  alin, 
that  "any  explosive  substance  shall  only  be  used  in  the 
"  mine  below  ground  as  follows : — (a)  It  shall  not  be  stored 
"in  the  mine;  (6)  it  shall  not  be  taken  into  the  mine 
"  except  in  cartridges  in  a  secure  case  or  canister  con- 
"taining  not  more  than  5  lbs,  .  .  .;  (c)  a  workman 
"  shall  not  have  in  use  at  one  time  in  any  one  place  more 
"  than  one  of  such  cases  or  canisters.  .  .  ."  They  also 
alleged  that  there  was  stored  in  the  chest  about  14  lbs. 
of  gunpowder,  and  a  large  quantity  of  the  powder  was 
loose  and  scattered  over  the  bottom  of  the  chest.  The 
defenders  denied  the  breach  of  the  statute  and  pursuers' 
statements,  and  pleaded,  in  any  event,  contributory  neg- 
ligence on  the  part  of  the  deceased  in  his  use  of  the 
lighted  lamp.  A  proof  was  taken,  and  the  facts  of  the 
case  sufficiently  appear  from  the  interlocutors  of  the  Sheriff- 
Substitute  and  Sheriff  holding  that  the  action  was  barred  by 
contributory  negligence  on  the  part  of  the  deceased.  The 
interlocutor  of  the  Sheriff-Substitute  (Erskine  Murray) 
was  as  follows  : — 
Aprii^isoi.  Glasgow,  22nd  April,   1891. — The  Sheriff-Substitute  having 

sherifT  be8ki»i  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  the 
defenders  J.  &  A.  F.  Wallace,  coalmasters,  work,  inter  alia,  the 
Gartshore  Collieries,  near  Kirkintilloch,  at  one  of  which  the 
deceased  John  Baxter  was  employed  as  a  collier;  finds  (2)  that 
the  distribution  of  powder  to  colliers  and  brushera  was  conducted 
as  a  rule  in  terms  of  the  Mines  Regulation  Act,  the  powder  being 
kept  in  a  store  above  ground  and  given  out  in  canisters  not  con- 
taining more  than  5.  lbs. ;  finds  (3)  that  nevertheless  a  practice 
had  arisen,  with  the  cognisance  not  of  the  manager  but  of  the 
oversman  and  fireman,  of  using  a  chest  which  stood  at  the  bottom 
of  the  pit  and  was  primarily  intended  for  the  storage  of  tools,  for 
the  storage  also  of  small  quantities  of  gunpowder,  which  had  been 
returned  unused  by  the  brushers,  and  which  it  was  more  convenient 
to  keep  below  and  re-issue  there  when  wanted  than  to  take  up  to 
the  regular  powder  store;  finds  (4)  that  in  this  way  about  the 
time  of  the  accident  quantities  of  al)out  12  lbs.  of  gunpowder,  in 
the  shape  of  consolidated  cartridges  covered  with  paper,  were  to 
be  found  inside  the  chest  in  a  small  lidless  box  ;  finds  (5)  that  the 
practice  was  for  the  fireman  to  keep  the  box  locked  and  to  give 
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out  from  it  powder  when  required  to  brushers  or  colliers  for  brush-  laiaembim. 
ing  purposes  ;  finds  (6)  that  the  chest  was  a  large  one  about  three  ^^f,*J;' " 
feet  deep,  and  that  as  it  was  in  total  darkness  it  was  the  practice  Aprii"Mri89i. 
of  those  who  took  things  out  of  it  to  place  their  lamps  on  a  hutch  BheriffEBSKivi 
of  coal  if  one  was  standing  near  or  to  stick  them  into  a  "  tree  "  or 
upright  close  by,  or  even  to  set  them  on  the  comer  of  the  chest, 
while  no  do'ubt  the  more  reckless  ones  may  have  kept  them  still 
in  their  caps;  finds  (7)  that  on  22nd  January,  1890,  there  had 
been  a  change  of  fireman,  and  John  Fleck  was  temporarily  in 
charge  of  the  duty  ;  finds  (8)  that  the  deceased  John  Baxter, 
going  down  to  work  on  the  night  shift  at  brushing  in  preparation 
for  the  morrow,  asked  Fleck  at  the  bottom  of  the  pit  if  there  was 
.  powder  in  the  chest,  to  which  Fleck  answered  that  he  did  not 
know ;  finds  (9)  that  as  he  knew  that  Fleck  would  be  detained  at 
the  pit  bottom  for  about  ten  minutes  by  his  duties  in  connection 
with  the  down-coming  of  the  men,  and  as  he  also  knew  from  his 
own  son  James,  one  of  the  pursuers,  who  had  been  a  fireman,  that 
he  had  left  the  chest  unlocked,  deceased,  apparently  wich  the  tacit 
sanction  of  Fleck,  proceeded  to  the  chest  to  take  out  powder  there- 
from, one  or  two  other  men  being  near  the  place  at  the  time; 
finds  (10)  that,  without  removing  the  lamp  from  his  cap,  he  raised 
the  lid,  stooped  down  deep  into  the  chest,  sustaining  the  lid  either 
with  a  fragment  of  pipe  or  with  his  left  hand,  lifted  two  large 
cartridges  of  powder,  transferred  one  to  his  left  hand  and  stooped 
down  deep  again  to  get  more :  finds  (11)  that  while  he  was  doing 
so  the  lamp  in  his  cap  came  in  contact  with  the  lid  of  the  chest, 
and  sparks  fell  down,  igniting  the  gunpowder  in  the  chest  and 
causing  an  explosion  by  which  he  was  severely  burned ;  finds  (12) 
that  be  was  removed  home,  but  shortly  thereafter  died  in  con- 
sequence of  his  injuries,  and  his  widow  and  family  have  raised  the 
present  action  of  damages  against  his  employers:  Finds  on  the 
whole  case  and  in  law  (1)  that  there  was  fault  on  the  part  of  those 
for  whom  defenders  are  responsible  causing  the  accident  in  allow- 
ing, in  contravention  of  the  Mines  Regulation  Act,  powder  to  be 
stored  in  the  pit  and  taken  out  from  the  temporary  store  not 
necessarily  in  canisters  in  terms  of  the  Act ;  (2)  that  the  deceased 
himself  was  guilty  of  contributory  negligence  causing  the  accident 
in  stooping  into  the  chest,  which  he  knew  contained  powder, 
without  removing  the  naked  light  from  his  cap,  for  the  sake  of 
saving  a  few  minutes  of  time  :  Therefore  assoilzies  the  defenders ; 
but,  in  the  circumstances,  finds  no  expenses  due  to  or  by  either 
party,  and  decerns.  A.  Erskine  Murray. 

Note. — It  is  clear  that,  without  the  knowledge  of  the  manager 
Strachan,  but  within  the  knowledge  of  his  subordinates,  a  practice 
had  arisen  in  defenders'  pit,  in  contravention  of  the  Mines  Regula- 
tion. Act,  of  keeping  some  powder  in  the  tool  chest  at  the  pit 
bottom.  When  brushers  returned  powder  unused  it  was  more 
convenient  for  the  firemen  (of  whom  James  Baxter,  son  of  deceased       j 
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LAVA&naiu.  and  one  of  purauers,  was  one)  to  keep  it  locked  up  in  the  chest 
^^wSiJot*  *  ^1^^»  *^<^  re-issue  it  there  when  required  for  brushing  purposes, 
ApriittTiflvi.  ^^^  ^  ^^^  ^^  ^P  ^  ^^®  pithead  to  be  just  brought  down  again. 
sbMitriuxuiB  When  it  was  wanted  the  fireman  went  to  the  chest,  unlocked  it, 
took  powder  out,  and  distributed  it.  But  the  firemen  had  many 
other  duties,  and,  inter  alia,  had  to  see  to  the  safe  coming  down 
of  the  men ;  so  they  sometimes  allowed  the  men-  to  take  powder 
out  of  the  chest  themselves.  There  were  often  hutches  standing 
by  in  which  those  taking  out  the  powder  set  their  lamps  so  that 
they  might  shed  a  partial  light  into  the  box.  There  was  a  "tree" 
close  by  on  which  they  could  hang  their  lamps  when  there  was  a 
peg  there,  or  into  which  they  could  stick  their  lamps  when  the 
peg  had  vanished.  They  might  even  set  them  (somewhat  danger- 
ously) on  the  comer  of  the  chest.  But  none  of  these  expedients 
gave  so  mnch  light  into  the  dark  reqiesses  of  the  three  feet  deep 
chest  as  the  holding  of  the  lamp  directly  above  it.  Now,  colliers 
as  a  rule  are  somewhat  reckless,  and  would  run  great  risks  to  save 
a  few  minutes  of  time.  The  deceased  foimd  that,  if  he  were  to  wait 
till  Fleck  was  free,  ten  minutes  would  be  lost.  Knowing  that  his 
son  had  left  the  chest  unlocked,  he,  with  Fleck's  knowledge  or 
tacit  sanction,  went  to  it  himself.  There  was  probably  no  hutch 
of  coal  near  at  the  time  on  which  he  could  have  set  his  lamp. 
He  does  not  seem  to  have  thought  of  sticking  his  lamp  in  the 
"  tree,"  an  expedient  which  he  could  have  apparently  adopted,  or 
of  setting  it  on  the  comer  of  the  chest,  a  somewhat  less  dangerous 
course  than  that  which  he  chose.  He  might  even  have  banded  it 
to  one  of  the  other  men  who  were  close  at  hand.  But  even 
putting  aside  all  these  courses  he  could  have  placed  it  on  the 
ground  beside  him,  as  miners  do  when  preparing  for  a  blast 
No  doubt  this  would  have  left  the  interior  of  the  chest  in  darkness. 
He  would  thus  have  had  to  grope  for  the  cartridges,  which  might 
have  lost  him  two  or  three  minutes.  Instead  of  doing  so  be  chose 
the  reckless,  dangerous,  and  quite  unnecessary  course  of  leaving  his 
lamp  in  his  cap,  and  thus,  while  he  was  stooping  half-buried  in  the 
chesty  his  lamp  touching  the  lid,  sparks  being  thrown  off  ignited 
the  powder,  and  caused  the  explosion  which  led  to  his  death. 

His  death  was  thus  the  result  of  two  concurrent  causes,  (1)  the 
bad  and  dangerous  practice  of  defenders'  subordinates  in  allowing 
powder  to  be  stored  in  the  pit,  and  taken  out  (not  in  eanisters)  in 
contravention  of  the  Mines  Regulation  Act;  and  (2)  his  own  reck- 
less conduct,  quite  apart  from  the  above  dangerous  practice,  in 
stooping  into  the  chest  with  a  lighted  lamp  unnecessfuily  in  bis 
cap;  In  these  circumstances  it  seems  to  the  Sheriff-Substitute 
that  his  relatives  cannot  recover  damages  on  account  of  his  death. 
No  expenses  have  been  given,  as  the  defenders'  lower  officials  were 
also  in  fault  in  the  matter. 

In  coming  to  the  above  result  the  Sheriff-Substitute  has  put 
aside  the  statements  said  to  have  been  made  by  deceased  as  to  the 
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accident  having  occurred  through  his  own  fault.  Such  statements  loaamhim. 
made  in  great  suflfering,  and  possibly  with  the  view  of  exculpating  ^^i^*J;' " 
others,  are  not  seldom  unreliable.  A.  E.  M.  — 

On  appeal  the  Sheriff  (Berry)  adhered  by  the  following 
interlocutor : — 

Glasgow,  17 tk  February,  1892. — Having  heard  parties'  pro-    F«b-£^i««- 
curators   and   considered   the  case,  adheres   to  the   interlocutor  sheriff  bmet. 
appealed  against;  finds  the  appellant  liable  in  the  expenses  of 
the  appeal,  and  decerns.  Robert  Berry. 

Note, — The  deceased  John  Baxter,  who  was  at  the  time  of  his 
death  a  miner  in  the  defenders'  employment,  and  in  respect  of 
whose  death  this  action  is  brought,  was  killed  by  an  explosion  of 
gimpowder  in  a  coal  pit  of  the  defenders  on  22nd  January,  1890, 
under  the  circumstances  set  forth  in  the  Sheriff-Substitute's  inter- 
locutor. The  correctness  of  the  Sheriflf-Substitute's  findings  in 
fact  is  not  seriously  disputed  on  either  side,  but  the  question  is 
raised  whether,  on  the  facts  as  found,  and  on  the  evidence  in  the 
case  generally,  the  defenders  are  liable  to  the  family  of  the 
deceased  in  damages.  It  must,  I  think,  be  taken  as  established 
by  the  proof  that  there  was  on  the  part  of  certain  of  the  defen- 
ders' subordinates,  for  whom  the  defenders  are  responsible,  fault 
leading  to  the  explosion.  The  fault  consisted  in  a  breach  of  the 
statutory  rules  applicable  to  coal  mines,  the  contravention  of  the 
statute  being  of  a  twofold  nature,  viz.,  (1)  in  allowing  gunpowder 
to  be  deposited  or  stored  in  a  chest  in  the  mine,  and  (2)  in  allowing 
it  to  be  there  loose,  or  otherwise  than  in  a  canister  containing  not 
more  than  five  pounds.  It  is  right  to  say  that  in  the  ordinary 
course  of  the  pit  management  the  storing  and  the  distribution 
were  conducted  in  accordance  with  the  statutory  rules,  and  that 
the  manager  was  not  aware  of  a  practice  having  crept  in  which 
contravened  them ;  but  still,  in  the  knowledge  of  certain  of  the 
subordinates,  such  an  illegal  practice  had  been  allowed,  and  for 
the  consequences  of  such  an  illegal  practice,  the  defenders,  in  the 
absence  of  some  ground  of  bar  to  the  pursuers'  claim,  must  be 
held  responsible.  The  main  question,  however,  which  has.  been 
argued  before  me  has  been  whether  the  claim  of  damages  at  the 
pursuers'  instance  is  barred  in  respect  of  contributory  negligence 
on  the  part  of  the  deceased.  It  seems  to  me  abundantly  clear 
that  there  was  reckless  conduct  on  his  part  leading  directly  to  the 
misfortune.  The  chest  containing  cartridges  of  compressed  gun- 
powder covered  with  paper  was  a  large  one  about  three  feet  deep, 
and  was  so  placed  tfiat  the  lid  could  only  be  partially  opened.  It 
was  also  in  total  darkness,  and  in  proceeding,  as  he  did,  to  take 
cartridges  out  of  the  chest,  the  deceased  left  his  naked  lamp  on 
his  cap,  and  stooped  down  into  the  chest  to  get  the  cartridges  he 
wanted,  supporting  the  chest  lid  with  his  left  hand.  While  he 
was  stooping  a  second  time  to  get  additional  cartridges  his  lamp 
struck  the  lid,  and  a  spark  from  the  light   falling  among  the        | 
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Lahaubhiu:  gunpowder  caused  the  explosion. '  That  this  was  an  act  of  reck- 
^wSfi^"*  lessness  on  his  part  leading  to  his  injury  cannot,  I  think,  be 
Feb."i7ri8w.  disputed.  But  it  is  said  that  it  was  a  general  pi-actice  in  this  pit 
shoriff?BBBT.  i^  taking  cartridges  out  of  the  chest  in  question  for  miners,  and 
even  for  some'of  the  firemen,  to  take  or  give  out  cartridges  from  it 
without  removing  the  lamps  from  their  caps,  and  it  is  suggested, 
as  I  understand,  that  the  existence  of  such  a  practice  was  a 
sufficient  cause  for  the  deceased  doing  so,  to  the  effect,  at  all 
events,  of  preventing  what  he  did  from  operating  as  a  bar  to  a 
claim  of  damages  against  the  defenders.  I  do  not  see  my  way  to 
accept  this  contention.  The  act  of  stooping  down  with  an  open 
lamp  on  one's  cap,  and  groping  in  a  half-opened  chest  containing 
gunpowder  which  a  single  spark  might  explode,  was  a  piece  of 
such  obvious  recklessness  that  no  one  could  pretend  to  be  ignorant 
of  the  great  danger  incurred  in  doing  so ;  nor  could  any  one  be 
relieved  as  to  the  possible  consequences  by  the  fact  of  other  men 
acting  in  a  similar  way.  Even  if  he  was  to  get  cartridges  from 
the  chest  instead  of  obtaining  them  from  the  store  at  the  pithead, 
it  was  unnecessaiy  that  the  deceased  should  do  so  as  he  did. 
Either  by  waiting  for  a  few  minutes  for  the  return  of  the  fireman 
Fleck,  who  had  at  the  time  gone  to  another  duty,  or  by  removing 
his  lamp  from  his  cap  and  placing  it  elsewhere  if  he  chose  himself 
to  take  the  cartridges  from  the  chest,  he  might  have  avoided  the 
risk  which  he  faced,  and  which  unfortunately  resulted  in  his 
death.  The  conduct  of  others  cannot,  as  it  seems  to  me,  be 
accepted  as  an  excuse  for  such  an  act;  and  much  as  one  must 
deplore  the  fatal  consequence,  the  deceased  must,  in  my  opinion, 
be  held  to  have  been  guilty  of  such  contributory  negligence  as  to 
bar  the  present  claim  of  damages  at  the  instance  of  his  relatives. 

R.  B. 

The  pursuers  thereafter  appealed  to  the  Second  Division 
of  the  Court  of  Session,  but  as  they  failed  to  lodge  prints 
in  due  course,  the  appeal  was  held  as  abandoned. 
For  purenera— Mr.  Joseph  Shauohnessy,  Glasgow. 
For  defenders— Mr.  W.  B.  Shakd  (Messrs.  Burns,  Aikkn,  &  Co.), 
Glasgow. 

No.  69.       Mrs.  GiLHOOLY,  Petitioner ;  William  Shanks  &  Sons, 
laraxuhiu.  Objectors, 

siSikirSfciaonB.  Cessio — Frocew — Married  woman — Notour  bankruptcy, — Hdd 

—  that  a  cessio  at  the  instance  of  a  married  woman  living 

with    her    husband    and    not   carrying    on  a    separate 

business  is  incompetent.    Circumstances  in  which  notour 

bankruptcy  held  not  to  be  constituted. 

The  circumstances  of  the  C€ise  appear  from  the  following 
interlocutor  and  note : — 
Feb.»^i8BB.  AiRDRiK,   29<A   February,   1892. — Having  heard  parties*  pro- 

Sheriff  MAim.    curators  and  considered  the  petition,  productions,  and  deposition 
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of  the  petitioner,  finds  that  the  petitioner,  being  a  married  woman  Luiabmhim. 
living  with  her  husband  and  not  carrying  on  a  separate  business,  ghSSSji^Soiia, 
a  petition  for  cessio  at  her  instance  is  incompetent ;  further  finds    Fcb."2ri8ML 
separatim  that  the  petitioner  was  not  notour  bankrupt  as  required    BheriffMAiE. 
by  the  Bankruptcy  (Scotland)  Act,  1856,  or  the  Debtors  (Scotland) 
Act,   1880;  therefore  dismisses  the  petition,  finds  the  objecting 
creditors  entitled  to  expenses,  &c.,  and  decerns. 

W.  L.  Mair. 

Note, — I  am  not  aware  of  any  authority  for  holding  that  a 
married  woman  living  with  her  husband  and  not  carrying  on 
a  separate  business  from  him  is  entitled  to  apply  for  or  get  the 
benefit  of  cessio.  In  the  present  case  the  petitioner  does  not  carry 
on  a  separate  business,  and  her  only  estate  consists  of  her  interest 
in  a  small  heritable  subject  near  Airdrie.  I  do  not  think  that  that 
interest  warrants  her  applying  for  cessio. 

The  question  of  competency,  however,  has  not,  so  far  as  I  am 
aware,  been  determined  by  the  Supreme  Court,  but  a  very  instruc- 
tive decision  was  given  by  the  Sheriff  (Gloag,  now  Lord  Kincaimey) 
and  Sheriff-Substitute  of  Perthshire  in  the  case  of  McUcolm'i  cessio, 
14th  June,  1889,  5  Sh.C.  Rep.  348,  in  which  it  was  held  that  a 
process  of  cessio  by  a  married  woman  is  incompetent  unless  her 
husband  is  abroad  and  she  is  carrying  on  business  for  herself.  I 
may  refer  also  to  two  English  cases  as  bearing  on  the  point — 
Holthy  V  Hodgson^  24  Q.B.D.  103,  and  Pelton  Brothers  v  Uan^uony 
L.R.  1892,  1  Q.B.  118. 

Another  objection  was  stated  that  the  petitioner's  notour 
bankruptcy  was  not  constituted.  The  debt  as  shown  by  the 
charge  is  under  £8  6's.  8d.,  and  it  is  necessary  in  order  to  con- 
stitute notour  bankruptcy  under  the  Bankruptcy  (Scotland)  Act, 
1856,  that  there  should  be  a  duly  executed  charge  followed  by 
arrestment  or  poinding.  Here  there  is  a  duly  executed  chaise, 
and  what  bears  to  be  a  poinding  of  the  petitioner's  furniture. 
The  petitioner,  however,  says  in  her  deposition  that  the  furniture 
does  not  belong  to  her  but  to  her  children.  This  being  the  case, 
notour  bankruptcy  has  not  been  constituted  against  her. 

W.  L.  M. 
For  petitioner— Mr.  G.  D.  Sheareb,  Airdrie. 
For  objectors — Mr.  J.  M.  Macfarlai<ie,  Airdrie. 


Menzies,  Pursuer;  University  Court  of  the  University     No.  60. 
OF  Glasgow,  Defevders,  labawwhibi. 

Repetition — Powers  of  Scotch  University  Courts  to  charge  fees  *oi2j?w* 
— Students  who  have  entered  under  old  rules  bound  by  ^^ew  ^°*^®'!l^  ^^°''- 
rules. — A  student  entered  for  the  first  medical  profes- 
sional examination  of  Glasgow  University  at  a  time 
when  the  university  did  not  charge  more  than  one  fee 
of  £5  5s.  He  failed  to  pass  several  times,  and,  before 
he  passed,  the  University  Court  resolved  to  charge  a 
modified  fee  of  £2  2s.  for  examination  in  cases  like  his. 
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iiAKABzniiu.  He  paid  this  fee  under  protest.     Held  that  he  could  not 

Menxta  v  demand  repayment  of  the  fee,  in  respect  (1)  that  the 

UniverSS^Court.  Court  was  acting  within  its  powers,  and  might  have 

charged  the  full  £5  5s.;  and  (2)  the  resolution  of  the 
Court  embraced  students  who  had  failed,  although  they 
had  entered  for  the  examination  before  the  resolution 
was-  passed. 

The  fa<5ts  of  the  case,  which  were  made  the  subject  of  a 
joint  minute,  were  as  follows : — The  pursuer  entered  for  his 
first  medical  professional  examination  in  April,  1889,  and  paid 
then  a  fee  of  £5  5s.,  conform  to  the  regulations  then  in  force. 
The  table  of  the  University  calendar  for  1888-89,  in  terms  of 
which  the  examinations  were  held,  was  headed,  "Table  of  ex- 
"  aminations  for  degrees  in  medicine,  to  be  held  during  session 
1888-89,"  and  it  stated  that  the  fee  for  the  "first  professional 
"  examination "  was  £5  5s.  At  that  time  the  university 
did  not,  as  a  matter  of  fact,  ask  payment  of  a  further  fee 
for  re-examination  in  the  subjects  in  question,  although 
an  applicant  was  examined  more  than  once.  The  pursaer 
did  not  attend  the  diet  of  examination  in  April,  1889,  nor 
tliat  in  October,  1889,  for  which  he  again  entered,  and  on 
three  subsequent  occasions  he  failed  to  pass.  On  entering 
his  name  for  the  diet  in  October,  1891,  he  was  informed 
that  he  must  pay  a  fee  of  £2  2s.,  in  terms  of  the  table  at 
page  156  of  the  calendar  for  1891-92,  which  states,  "In 
"  the  event  of  a  candidate  being  rejected  in  a  professional 
'*  examination,  he  may  be  admitted  once  to  re-examination 
"  without  payment  of  further  examination  fee,  but  for  a 
"  second,  and  for  each  subsequent  examination  (if  any),  a 
"special  fee  of  £2  2s.  will  be  charged."  The  pursuer 
demurred  to  paying  this  £2  2s.  on  the  ground  that  the 
£5  5s.  previously  paid  covered  all  fees,  but  being  otherwise 
precluded  from  taking  part  in  the  examination  he  paid  it 
without  prejudice  and  under  protest.  At  this  diet  the 
pursuer  passed  his  examination.  The  fee  of  £2  28.  was 
charged  in  terms  of  resolutions  of  the  University  Court  aild 
the  Senate  passed  on  26th  February,  1891.  The  pursuer 
sued  the  University  Court  for  repayment  of  the  £2  2s.  so 
paid  under  protest.  The  Sheriff-Substitute  (Mair),  before 
whom  the  case  was  heard,  assoilzied  the  defenders.  The 
grounds  of  judgment  are  given  in  the  following  opinion : — 
March  23, 1892.  Until  1891  it  had  been  the  practice  of  the  UniverBity  Court 
Sheriff  haik.  only  to  cxact  a  fee  of  £5  58.  for  the  first  professional  examination, 
no  matter  how  frequently  the  student  might  enter  for  the  examina- 
tion. The  minute  of  the  meeting  of  the  University  Court  of  26th 
February,  1891,  at  which  the  resolution  to  charge  the  £2  28.  was 
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passed,  states  that  this  had  become  an  abuse,  students  entering  again  lahammhiii. 
and  again  for  the  same  examination  when  not  sufficiently  prepared      'SjJJSw' 
to  afford  a  reasonable  expectation  of  their  passing.     Hence  the  ^**^«*Tl^  ^^'^ 
list  of  rejections  was   unduly  swelled   and  unnecessary  trouble   ••■"^»««- 
caused  to  the  examiners  and  in  the  clerk  of  Senate's  ofiBce.     No 
additional   fee  being   charged   in   such   cases,   the   practice   was 
encouraged,  students  knowing  they  could  lose  nothing  by  enter- 
ing, and  hoping  they  might  succeed  by  chance.     This  being  the 
state  of  afiairs,  the  Faculty  of  Medicine  presented  a  report  to  the 
Senate  recommending  that,  while  a  student  who  had  been  rejected 
in  a  professional  examination  might  be  admitted  once  to  re-exami-. 
nation  without  payment  of  a  further  examination  fee,  for  a  second 
and  for  each  subsequent  examination  (if  any)  a  special  fee  of  £2  2s. 
should  be  charged.     The  Senate  adopted  this  recommendation, 
subject  to  the  sanction  of  the  University  Court,  and  the  Court 
agreed  to  the  proposal. 

There  are  two  questions  involved,  (1)  whether  it  was  ultra 
vires  of  the  University  Court  to  pass  such  a  resolution ;  and 
(2)  whether  the  resolution  can  have  a  retroactive  effect,  or  only 
applies  to  students  entering  for  the  examination  in  the  future. 

The  agent  for  the  Court  maintained  that  it  was  quite  com- 
petent for  the  Court  to  exact  a  fee  of  £5  5s.  each  time  a  student 
presented  himself  for  examination,  and  that  their  not  having^  done 
so  previous  to  the  minute  referred  to  was  ex  gratia  on  their  part. 
On  hearing  the  case  I  was  in  considerable  doubt  as  to  this 
argument^  but  after  consideration  I  have  come  to  be  of  opinion 
that  it  is  perfectly  competent  to  exact  the  fee  on  every  examinar 
tion,  because,  if  the  party  examined  fails  to  pass,  it  is  not  the  fault 
of  the  university  but  of  the  student  himself.  If  he  goes  up  again 
he  is  just  in  the  position  of  going  up  again  for  his  first  professional 
examination,  and,  according  to  the  table  of  fees  in  the  University 
Calendar  of  1888-89,  the  £5  58.  was  charged  for  the  "first  profes- 
"  sional  examination.''  Accordingly,  I  answer  the  first  question  in 
the  negative,  that  is,  the  defenders  were  not  acting  tdira  vires  in 
passing  this  resolution. 

Now  the  second  question  arises,  is  this  resolution  to  have  a 
retroactive  effect,  or  to  be  only  applicable  to  students  entering  for 
the  examination  in  the  futiue  7  The  grounds  on  which  I  answer 
the  first  question  in  the  negative  cover  this ;  but  in  any  case  the 
Acts  under  which  Scotch  University  Courts  are  constituted  give 
them  power  to  deal  with  such  matters,  and  the  University  of 
Glasgow  only  held  itself  out  by  the  calendar  of  1 888-89  as  charging 
£b  5s.  for  the  first  professional  examination  of  that  year.  I  there- 
fore hold  that  the  resolution  applies  to  every  case. 

I  felt  the  case  to  be  of  such  importance  that  I  preferred  not  to 
decide  it  entirely  on  my  own  responsibility.  Sheriff  Berry  being 
as  it  were  a  party  (as  a  member  of  the  University  Court),  I  was 
unable  to  avail  myself  of  the  privilege  of  consulting  him.     I,  how- 
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lakabuhiu.  ever,  took  the  opportunity  of  consulting  my  colleagues  Sheriff 
Mouies^w      Guthrie,  Sheriff  Spens,  and  Sheriff  Balfour,  and  they  were  all 
UniTeraity  coim^  pf  the  opiniou  that  the  decision  should   be   in  accordance  with 
the  view  expressed  by  me. 

For   pursuer — ^Mr*  T.   A.   Fyfe   (Messrs.   Caldwell  &  Fyfk), 

Glasgow. 
For  defenders— Mr.  A.  M.  MrrcH£LL  (Messrs.  Mitchells,  John- 
ston, A  Co.),  Glasgow. 


No.  61.        Nelson,  Donkin,  &  Co.,  and  Others,  Pursuers;   Niel 
LAHAU8BIEI.  McLean  &  Co.,  Defenders. 

Nfiison^Donkin,  Charter-party — Clause   as   to   bunker    coals — Construction — 

MLean&co.  Current  price — Reasonable  value. — A  charter-party  con- 

tained the  following  clause : — "Any  bunkers  on  board 
"at  time  of  delivery  or  re-delivery  to  be  paid  for  by 
"  charterers  and  owners  respectively  at  current  price  at 
"port  of  delivery  or  re-delivery."  Held  that,  where 
there  was  no  current  price  for  the  particular  kind  of 
coal  on  board  at  the  ports  of  delivery  and  re-delivery, 
such  coal  was  to  be  taken  at  the  reasonable  value  thereof 
to  a  purchaser,  and  not  at  the  current  prices  of  the  kind 
of  coal  used  as  bunker  coal  at  these  ports. 

The  following  interlocutors  sufficiently  explain  the  facts 
of  the  case ; — 
April  28, 1801.  Glasgow,  28^A  Aprils  1891. — Having  heard  parties'  procurators, 

sheriffGuTHRii.  fj^^g  ^^at  the  defenders,  as  charterers  of  the  s.s.  "  Florida,"  are 
entitled  under  the  charter-party  to  payment  for  bunker  coals 
delivered  at  London  at  the  end  of  the  voyage,  as  for  30  tons  Welsh 
coal  and  68  tons  Sydney  coal  at  the  price  of  2 Is.  and  12s.  respec- 
tively; finds  that  the  account  in  the  summons  is  not  otherwise 
disputed,  and  that,  being  amended  so  as  to  give  effect  to  the 
previous  finding,  it  brings  out  a  balance  due  to  the  pursuers  of 
£90  4s.  sterling,  for  which  decerns  against  the  defenders ;  finds 
the  pxuTSuers  entitled  to  expenses,  <fec.  W.  Guthrib. 

Note, — This  case  is  much  more  troublesome  to  decide  than  the 
siun  at  stake  warrants,  both  because  the  contract  of  the  parties  is 
Insufficient  for  its  purpose  to  begin  with,  and  because  in  the  nature 
of  things  the  parties  are  unable  to  furnish  adequate  material  for 
supplementing  it  where  it  was  defective.  It  is  unfortunate  that  a 
compromise  was  not  effected. 

The  question  turns  on  the  construction  of  the  clause  as  to 
bunker  coals  in  a  charter-party  for  a  voyage  from  Sydney,  Cape 
Breton,  to  Montreal,  and  thence  to  the  United  Kingdom,  with  an 
option  (not  used)  of  a  second  voyage  to  Canada  and  back  to  the 
United  Kingdom.  The  clause  is,  "Any  bunkers  on  board  at  time 
"  of  delivery  or  re-delivery  to  be  paid  for  by  charterers  and  owners 
"  respectively  at  current  price  at  port  of  delivery  or  re-delivery." 
"  Bunkers  "  means  of  course  bunker  coals  or  steam  coals,  and  the 
stipulation  is  intended  to  save  questions  as  to  the  price  of  coals 
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left  in  the  bunkers  at  the  beginning  or  end  of  the  contract,  which  lahaikmubb. 
were  to  be  taken  over  by  the  charterer  and  owner  respectively  so  ^®*^'*5J*y"°* 
as  to  save  the  expense  and  trouble  of  discharging  and  reloading  ^'Leftu* Co. 
small  quantities.  In  considering  the  evidence  and  what  may  be  ^p'^'J?:  *"'*• 
expected  to  happen  in  the  ordinary  run  of  cases,  I  cannot  think  ShwiffGuTHw. 
that  there  will  often  be  difficulty  in  ascertaining  and  settling  for 
the  value  of  the  coals  left  at  either  end  of  a  charter-party  in  terms 
of  this  clause.  It  simply  means  that  a  party  buying  coals  at 
Naples  or  Palermo  and  handing  over  the  balance  left  in  his  bunker 
at  Glasgow  or  London,  is  not  to  get  the  high  price  he  paid  at 
Naples  or  Palermo,  but  only  what  the  coal  could  be  procured  for 
at  the  latter  ports.  It  is  for  the  person  using  the  vessel  to  cal- 
culate in  such  a  case  what  quantity  will  be  required  for  his  voyage 
so  as  to  make  his  loss  upon  any  remnant  as  light  aa  possible ;  so 
on  the  other  hand  he  is  entitled,  if  he  fills  his  bunkers  at  a  port 
where  coals  are  cheap,  to  be  paid  for  the  remnant  left  if  he  re- 
delivers the  ship  at  a  port  where  coeds  are  dear  at  the  price  current 
at  the  latter  place,  which  is  no  loss  to  the  other  party  who  could 
not  supply  his  wants  at  a  lower  rate.  So  long  as  a  ship's  bunkers 
are  supplied  with  the  kinds  of  steam  coal  usually  stored  at.  the 
principal  ports  throughout  the  world  and  there  sold  at  prices  well 
known  to  traders,  no  difficulties  need  arise.  But  in  the  present 
case  the  ** Florida's"  bunkers  were  filled  with  Sydney  coal  at 
Sydney — a  kind  of  coal  not  known  or  almost  unknown  in  the 
London  market,  where  the  charter-party  came  to  an  end;  and  - 
the  charterers,  the  defenders,  received  in  the  bunkers  at  Sydney  a 
quantity  (70  tons)  of  Welsh  coal,  which  is  not  sold  at  all  at 
Sydney.  The  defenders  say  there  is  no  current  price  for  Welsh 
coal  at  Sydney,  or  for  Sydney  coal  in  London,  and  that  the  contract 
is  to  be  read  as  providing  that  the  quality  of  coal  in  the  bunkers 
is  to  be  entirely  disregarded,  and  the  quantity  remaining  at  any 
time  to  be  paid  for  as  if  it  were  the  ordinary  bunker  coal  available 
at  the  port  of  delivery  or  re-delivery.  The  pursuers  claim  payment 
for  the  Welsh  coal  at  Sydney  at  an  alleged  market  price  of  15s. 
per  ton,  and  the  defenders  claim  for  the  Sydney  coal  at  London  at 
an  alleged  market  price  of  18s.  The  pursuers  say  that  this  is 
overcharged,  as  Sydney  coal  would  not  fetch  such  a  price  in 
London.*  The  defenders  aver  that  there  is  no  market  for  Welsh 
coal  at  Sydney,  or  for  Sydney  coal  at  London,  and  therefore  no 
current  price  for  such  coals  respectively  at  either  place. 

I  am  of  opinion  that  there  is  no  current  price  for  either  Welsh 
coal  at  Sydney  or  Sydney  coal  at  London — ^these  qualities  being 
practically  unknown  at  these  ports  respectively.  But  the  result 
of  this  is  simply,  as  is  well  settled  (Benjamin  on  Sale,  p.  83; 
WUion  V-  MarquU  of  Breadalbane,  1859,  21  D.  957),  that  the 
Court  must  give  decree  to  the  party  in  petitorio  for  the  reasonable 
value  of  the  coal, — in  other  words,  for  the  sum  which  a  reasonable 
merchant  must  be  expected  to  give  for  such  coal  at  either  place 
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LAKjLBxsHims.  if  it  were  there  offered  for  sale.  I  cannot  adopt  the  interpretation 
^f^^nkin,  put  upon  the  clause  about  bunker  coal  which  would  fix  the  price 
M'Leanft  oo.  ^^  the  Current  price  at  the  port  of  delivery  or  re-delivery  which  is 
•ApriiM, i»i.  pj^j^  jPqj.  ^^jg  j^jjj^  Qf  ^jj  generally  used  there  for  bunkers ;  that 
Sheriff  QuTHRiB.  gan^ot  havc  been  the  meaning  contemplated  by  the  parties  at 
making  the  contract.  They  were  not  thinking  of  an  exceptional 
case  like  this,  but  of  the  ordinary  case  of  coals  equally  marketable, 
equally  known  at  either  end  of  the  voyage.  They  fixed  the  price  of 
their  coals  for  certain  cases  which  commonly  occur ;  but  they  left 
it  undetermined  for  the  special  case  which  has  here  happened.  I 
am  therefore  driven  to  allow  the  prices  kine  inde  which  appear  to 
be  reasonable  for  the  coal  shown  to  have  been  on  board.  I  cannot 
be  confident  of  doing  exact  justice  on  the  kind  of  evidence  before 
me,  but  I  think  on  the  whole  that  the  pursuers  do  not  overcharge 
the  70  tons  Welsh  coal  at  Sydney,  and  that  the  defenders  are 
entitled  to  the  London  price  for  30  tons  of  Welsh  coal  still  left  on 
arrival  at  London  and  to  12s.  for  the  Sydney  coal,  which  formed 
the  remainder  of  the  98  tons  then  in  bunkers.  This  appears 
to  be  the  fair  value  to  the  pursuers  of  the  coal  on  board  the 
ship,  although  they  may  have  realised  less  for  the  coal  when 
discharged.    The  result  is  that  the  pursuer  gets  decree  for  £90s.  48. 

W.  Q. 


Decfti^iwi.  Glasgow,  Utk  December,  189L— Having  heard  parties'  pro- 

sheriffBisRT.  curators,  and  considered  the  case  under  reference  to  the  annexed 
note,  recalls  the  interlocutor  appealed  against;  finds  that  the 
defenders,  as  charterers  of  the  s.s.  *'  Florida,"  are  entitled  under 
the  charter-party  to  payment  for  bunker  coals  delivered  at  London 
at  the  end  of  the  voyage  as  for  40  tons  Welsh  coal  and  58  tons 
Sydney  coal  at  the  price  of  21s.  and  12s.  respectively;  finds  that 
the  account  in  the  summons  is  in  other  respects  correct,  and  that, 
being  amended  so  as  to  give  effect  to  the  previous  finding,  it  brings 
out  a  balance  due  to  the  pursuers  of  £85  14s.,  for  which  siuu 
decerns  against  the  defenders,  with  interest  at  the  rate  craved ; 
finds  pursuers  entitled  to  expenses,  kc,  Robert  Bbkry. 

Note. — In  this  charter-party,  whereby  the  defenders  chartered 
the  pursuers'  steamship  **Florida"  for  a  voyage  from  Sydney,  Cape 
Breton,  to  Montreal,  and  thence  to  the  United  Kingdom,  with  an 
option  (which  has  not  been  exercised)  for  a  further  voyage,  the 
question  between  the  parties  comes  to  depend  on  a  clause  in  these 
terms,  "  Any  bunkers  on  board  at  time  of  delivery  or  re-deli veiy 
"  to  be  paid  by  charterers  and  owners  respectively  at  ciirrent  price 
"at  port  of  delivery  or  re-delivery."  After  the  words  "current 
price"  in  this  clause  must  obviously  be  understood  as  inserted 
some  words  to  indicate  the  subject  of  which  the  current  price  was 
to  be  taken.  The  words  which  I  think  ought  to  be  inserted  are 
the  same  as  those  which  occur  in  the  beginning  of  the  clause, 
namely,  **  bunkers  on  board,"  these  words  plainly  meaning  the 
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bunker  coals  on  board  at  the  time.     For  the  defenders  it  is  con-         

tended  that  the  only  word  to  be  understood  as  Inserted  is  the  ^^i^J^^* 

word  "  bunkers,"  and  to  that  word  they  desire  to  give  the  meaning   Mii^n^*  oo. 

of  bunker  coal  at  the  port  of  delivery  or  re-deliveiy, — ^in  other  words,     ^'^^^  JIJj^i®*- 

the  kind  of  coal  used  as  bunker  coal  at  the  particular  port,  without  ^^^^^^^  B""*^- 

reference  to  the  kind  of  coal  actually  left  in  the  bunkers.     I  am 

imable  to  regard  that  as  the  proper  way  of  dealing  with  the  clause. 

The  effect  would  be  to  make  the  subject  to  be  paid  for  a  different 

thing  from  that  which  the  party  paying  the  price  was  getting.     It 

would  also  in  various  circumstances  lead  to  uncertainty  as  to  what 

the  subject  of  >¥hich  the  current  price  was  to  be  ascertained,  and 

for  which  payment  was  to  be  made,  really  was.     In  the  port  of 

London,  for  example,  it  appears  that  two  kinds  of  coal  are  used  for 

the  purpose  of  bunker  coal,  namely,  Welsh  coal  and  North  country 

or  Tyne  coal,  and  these  two  kinds  of  coals  command  different  prices 

in  the  market:    It  must  I  think  be  taken  to  have  been  the  meaning 

of  the  parties  that  the  subject  the  current  price  of  which  was  to 

be  taken  was  the  bunker  coal  actually  on  board. 

It  is  true  that  a  difficulty  may  occur  and  does  occur  in  the 
present  case  in  this  way,  that  for  the  particular  kind  of  coal  left 
on  board  there  may  be  no  current  price  at  the  port  where  the 
vessel  is  delivered.  Here  it  appears  that  there  is  no  current  price 
for  Welsh  coal  at  Cape  Breton,  and  also  that  there  is  no  current 
price  for  Cape  Breton  coal  at  London.  That  difficulty,  however, 
must  be  met  in  the  way  in  which  such  difficulties  are  met  in  practice, 
namely,  by  holding  that  where  the  price  indicated  cannot  be 
ascertained  the  price  must  be  regulated  by  what  is  the  reasonable 
value  of  the  subject  to  a  purchaser  at  the  place  in  the  particular 
circumstances.  In  dealing  with  the  case  on  that  footing  I  do  not 
think  there  is  any  ground  for  doubting  the  fairness  of  the  values 
allowed  by  the  Sheriff-Substitute  for  the  coal  left  in  the  bunkers 
at  London,  namely,  21s.  per  ton  for  Welsh  coal  and  12s.  per  ton  for 
Cape  Breton  coal.  It  has  been  said  for  the  defenders  in  regard  to 
the  value  allowed  for  Welsh  coal  at  Cape  Breton  that  the  Sheriff- 
Substitute  is  mistaken  in  supposing  that  they  did  not  dispute  the 
value  adopted  by  the  Sheriff-Substitute,  viz.,  15s.  per  ton.  Be 
that  as  it  may,  I  think  here  also  that  the  value  he  has  taken  is 
reasonable,  and  I  proceed  therefore  on  the  footing  of  the  same 
rates  as  he  has  taken.  On  a  consideration  of  the  proof,  however, 
and  particularly  of  the  evidence  of  Mr.  Burr,  I  am  disposed  to  aUow 
in  favour  of  the  defenders  the  proportion  of  40  tons  Welsh  coal 
out  of  the  98  left  on  board,  leaving  58  tons  as  the  proportion  of 
Cape  Breton  coal.  That  has  the  effect  of  making  a  difference  of 
£4  10s.  in  favour  of  the  defenders,  leaving  £S5  14s.  as  the  sum 
to  be  decerned  for  in  favour  of  the  pursuers. 

With  reference,  however,  to  the  expenses,  I  do  not  see  sufficient 
ground  for  a  modification  in  favour  of  the  defenders.  On  16th 
October,  before  the  case  came  into  Court,  the  pursuers  offered        j 
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hAMuanmM.  through  their  Newcastle  solicitora  to  accept  a  sum  of  £80  Os.  5d. 
^t^^^mkin,  ]Q  full  of  their  claim,  and  a  larger  sum  has  been  decerned  for. 
]i*ii«ii'*Oo.  ^  B. 

For   pursuers — Mr.   A.   M.    BAHKAirrNB   (Messrs.    Banmattub, 

KntKwooD,  France  k  Co.)»  Glasgow. 
For  defenders— Mr.  C.  J.  MaoLsan  (Messrs.  MacLban,  Ftvk  k 

MaoLxan),  Glasgow. 


No.  62.     Mra  Catherine  Hunt  or  M'Keon,  Pursuer;  Dr.  Kelly 
LASAROHims.  ^j  Another  (M'Gunnigal's  Trustees),  DefeTiders. 

ac.        *  Jurisdietum — Separation  for  defective  property — Proprietan 

resident  in  different  counties, — A  and  B»  as  trustees  of  a 
deceased  party,  were  proprietors  of  house  property  in 
Glasgow.  One  of  the  trustees  resided  in  Lanarkshire, 
while  the  other  resided  in  Renfrewshire.  The  wife  of 
one  of  their  tenants  was  injured  by  part  of  the  ceiling  of 
her  house  falling,  and  in  an  action  for  reparation  by  her 
against  A  and  B,  held  that  they  were  subject  to  the 
jurisdiction  of  the  Sheriff  Court  of  Lanarkshire. 

The    following  was  the  interlocutor   of    the  Sheriff- 
Substitute  (Balfour),  repelling  the  plea  of  no  jurisdic- 
tion : — 
'■■•—***  Glasgow,  7th  January,  1892. — Having  considered  the  case, 

Sheriff  balvoub.  g^^^  ^^^  ^^^  reasons  stated  in  the  annexed  note,  that  the  defenders, 
as  testamentary  trustees  of  the  late  Robert  MKlunnigal,  are 
subject  to  the  jurisdiction  of  this  Court ;  therefore  repels  the  first 
plea  in  law  stated  for  Donald  M'Intosh  and  the  first  plea  in  law 
stated  for  Adam  Lawson  Kelly ;  allows  the  parties  a  proof  of  their 
averments,  <fec.  D.  D.  Balfour. 

Note, — This  is  an  action  directed  against  the  two  testamentary 
trustees  of  Robert  M'Gunnigal,  and  claims  damages  for  injuries 
said  to  have  been  sustained  by  the  pursuer  through  the  falling  of 
a  ceiling  in  a  house  occupied  by  her  in  this  jurisdiction  and  leased 
from  the  defenders. 

One  of  the  trustees  is  resident  in  this  county  and  the  other  is 
resident  in  Renfrewshire,  and  they  maintain  that  as  trustees  they 
are  not  liable  to  this  jurisdiction.  In  the  case  of  an  individual 
defender  mere  possession  of  heritable  property  does  not,  as  a  rule, 
form  a  ground  of  jurisdiction  in  the  Sheriff  Ck)iut.  But  in  the 
case  of  a  body  of  trustees  they  can  be  competently  sued  before  the 
Sheriff  of  the  sheriffdom  where  the  deceased  lived  and  where  the 
heritable  property  which  they  manage  is  situated  though  the 
majority  of  their  number  live  in  another  sheriffdom.  (See  Dove 
Wilson,  p.  68.)  It  has  also  been  held  that,  while  confirmation  of 
an  estate  having  been  taken  out  in  the  Sheriff  Court  of  the 
deceased's  domicile  does  not  of  itself  subject  the  executors  to  the 
jurisdiction  of  that  Court,  it  is  different  where  one  executor  resides 
in  the  sheriffdom  and  is  engaged  in  the  active  administration  of 
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the  funds  of  the  estate.     That  was  the  law  laid  down  in  Hdlliday  Lavauuhiu. 

V  Halliday,  U  R.  251.  M'Keoj* Kelly. 

In  the  case  of  Black  v  Duncan^  6  S.  261,  which  is  the  foundar  jrnnXiaw. 
tion  of  the  foregoing  dictum  of  Mr.  Dove  Wilson,  it  was  decided  QiieriirBLjouE. 
that  trustees  of  a  deceased  person  who  was  proprietor  of  an  herit- 
able property  may  be  sued  before  the  Sheriff  of  the  county  where 
the  deceased  had  lived,  where  the  property  lay,  and  where  the 
managing  trustee  resided,  although  the  majority  of  their  number 
personally  dwelt  in  another  county.  Reading  this  case  alongside 
of  HaUiday^B  case,  it  appears  to  me  that  where  you  have  an  herit- 
able property  in  a  county  the  trustees  are  liable  as  a  body  to  the 
jurisdiction  of  the  Court  where  the  property  is  in  an  action  like 
the  present.  I  am  of  opinion  that  the  circumstance  of  there  being 
heritable  property  in  the  jurisdiction,  with  a  resident  trustee,  is  a 
stronger  ground  of  jurisdiction  than  the  fact  that  there  is  an 
executor  in  a  sheriffdom  who  has  possession  of  the  executry  funds. 
The  dicta  of  the  judges  in  Halliday's  case  were  founded  upon  there 
being  a  leading  executor  in  the  sheriffdom  engaged  in  the  active 
administration  of  the  funds  of  the  estate,  and  it  appears  to  me 
that  that  element  in  this  case  is  supplied  by  one  of  the  trustees 
being  resident  in  Lanarkshire  and  by  the  house  (in  which  the 
damage  was  sustained)  being  let  to  the  pursuer  by  the  defenders' 
factor,  who  managed  the  property  in  this  jurisdiction. 

Following  up  the  case  of  Black,  it  was  decided  by  Lord  Fraser 
in  WaU  V  EichmoncPs  Trustees,  Guthrie's  Select  Cases  241,  that  if 
one  of  a  body  of  trustees  is  within  the  jurisdiction  of  a  Sheriff 
Court  and  has  possession  of  the  funds,  the  others  may  be  made 
subject  to  the  jurisdiction.  In  referring  to  Blades  case.  Lord 
Fraser  said  there  was  a  specialty  in  it,  in  respect  that  the  trustees 
still  continued  to  carry  on  the  business  of  the  deceased  in  the 
place  where  he  had  his  domicile,  but  they  had  not  continued  to 
carry  it  on  up  to  the  date  of  the  action,  as  the  report  shows. 
They  had  only  continued  to  carry  on  the  business  for  a  short  time 
after  the  deceased's  death. 

It  was  maintained  for  the  defenders  that  all  the  cases  before 
referred  to  had  relation  to  the  executry  estate,  and  were  actions 
of  count  and  reckoning  in  connection  with  the  estate.  But 
that  is  a  mistake.  In  BlacJds  case  the  action  was  for  payment 
of  a  promissory  note  granted  to  the  pursuer's  mother  by  the 
•  deceased's  firm. 

The  case  of  Bird  v  Brown,  25  S.L.R.  1,  was  referred  to  for 
the  defenders.  It  was  held  there  that  the  Sheriff  Court  had  not 
jurisdiction  over  a  trustee  in  respect  of  his  being  owner  of  the 
bankrupt's  heritable  property  in  the  sherifidom.  That  is  a 
different  case  from  the  present,  because  a  non-resident  trustee  in 
a  sequestration  is  different  from  a  body  of  trustees,  one  of  whom 
is  resident  in  the  county. 

The  case  of  the  Gvlross  Water  Committee  v  Smith  8ligo*s  Trustees, 
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LAiABMHimi.  29  S.L,R.  73,  was  referred  to  for  the  pursuers,  in  which  it  was 

>**^«>J^«iJy»  held  that  the  proprietor  of  lands  in  any  county  is  answerable  to 

JmltTisw.     *^®  i^^S^  ordinary  in  any  competent  action  relating  to  the  pos- 

shflriff  BiofouB.  session  of  those  lands  or  of  things  locally  situated  within  those 

lands,  whether  he  be  served  within  the  sheriffdom  or  not.    The 

pipes  which  were  the  subject  matter  of  the  action  lay  within  the 

bounds  of  the  Sheriff's  jurisdiction,  and  the  question  raised  was  a 

mere  possessory  one,  whether  the  pursuers  were  to  be  protected  in 

the  possession  of  these  pipes.     The  decision  hardly  applies  to  the 

present  case,  because  this  action  is  founded  upon  an  alleged  failure 

to  keep  the  ceiling  of  a  house  in  order.  D.  D.  R 

This  decision  was  appealed  to  the  Sheriff,  but  the  appeal 
was  afterwards  withdrawn,  the  case  having  been  compro- 
mised. 

For  pursaer— Mr.  Edward  Murray,  Glasgow. 
For  defender — Mr.  Brownlie,  Glasgow. 


No.  63.     Qeorge  Weir,  Purmer ;   Thomas  M'Dougall,  Defender, 

Weir«M*DoagmiL  Debts  Recovery  Act — Restriction  of  claim, — Where  a  claim 

—  was  restricted  to  £50  so  as  to  permit  the  action  to  be 

brought  in  the  Debts  RecoYcry  Court,  and  the  pursuer 
succeeded  in  part  of  his  case,  held  that  the  portion  in 
which  he  was  unsuccessful  was  to  be  deducted,  not  from 
the  restricted  amount,  but  from  the  gross  amount. 

In  this  case  the  pursuer's  claim  amounted  to  £55  6a, 
which  he  restricted  to  £50.  The  Sheriff-Substitute  (Birnie) 
found  that  he  had  failed  to  prove  £28,  and  deducted  this 
sum  from  the  £50.  He  further  found  the  pursuer  liable  in 
£6  of  expenses,  and  gave  decree  for  only  £16.  On  appeal 
the  Sheriff  (Berry)  of  this  date  (20th  April,  1892)  pro- 
nounced an  interlocutor,  from  the  note  attached  to  which 
the  following  is  an  extract : — 
April  ao.  law.  In  one  respect  I  think  that  the  interlocutor  of  the  SheriflT- 

shwiffBsRET.  Substitute  should  be  altered.  The  pursuer^s  claim  embraces  three 
items,  viz.,  the  sum  of  £28  above  referred  to,  an  accoimt  of 
£11  lis.  for  bricks  supplied  in  July,  and  an  account  of  £15  158. 
for  bricks  supplied  in  August.  The  gross  amount  thus  said  by 
him  to  have  been  due  was  £55  6s.,  but  to  bring  his  claim  within 
the  limit  of  the  Debts  Recovery  Act  he  restricted  it  to  £50.  The 
last  two  mentioned  accounts  for  the  supplies  in  July  and  August 
amount  to  £27  Gs.,  and  are  undoubtedly  due ;  but  by  deducting 
the  first  mentioned  item  of  £28  from  the  restricted  claim  of  £50, 
the  Sheriff-Substitute  has  (leaving  the  expenses  out  of  considera- 
tion for  the  present)  reduced  the  debt  to  be  decerned  for  to  £22. 
It  seems  to  me  that  if  the  amount  of  the  debt  to  be  decerned  for 
was  to  be  ascertained  by  a  process  of  deduction,  the  unproved 
portion  of  the  claim  ought  to  have  been  deducted,  not  from  the 

Digitized  by  CjOOQIC 


SHERIFF  COURT  REPORTS.  183 

restricted  amount  of  JB50,  but  from  the  groBS  amount  said  to  have  i*uiambhim. 

been  due.     Or  to  put  the  case  otherwise,  so  long  as  the  sumW«irpM'Doug»n. 

decerned  for  does  not  exceed  £50,  the  pursuer  is  entitled  to  decree    Apru  20,  laei 

for  that  part  of  his  claim  which  he  has  shown  to  be  due.    On  this  sheriff  b«e»t. 

principle  the  sum  to  be  found  due  in  the  present  case  should  be 

not  £22,  but  £27  6s.     The  case  is  in  effect  on  all  fours  with 

DcUgluh  ik  Kerr  v  Anderton,  Feb.  22,  1883,  20  S.L.R.  412,  which 

arose  in  similar  circumstances  under  the  Small  Debt  Act.     A 

pursuer  there  sued  for  an  account  consisting  of  several  items,  and 

restricted  his  claim  to  £12.     In  an  appeal  to  the  Circuit  Court, 

Lord  Craighill,  approving  of  the  decision  of  the  Sheriff-Substitute, 

expressed  the  opinion  that  if  £12  remained  due  after  sums  not 

established  had  been  disallowed,  the  Sheriff  was  not  only  entitled, 

but  bound,  to  decern  for  the  £12  to  which  the  claim  had  been 

restricted.     It  is  true  that  the  case  was  disposed  of  on  the  ground 

of  the  appeal  being  incompetent,  and  that  the  expression  of  opinion 

referred  to  was  not  necessary  to  the  decision.     Apart,  however, 

from  the  weight  which  is  due  to  Lord  Craighill's  opinion,  the  rule 

which  he  states  recommends  itself  to  me  as  that  which  ought  to 

be  applied  in  such  cireumstances.     A  pursuer  may  bring  before 

the  Small  Debt  Court,  or,  as  here,  before  the  Debts  Recovery 

Court,    a   claim   which    he    states   or   estimates   at  more    than 

the  statutory  limit,  but  which   he  chooses  to  restrict  to  that 

limit;   and   his   whole  claim  may  then  be   entertained  by  the 

Court,  although  no  more  than   the  restricted  amount  can  be 

decerned  for. 

From  what  was  stated  at  the  bar,  I  understand  that  the  atten- 
tion of  the  Sheriff-Substitute  was  not  called  to  the  mode  in  which 
effect  should  be  given  to  the  disallowance  of  the  £28  in  the  present 
case;  and  that  he  had  not  considered  the  point  seems  probable  from 
the  fact  that  it  was  of  a  decision  by  him  giving  effect  to  a  principle 
different  from  that  on  which  his  interlocutor  in  the  present  case 
proceeds  that  Lord  Craighill  expressed  approval  in  Dalglish  4k 
Kerr  v  Anderson. 

For  pnrsuer — Measrs.  Cakruthebs  k  Gkmmill,  Glasgow. 

For  defender — Mesara.  Martin  8l  Barrik,  Glasgow. 


John  Craig,  P'wrsuer ;  John  Lie,  Defender,  no.  64. 

Ship — Contract — Charter-party — BUI  of  lading — Agreement  Laba>k8hi»«. 
to  depart  from  terms  of  contract  as  regards  delivery —  CndgrLie. 
Stoppage  of  delivery,  then  demand  for  delivery  in  terms 
of  contract, — It  was  provided  under  a  bill  of  lading  and 
charter-party,  "the  cargo  to  be  brought  to  and  taken 
"  from  alongside  at  charterer's  risk,"  and  "  the  freight  to 
"  be  paid  after  true  and  right  delivery  of  cargo  at  port  of 
"  discharge."  Of  consent  of  parties  the  cargo  of  grain 
was  being  taken  delivery  of  at  the  hatch-mouth  by  the 
consignee  and  carried  to  the  sheds  when  a  dispute  having 
arisen  as  to  the  mixing  of  good  and  damaged  grain,  and  ^* 

also  as  to  the  payment  of  freight,  the  ship  stopped  )Qle 
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deliveiy.  Held  (1)  that  the  provision  as  to  the  cargo 
being  delivered  alongside  means,  as  a  rule,  at  the  plank 
end ;  (2)  that  as  regards  the  grain  trade  in  Glasgow,  it 
appears  that  the  common  practice  is  to  deliver  grain 
in  bags  at  the  hatchway,  but  that  this  practice  is 
not  universal ;  (3)  that  such  provision  may  be  modified 
by  arrangement  of  parties;  and  that  where  twelve- 
thirteentbs  of  the  cargo  had  been  delivered  under 
arrangement  at  the  hatchway,  the  consignee  was  not 
entitled  to  demand  that  the  other  one-thirteenth  should 
be  delivered  at  the  plank  end. 

This  was  an  action  raised  by  John  Craig,  merchant, 
Qlasgow,  against  John  Lie,  master  of  the  Norwegian  barque 
"  Professor  Nordenskiold,"  then  in  the  harbour  of  Glasgow, 
concluding  for  delivery  by  the  defender  of  a  cargo  of  grain 
at  the  plank  end,  in  terms  of  his  charter  and  bill  of  lading. 
The  defender  contended  that  the  contract  was  set  aside  by 
an  agreement  to  take  delivery  at  or  over  the  hatch-mouth, 
and,  as  the  pursuer  had  been  behind  in  paying  up  the 
freight  ton  for  ton  as  the  cargo  was  delivered,  that  the 
pursuer  was  not  entitled  to  the  order.  The  Sheriff- 
Substitute  (Erskine  Murray)  pronounced  the  following 
interlocutor  on  these  points: — 

Glasgow,  30th  January ^  1892. — The  Sheriflf-Substitute  having 
*Tium5It"""  lieard  parties'  procurators  and  advised  the  case,  finds  (1)  that  on 
board  the  ship  "  Nordenskiold,"  of  which  defender  Lie  is  master, 
there  was  shipped  in  March,  1891,  from  the  River  Plate,  9754 
bags  of  wheat  and  the  equivalent  in  bulk  of  799  bags,  amounting 
together  to  654j^  tons,  under  bill  of  lading  No.  8/11  of  process, 
now  held  by  the  pursuer  John  Craig;  finds  (2)  that  under  the 
bill  of  lading  and  charter-party  No.  8/12  of  process,  to  which  the 
bill  of  lading  refers,  it  is  provided,  "  the  cai*go  to  be  brought  to 
'^  and  taken  from  alongside  at  charterer's  risk  and  expense.  The 
"  stevedore  to  be  selected  by  charterer  and  paid  by  the  master. 
^'  The  freight  to  be  paid  after  true  and  right  delivery  of  cargo  at 
"port  of  dischaige'';  finds  (3)  that  the  "Nordenskiold"  having 
arrived  in  Glasgow,  the  greater  part  of  the  wheat  falling  under 
pursuer's  bill  of  lading  was  dischai^ged  of  consent  of  parties  in  the 
following  manner : — Taylor,  a  grain  weigher,  acting  on  behalf  of 
the  consignee,  examined  and  separated  in  the  holds  good  wheat 
from  any  damaged  wheat;  the  wheat,  being  then  raised  to  the 
hatchways  by  the  stevedore's  men,  was  there  weighed  and  taken 
over  on  behalf  of  the  pursuer,  who,  by  Taylor's  men,  removed 
it  to  the  sheds  on  the  quay ;  finds  (4)  that  a  dispute  arose  as  to 
the  mixing  of  certain  good  grain  in  the  hold  with  other  grain  said 
to  be  partially  damaged  by  a  man  employed  on  behalf  of  the  ship ; 
finds  (5)  that  more  serious  disputes  arose  as  to  the  payment  of 
freight,  the  defender  insisting  on  a  greater  amount  of  the  freight 
being  paid  before  he  parted  with  more  of  the  ^oai^.  (i^^l^i^f^ 
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pursuer  contended  correctly  that  the  defender  was  rather  overpaid  .LASAmKBons. 
when  the  amount  paid  was  compared  with  the  grain  delivered ;     Or»iirr  li«. 
finds  (6)  that  the  friction  increased,  and,  negotiations  having  been    J***-  «>.  > w- 
ineffectually  attempted,  defender  stopped  delivery,  and  pursuer  '^owSi.'" 
raised  the  present  action  concluding  to  have  defender  ordained 
to  deliver  to  the  pursuer  the  remainder  of  the  cargo  (about  fifty 
tons,  or  one-thirteenth  of  the  whole)  at  the  plank  end ;  finds  (7) 
that  the  remainder  of  the  cargo  having  subsequently  been  dis- 
charged under  an  arrangement,  the  only  question  that  remains  is 
one  of  expenses :  Finds  in  law,  in  the  circumstances,  that  such  an 
order  as  that  sought  by  pursuer  could  not  have  been  granted; 
therefore  assoilzies  the  defender;  finds  the  defender  entitled  to 
expenses,  <bc.,  and  decerns.  A.  Ebsrinb  Murray. 

Note, — ^The  provision  in  the  charter-party,  that  the  cargo  shall 
be  ''  brought  to  and  taken  from  alongside,"  certainly  must  be  held 
to  mean  (if  unmodified  or  unexplained  by  special  usages  of  par- 
ticular ports  or  by  the  arrangement  of  parties)  that  the  cargo  is 
to  be  delivered  by  the  ship  and  received  by  the  consignee  at  the 
plank  end — that  is,  on  the  quay,  just  alongside  the  vessel,  at  the 
shore  end  of  planks  whose  other  ends  are  on  board.  But  such  a 
mode  of  delivery  may  be,  and  often  is,  varied  partly  by  the 
circumstances  and  peculiarities  of  particular  ports,  partly  by  the 
necessity  or  convenience  of  particular  trades  and  particular  kinds 
of  cargo,  and  partly  also  by  the  special  arrangement  of  parties. 
In  the  present  case  a  long  proof  has  been  led  as  to  the  practice  of 
the  port  of  Glasgow.  On  the  whole  it  seems  that,  while  with 
most  other  cargoes  it  is  the  practice  to  deliver  at  the  plank  end, 
it  is  more  common  in  the  grain  trade  to  deliver  grain  in  bags  at 
the  hatchway.  But  the  practice  cannot  be  held  to  be  so  universal 
and  absolute  as  to  override  the  presumption  arising  from  the 
natural  meaning  of  the  words  "from  alongside."  If,  therefore, 
the  case  had  rested  on  the  proof  of  practice,  taken  along  with  the 
conditions  of  the  charter-party,  the  pursuer,  especially  considering 
that  he  was  in  the  right  in  the  matter  of  freight,  which  was 
the  origin  of  the  dispute,  would  have  been  entitled  to  the  order, 
and  consequently  to  expenses.  But  the  Sheriff-Substitute  cannot 
overlook  the  fact  that  twelve-thirteenths  of  the  cargo  had  been 
already  discharged  by  another  mode  by  mutual  arrangement. 
Under  that  arrangement  delivery  was  taken  by  the  consignee 
either  at  the  bottom  of  the  ship  or  at  latest  at  the  hatchway. 
No  doubt  this  was  for  the  convenience  of  both  parties,  but  a 
change  to  the  plank  end  would  have  inferred  additional  expense 
to  the  ship.  The  defender  was  therefore,  it  seems  to  the  Sheriff- 
Substitute,  justified  in  maintaining  that  the  original  arrangement 
as  to  delivery  having  been  waived  of  consent  of  parties  and  a  new 
arrangement  substituted,  the  pursuer  was  nob  entitled,  when  the 
delivery  had  been  almost  finished,  to  insist  on  upsetting  the 
arrangement  and   reverting  to  the  mode  of  delivery  originally       j 
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lavaushiu.  provided.     The  defender  haB  therefore  been  found  entitled  to  the 
cnigvjjin.     expenses  incurred  by  him  in  the  action.  A.  E.  M. 

For    pursaer — Mr.    Roxburgh    (Meflsra.    Wright,    Johnston, 

Maokenzu,  &  Roxburgh),  Glasgow. 
For  defender— Mr.   W.   G.  Galbraith  (Meesrs.  Galbratth  & 
Macphsrson),  Gkbsgow. 


No.  65.  John  Craig,  Pv/rsuer;  John  Lie,  Defender, 

"^ — ""  Ship — Cfmtract — Delivery    of   grain    cargoes — Damages — 

^^'*!i!.^^  Parties  having  agreed,  as  per  bill  of  lading  and  charter- 

party,  that  a  cargo  of  grain  "  was  to  be  brought  to  and 
"  taken  from  alongside  at  charterer's  risk  and  expense — 
"  the  stevedore  to  be  selected  by  the  charterer  and  paid 
"  by  the  master — the  freight  to  be  paid  after  true  and 
"  right  delivery  of  the  cargo  at  port  of  discharge,  dangere 
"and  accidents  of  the  sea,"  <bc.,  being  excepted,  held  on 
the  proof  that  the  greater  part  of  the  grain  which  was 
delivered  damaged  was  so  damaged  by  stress  of  weather, 
except  a  small  portion  damaged  through  insufficient 
dunnage,  and  another  small  portion  of  good  grain 
damaged  by  being  mixed  with  damaged  grain. 
Opinion  as  to  the  sufficiency  of  dunnage  of  grain  cargoes 
from  the  River  Plate. 

This  was  an  action  between  the  same  parties  as  in  the 
previous  case,  the  pursuer  concluding  for  £400,  ultimately 
restricted  to  £88  5s.,  as  damages  sustained  by  him  by 
insufficient  dunnage  of  the  cargo  of  grain  before  referred 
to,  and  for  improper  mixing  of  grain — ^good  with  damaged 
— and  for  expenses  in  separating  these  grains.  The  de- 
fender denied  that  the  cargo  was  insufficiently  dunnaged, 
and  pleaded  that  the  damage  fell  under  the  exceptions  in 
his  charter  and  bill  of  lading.  The  SheriflF-Substitute 
(Ebskine  Murray)  issued  the  following  interlocutor  on  the 
points  involved : — 
Jan. jo^wM.  Glasgow,  ZOth  January,  1892.— The  Sheriff-Substitute  having 

^^'liiuwIS"*  beard  parties'  procurators  and  advised  the  case,  finds  (1)  that  on 
board  the  ship  "  Nordenskiold,"  of  which  the  defender  Lie  is 
master,  there  was  shipped  in  March,  1891,  from  the  River  Plate, 
9754  bags  of  wheat  and  the  equivalent  in  bulk  of  799  bags, 
amounting,  together  to  654^  tons,  under  the  bill  of  lading  No. 
8/11  of  process,  now  held  by  pursuer  Craig;  finds  (2)  that  under 
the  charter-party  No.  8/12  of  process,  to  which  the  bill  of  lading 
refers,  it  is  provided,  "  the  cargo  to  be  brought  to  and  taken  from 
"  alongside  at  charterer's  risk  and  expense— the  stevedore  to  be 
"  selected  by  the  charterer  and  paid  by  the  master — the  freight 
''  to  be  paid  after  true  and  right  dehvery  of  the  cargo  at  port  of 
"  discharge,  dangers  and  accidents  of  the  sea,"  <&o.,  being  excepted 
as  usual;  finds  (3)  that  the  " Nordenskiold ''  having  arrived  in 
Glasgow,  the  greater  part  of  the  wheat  falling  under  pursuer's  bill 
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of  lading  was  discharged  of  consent  of  parties  in  the  following  labammim. 

manner: — Taylor,   a    grain   weigher,   acting  on    behalf    of   the     Oraigi^Lia. 

consignee,  examined  and  separated  in  the  holds  good  wheat  from    J*n- »^i8w. 

any  damaged  wheat,  the  wheat  being  then  raised  to  the  Iiatchways  ®**T}?£|Kr"" 

by  the  stevedore's  men,  was  then  weighed  and  taken  over  on  behalf 

of  the  pursuer,  who  (by  Taylor's  men)  removed  it  to  the  sheds  on 

the  quay ;  finds  (4)  that  in  the  course  of  doing  this  Taylor's  men, 

having  a  quantity  of  good  grain  at  the  bottom  of  the  main  hold, 

proceeded  to  work  at  the  fore  hold ;  finds  (5)  that  in  their  absence 

a  person  employed  by  the  defender  proceeded  to  separate  damaged 

from  undamaged  grain  in  the  main  hold,  but  in  doing  so,  mixed 

up  a  certain  quantity  of  slightly  damaged  grain  with  the  heap  of 

good  grain  left  by  Taylor ;  finds  (6)  that  while  much  the  greater 

part  of  the  grain  cargo  was  sound  and  undamaged,  certain  portions 

of  the  bagged  wheat  in  the  main  hold  were  found  damaged,  of 

which  the  greater  part  appears  to  have  been  damaged  by  stress  of 

weather,  but  a  smaller  portion  by  the  dumiage  in  the  'tween 

decks  having  been  not  quite  sufficient;  finds  (7)  that  disputes 

arose  between  the  defender  and  Messrs.  Peterson,  who  were  acting 

for  pursuer,  as  to  the  payment  of  freight,  the  defender  insisting  on 

a  greater  amount  of  freight  being  paid  before  he  parted  with  more 

of  the  cargo,  while  the  pursuer  contended,  and  correctly  contended, 

that  the  defender  was  rather  overpaid  and  was  bound  to  deliver 

more  cargo  before  he  was  entitled  to  more  freight ;  finds  (8)  that 

friction  increased,  and,  after  arrangements  had  been  unsuccessfully 

attempted,  defender  stopped  delivery,  and    pursuer  raised    the 

petition  No.  \^^  (referred  to  in  the  previous  case)  concluding  for 

delivery   at  the  plank  end,  while   defender  rather  than   do  so, 

preferred    to   carry  the    grain    the   whole   way   into    the   shed, 

getting  payment  for   each  ton  delivered,  which   was  eventually 

done,   under  arrangement,   after   a  delay   of  several  days  had 

taken    place;  finds    (9)    that    pursuer    now   sues   defender   for 

£400,  subsequently  restricted  to  £88  5s.,  in  respect  of  damages 

sustained    by   insufficient  dunnage,    improper  mixing  of   grain, 

expenses  in  separating  damaged  grain,  &c. :  Finds  on  the  whole  case 

and  in  law,  and  under  reference  to  the  annexed  note,  that  pursuer 

is  entitled  to  £14  damages ;  therefore  decerns  against  defender  for 

the   sum   of  £14   sterling   with   interest   as  craved ;  finds    the 

defender  liable  to  pursuer  in  one-third  expenses,  &c. 

A.  Erskinb  Murray. 
Note. — As  regards  the  probable  cause  of  the  damage  to  the 
wheat,  the  evidence  is  very  contradictory.  On  the  whole,  the  result 
of  the  evidence  is  as  follows : — The  dunnage  in  the  lower  hold 
was  pretty  fair  considering  that  the  cargo  was  loaded  in  the  River 
Plate.  The  dunnage  in  the  'tween  decks  was  indifferent  and 
rather  bad.  The  vessel  had  sustained  pretty  severe  weather  on 
the  voyage,  causing  her  to  take  in  water  at  the  bows,  besides  a 
great  deal  on  the  decks.     To  protect  the  grain  in  the  forehold  the       j  ^ 
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LAiAtuBiBi.  captain  covered  it  with  canvas ;  but  it  appeaiB  that  water  from 

OnigviM.     the  leak  at  the  bows  could  find  its  way  along  the  stringers  or 

jmi.jo^i6oi    beams  that  run  along  the  sides  of  the  ship  on  the  level  of  the  floor 

^^'^owSS'"  o^  **io  'tween  decks,  and  then,  when  it  got  as  far  the  main  hold, 

it  ran  over  into  the  cargo  there  in  a  way  that  no  dunnage  could 

have  averted. 

The  grain  was  found  to  be  damaged  in  several  places — (a)  Two 
or  three  tons  were  damaged  in  the  'tween  decks  round  by  the  main- 
mast, by  water  coming  in  round  the  mast  in  consequence  of  the 
straining  of  the  ship.  It  is  said  for  the  pursuer  that  this  could 
have  been  averted  by  dunnage,  but  on  the  whole,  the  Sheriff- 
Substitute  does  not  think  that  this  is  sufficiently  proved ;  (6)  about 
one  and  a-half  tons  were  damaged  in  .parts  of  the  'tween  decks  not 
exactly  at  the  side,  but  nearer  the  side  than  the  middle.  This 
was  evidently  caused  by  water  coming  through  the  seams  of  the 
deck  through  stress  of  weather ;  (c)  the  chief  part  of  the  damage 
arose  down  the  sides  of  the  vessel  in  the  lower  hold,  especially 
down  the  port  side.  On  the  whole,  considering  that  the  dunnage 
in  this  part  must  be  held  to  have  been  sufficient^  the  damage  must 
be  held  to  have  come  from  the  leak  in  the  bow  and  water  running 
along  the  stringers  as  above  mentioned.  For  this  the  defender 
would  not  be  liable ;  (d)  a  certain,  though  a  small  portion  of  the 
damaged  grain  seems  to  have  been  against  the  sides  in  the  'tween 
decks ;  and  though  if  water  entered  there,  it  would  be  firee  from 
stress  of  weather,  this  damage  would  have  been  prevented  had  the 
dunnage  been  sufficient. 

Now,  when  the  damaged  grain  came  to  be  sold,  it  was  found 
that  there  was  a  total  loss  of  about  £69  as  compared  with  the 
value  of  sound  grain.  Of  this  a  sum  of,  say,  £6  was  caused  by  some 
of  the  damaged  grain  having  been  mixed  with  the  sound  grain  by 
the  mistaken  action  of  a  man  employed  by  defender,  for  whom  he 
is  responsible — for  this,  of  course,  defender  is  liable.  But  of  the 
remaining  £63,  the  Sheriff-Substitute  does  not  think  that  more 
than  £5  or  so  can  be  attributable  to  any  damage  at  the  skin  of 
the  sides  of  the  'tween  decks  under  (d),  £11  is  thus  all  the 
damages  that  can  be  allowed  in  respect  of  loss  on  the  price  of  grain. 
Taylor's  account,  however,  in  so  far  as  it  arises  from  the  expense 
of  separating  damaged  from  undamaged  grain,  must  be  held  to  be 
to  a  considerable  extent  (say  £3)  chargeable  against  defender. 

These  items  come  to  £14  in  all,  and  the  Sheriff-Substitute  is 
unable  to  hold  the  defender  liable  in  any  further  damage  in  the 
present  case.  A  portion  of  Taylor's  account  for  his  men  being 
kept  idle  waiting  does  not  fall  under  the  conclusions  of  the  action. 
If  it  had  done  so,  it  seems  to  the  Sheriff-Substitute  that,  while 
pursuer  was  right  in  the  matter  of  the  payment  of  freight,  and  in 
_  his  view  of  the  original  contract  as  to  delivery,  he  was  wrong  in 

insisting  on  delivery  at  the  plank  end  at  the  stage  to  which 
matters  had  come,  when  only  one-thirteenth  of  the  grain  remained 
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to  be  delivered,  and  all  the  rest  had  been  delivered  after  a  mode  lamaushim. 
which  had  been  adopted  of  consent  by  both  parties,  though  it     oraigvLie. 
was  a  variation  from  the  original  agreement.     The  questions  on    Jm>.  ».  im- 
this  head  have  been  more  fully  dealt  with  in  the  note  annexed  ^'^^JSif'"" 
to  the  interlocutor  in  the  action  xfrf ■ 

As  the  damages  have  been  so  very  much  cut  down,  only  one- 
third  expenses  have  been  given.  In  considering  the  expenses, 
however,  the  skilled  witnesses  on  either  side  must  be  held  entitled 
to  larger  fees  than  those  given  to  ordinary  witnesses. 

A.  E.  M. 
For    pursuer— Mr.    Roxbuboh    (Meflsn.    Wright,    Johnston, 

Mackenzie,  &  Roxbuboh),  Glasgow. 
For  defender— Mr.   W.   G.   Galbbaith  (Messrs.   Galbbaith  k 
Macphkbson),  Glasgow. 


SHERIFF  COURT  OF   DUMBARTONSHIRE.  No.  66. 

Police  Commissioners  of  Clydebank,  Pursuers;  County    ^^^S!"^' 
Council  of  Dumbartonshire,  Defenders,  ajTStm^ 

Roads — Tramference — Roads  and  Streets  in  Burghs  Act,  1891.  gj^'^'^^ndT 
— Circumstances  in  which  a  sum  of  £110  per  annum  was         — 
awarded  to  a  County  Council  from  whose  control  the 
management  and   maintenance  of  the  roads  within  a 
burgh  were  taken  by  the  latter. 

This  was  an  application  by  the  Police  Commissioners  of 
the  burgh  of  Clydebank  to  have  the  terms  settled  on  which 
the  highways  within  the  burgh  should  be  transferred  to 
them  from  the  County  Council  of  Dumbartonshire  under 
the  powers  contained  in  the  Roads  and  Streets  in  Police 
Burghs  (Scotland)  Act,  1891.  A  claim  was  lodged  for  the 
County  Council,  in  which  they  set  forth  (1)  that  the  excess 
of  the  road  assessment  collected  within  the  burgh  over  the 
cost  of  maintaining  the  burgh  highways  was  £854,  and 
claimed  that  sum  as  an  annual  payment ;  (2)  that  a  sum  of 
£312  13s.  5d.  had  been  paid  in  1885  in  purchasing  a  strip 
of  ground  for  the  purpose  of  widening  a  part  of  the  main 
highway  within  the  burgh,  and  of  that  sum  they  now 
asked  repayment ;  and  (3)  payment  of  £205,  being  the  cost 
incurred  to  the  County  Council  in  widening  a  road  in  the 
immediate  vicinity  of  the  bui^h.  To  these  claims  the  burgh 
lodged  answers,  contending— {1)  That  the  roads  within  the 
burgh  were  very  costly  to  maintain  owing  to  the  large 
amount  of  through  traffic  over  them  into  the  county  from 
which  the  burgh  derived  no  benefit,  and  that  in  the  whole 
circumstances  no  annual  payment  was  due;  (2)  that  the 
strip  of  ground  was  paid  for  out  of  the  assessments  of  1885, 
of  which  the  burgh  contributed  its  share  aQ4  hsiA  since 
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DuMBABTow-    continued  to  contribute ;  and  (3)  that  the  alteration  of  the 
oiyd^ank     ^^^  outsidc  the  bui^h  was  of  no  advantage  to  the  burgh, 
teiirtSyre  but  for  the  benefit  of  the  adjoining^  proprietor,  to  facilitate 
oonnty_Gonncii.  f^^jj^g  outsidc  the  burgh  boundarics.     The  Sheriff  (Lees) 
heard  counsel  for  parties  at  Dumbarton  on  30th  March  and 
made  avizandum,  and  thereafter  issued  the  following  inter- 
locutor : — 
AprimiuQj.  Dumbarton,  I2th  April,  1892.— ITie  Sheriff  having  cousidered 

Sheriff  lbm.  ^^q  cause,  in  respect  that  the  pursuers,  the  CJommissioners  of  Police 
of  the  burgh  of  Clydebank  in  the  county  of  Dumbarton,  have  duly 
resolved  to  undertake  the  management  and  maintenance  of  the 
highways  within  said  burgh,  but  have  not  been  able  to  agree  with 
the  County  Council  of  said  county  as  to  the  terms  on  which  the 
said  highways  shall  be  transferred  to  the  said  Commissioners, 
therefore  finds  and  declares  that,  in  respect  of  the  transference  of 
the  said  highways,  including  therein  the  strip  of  ground,  5  feet 
broad  or  thereby,  on  the  south  &ide  of  the  Glasgow  and  Dumbarton 
Road,  referred  to  in  the  18th  article  of  the  claim  for  the  County 
Council,  the  said  ^  Commissioners  shall  pay  to  the  said  County 
Council  the  sum  of  £110  per  annum,  payable  one  half  at 
Martinmas,  1892,  one  half  at  Whitsunday,  1893,  and  one  half 
at  each  succeeding  half-year  thereafter  during  the  subsistence  of 
this  settlenient;  finds  no  expenses  due  between  parties;  and 
decerns.  J.  M.  Lees. 

I^ote. — The  Roads  and  Streets  in  Burghs  Act  of  1891  provides 
that,  after  compliance  with  certain  procedure,  the  Commissioners 
of  any  police  burgh  may  resolve  to  undertake  the  management 
and  maintenance  oi  the  highways  within  the  buigh,  or  the  County 
Council  may  require  them  to  do  so ;  and  if  the  Commissioners  and 
the  County  Council  are  unable  to  come  to  an  agreement  as  to  the 
terms  on  which  the  transference  shall  bo  made  they  lu-e  to  be 
settled  summarily  by  the  Sheriff,  "  who  shall  take  into  considera- 
"  tion  all  the  circumstances  of  the  case,  including  the  cost  of 
'^maintaining  the  highways  in  the  neighbourhood  of  the  police 
"burgh."  Any  settlement  come  to  either  by  agreement  or 
judgment  may  be  rescinded  by  joint  consent,  or  the  terms  may  be 
readjusted  on  the  expiry  of  ten  years  or  on  extension  of  the 
boundaries  of  the  burgh.  The  absence  of  any  other  statutory 
data  or  directions  and  the  finality  of  the  judgment  to  be  pro- 
nounced make  the  question  one  of  peculiar  diflficulty;  and  it  is- 
only  after  repeated  consideration  of  the  evidence  adduced  and  of 
the  arguments  lurged  by  the  eminent  counsel  who  appeared  in  the 
case  that  1  have  arrived  at  the  conclusion  above  stated. 

It  was  urged  by  the  Conunissioners  that  the  statutoiy  trana- 
ference  of  the  highways  should  not  entail  any  payment  on  the 
part  of  the  burgh,  and  it  was  pointed  out  that  had  the  transference 
been  timeously  effected  under  the  47th  section  of  the  Roads  and 
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Bridges  Act  of  1878  no  payment  would  have  been  exigible  from    dumiamom- 
it.     But  it  may  be  assumed  that  if  the  Legislature  had  agreed  with      oiydebiuik 
this  view   they  would  not   have  authorised  compensation  to  be  SSuStoMhTre 
awarded ;  and  it  may  fairly  be  inferred  that  the  experience  of  Oounty^undi. 
thirteen  years  had  shown  that  there  were  cases  in  which  the    ^p^^J*  ****• 
withholding  of  such  compensation  would  be  unjust.      I  am  far 
from  saying  that  in  every  such  case  of  transference  of  highways 
compensation  should  be  given  to  the  county  from  whose  manage- 
ment the  roads  have  been  taken;  and  it  is  possible  that  cases 
may  occur  where  on  such  transference  the  burgh  may  rightly 
claim   to  receive  some  payment  instead  of  making  it.     This  is 
most  likely  to  occur  when  the  initiative  as  to  the  transference  is 
taken  by  the  County  Council.    The  question  is  entirely  one  of  the 
circumstances  of  each  particular  case,  and  according   to  these 
circumstances  much,  little,  or  no  compensation  may  be  awarded 
to  either  side. 

But  it  is  plain  that  the  statute  contemplates  that  some  com- 
pensation may  have  to  be  paid,  and  it  is  to  be  observed  that  even 
in  the  Act  of  1878,  on  which  the  Commissioners  found  their  plea 
of  non-payment,  there  are  several  instances  in  which  the  Act 
authorises  compensation  to  be  awarded.  See  sections  47,  48,  88, 
and  89. 

If,  then,  compensation  is  reasonable,  should  any  be  awarded 
here,  and  if  so,  how  much  ?  The  County  Council  say  they  have 
expended  such  and  such  sums  from  time  to  time,  and  that  if 
Clydebank  roads  had  remained  under  their  control  the  burgh 
would  have  had  to  pay  about  £354  per  annum  more  than  it  will 
have  to  do  upon  the  transfer  of  the  roads.  But  Clydebank  has,  of 
course,  contributed  its  proportion  of  these  outlays,  and  for  their 
common  benefit;  and  if  the  above  argument  is  sound  it  has 
contributed  more  than  its  own  share.  It  seems  to  me  that  the 
only  outlays  that  can  be  legitimately  taken  into  account  on  an 
occasion  like  the  present  are  those  where  there  is  some  separate 
and  permanent  product,  which,  though  created  by  joint  outlay,  is 
to  remain  with  one  party  alone.  Of  such  outlays  the  present  case 
only  presents  one  of  any  moment.  The  road  debt  I  cannot  deal 
with ;  it  is  allocated  imder  the  Act  of  1878;  and  by  joint  consent 
the  tollhouse  was  excepted  from  the  present  decision.  But 
the  strip  of  ground  mentioned  in  the  interlocutor  is,  I  think, 
a  melioration  that  must  be  dealt  with.  It  is  separate,  it  is 
permanent,  it  was  bought  at  joint  expense,  it  is  of  material 
advantage  to  the  pursuers,  and  should  naturally  accrue  to  them, 
and  it  never  cisin  benefit  the  defenders.  I  have  therefore  put  a 
value  on  it 

Then  as  regards  the  future  cost  of  the  roads  within  the  biu*gh, 
it  is  only  natural  to  believe  that  they  will,  as  biu^hal  highways, 
be  kept  up  for  the  credit  and  improvement  of  the  burgh  in  a  more 
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DonABfov.    substantial  and  costly  way  than  the  county  could  be  expected  to 
oiydi^k     ^^*     Clydebank  is  a  burgh  of  almost  phenomenal  growth,  and  has 
iSimbl!rt^»hiro  P^ohably  a  great  future  before  it,  and  will  doubtless  deal  with  its 
County  coupdi.  highways  with  an  eye  to  the  requirements  of  that  future,  and  may 
Apriut  WW.    therefore  think  fit  to  impose  on  itself  a  greater  pecuniary  burden 
""*'    for  its  roads  than  the  estimate  made  by  the  defenders.     But  on 
the  other  hand,  all  experience  shows  that  the  concentration  of  a 
population  causes  an  excessive  tear  and  wear  of  the  adjacent  roads. 
This  may  vary  in  amount  according  to  the  facilities  furnished  by 
rail,  river,  and  canal.     But  in  the  nature  of  things  it  is  inevitable 
that  the  cost  of  such  roads  will   increase  in  greater  proportion 
than  that  of  more  distant  roads ;  and  the  greater  the  concentration 
of  this  population  and  the  more  rapid  its  growth  the  greater  will 
be  the  increase  of  cost  of  these  roads.     To  some  extent,  of  course, 
the  county  participates  in  the  gain ;  but  the  main  advantage  hes 
with  the  burghs,  and  therefore  Parliament  has  directed  me  to  take 
into  consideration  the  cost  of  maintaining  the  roads  in  the  neigh- 
bourhood of  the  burgh.    And  for  this  reason  Glasgow,  I  understand, 
contributes  about  £12,000  a  year  towards  the  expenses  of  the 
adjoining  roads  and  Edinburgh  £2000. 

I  have  carefully  considered,  in  the  light  of  the  fia^ta  as  to  the 
size  and  situation  of  Clydebank  and  the  amount  and  character  of 
the  traffic  on  the  roads  in  and  leading  to  it,  the  various  calcula- 
tions and  statistics  submitted  by  the  industry  of  parties ;  and  it 
seems  to  me  that,  in  the  whole  circumstances  of  the  case,  an 
award,  which  a  rate  of  ^.  in  the  £  on  the  present  rental  of 
Clydebank  will  about  cover  (apart  from  the  5  feet  strip  of  ground), 
is  not  inappropriate  to  the  circumstances.  And  it  is  reassuring  to 
find  that  this  award  is  in  the  result  nearly  midway  between  the 
amount  payable  in  proportion  to  the  rental  under  the  current 
valuations  rolls  by  Glasgow  and  Edinbiugh  respectively.  Each 
year  will  of  course  lighten  the  burden  on  Clydebank ;  but,  on  the 
other  hand,  as  regards  the  interests  of  the  county,  I  keep  in  view 
the  prospect  of  additional  railway  facilities,  and  therefore  also  of 
valuable  subjects  of  assessment,  which  wiU  at  the  same  time 
lighten  the  traffic  on  the  roads,  and  the  striking  fact  that  in  the 
matter  of  proportionate  increase  of  population  the  returns  of  the 
last  two  censuses  show  that  no  county  in  Scotland  at  all  approaches 
Dumbartonshire.  In  20  years  its  population  has  increased  about 
60  per  cent.,  and  although  this  is  mainly  due  to  the  growth  of 
populous  centres,  it  still  leaves  room  for  the  belief  that  the 
excision  of  this  and  other  important  burghs  from  the  area  assessable 
for  the  county  roads  will  not  unduly  burden  the  county  if  reason- 
able compensation  be  made  to  it  from  time  to  time.  I  have  already 
pointed  out  the  occasions  on  which  the  terms  of  compensation  may 
be  readjusted. 

The  statute  provides  that  oq  the  terms  of  the  transference 
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being  settled  the  highways  within  Clydebank  shall  be  ipso  facto    dumba»toh- 
transferred  as  from  15th  May  next,  and  my  duty  seems  to  be     dydeSank 
confined  to  settling  these  terms.      The  sum  awarded  wQl  now  gSSiWtoMhTre 
become  enforceable  like  an  ordinary  debt  after  Martinmas  next.       CountyCoundi. 

J.  M.  L. 
For  pursQers — Mr.  C.  S.  Dickson,  advocate ;  aud  Mr.  Hepburn, 

Clydebank. 
For  defenders— Mr.  C.  Guthbie,  advocate;    and  Mr.  Bastie, 
Dumbarton. 


SHERIFF   COURT  OF   LANARKSHIRE.  No.  67. 

Alexander  Murdoch,  Pursuer;  Ayr  Steam  Shipping    ^^*™"'*»- 

^  T^    i»       7  Murdoch » Ayr 

Co.,  Defenders.  steamMiipping 

Contract  —  Arbitration  clanse. — Circumstances  in  which  a 
clause  of  arbitration  providing  "should  any  dispute 
"arise"  was  held  to  be  merely  ancillary  to  a  contract, 
and  only  enforceable  during  the  period  of  the  existence 
of  the  contract. 

This  was  an  action  by  Alexander  Murdoch,  merchant, 
Glasgow,  against  the  Ayr  Steam  Shipping  Company  and 
the  partners  of  that  company  as  such  and  as  individuals, 
concluding  for  payment  of  £78  12s.  5d.  as  damages  for 
breach  of  contract  through  defenders'  failure  to  carry 
certain  quantities  of  limestone,  as  per  contract  after- 
mentioned.  The  defenders  pleaded  a  counter  claim  to  a 
certain  extent,  which  pursuer  admitted,  but  defenders 
further  pleaded,  while  denying  liability,  that  the  action  was 
excluded  by  the  clause  of  arbitration  in  the  contract.  The 
Sheriff-Substitute  (Erskine  Murray),  pWmo  loco,  allowed  a 
proof  on  this  point,  and,  after  hearing  parties,  pronounced 
the  following  interlocutor : — 

Glasgow,  I2th  Janwiry^  1892. — The  Sheriff-Substitute  having  Jan.  \%  isw. 
heard  parties'  procurators  and  advised  the  case,  for  the  reasons  8h«r|ffEMKuiB 
assigned  in  the  annexed  note,  repels  the  first  plea  in  law  for 
defenders,  being  that  to  the  effect  that,  the  parties  to  this  action 
having  referred  to  arbitration  the  whole  subject  mentioned  in  the 
condescendence,  the  action  should  be  dismissed;  qyuoad  vltra  allows 
a  proof,  and  orders  the  case  to  the  diet  roll. 

A.  Erskine  Murray. 

Note. — The  contract  founded  on  is  for  the  carriage  of  lime- 
stone belonging  to  pursuer  in  steamers  belonging  to  defenders. 
It  is  provided  that  the  latter  are  to  carry  not  less  than  2500 
tons  monthly  or  more  than  3000  tons  monthly  for  the  first  six 
months  and  3500  for  the  second  six  months  at  merchant's 
option,  the  total  quantity  for  the  twelve  calendar  months  to  be 
not  less  than  30,000  tons  or  more  than  39,000  tons,  the  contract 
to  commence  on  1st  January,  1890,  and  end  at  31st  December, 
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iiAgAiiinnBB.   1890.     Provisions  as  to  freight,  acoideuts,  destination,  kc,,  &c., 

S^am^iSr  ^o^^^^j  including  one  to  the  effect  that,  if  the  steamers  be  unable, 

^'  through  stress  of  weather,  to  load  the  weekly  or  monthly  contract 

Jul  u^i892.    quantities,  the  deficiency  to  be  carried  as  soon  as  weather  permits. 

®***mdm!jS'"*  Then  comes  "  penalty  for  non-performance  of  the  contract  to  be 

"  the  ascertained  damages.     Should  any  dispute  arise  between  the 

"  contracting  parties,  the  same  to  be  settled  by  arbitration  at  Glas- 

"  gow,  one  arbitrator  to  be  chosen  by  each  party  and  a  third  by 

*^  the  two  so  chosen."     The  arbiters  are  then  named,  one  being  the 

agent  of  defenders  and  the  other  a  gentleman  who,  though  not  at 

the  time,  acted  soon  after  as  agent  for  pursuer. 

The  year  of  the  contract  having  come  to  an  end,  the  pursuer 
has  raised  the  present  action  against  defenders  for  breach  of  con- 
tract in  failing  to  carry  the  contract  quantities,  while  admitting  a 
counter  claim  to  a  certain  extent.  Defenders,  on  the  other  hand, 
while  denying  liability,  plead  that  the  action  is  excluded  by  the 
clause  of  arbitration. 

It  is  unnecessary  to  refer  to  the  several  gromids  on  which  this 
plea  is  met  on  the  part  of  the  pursuer.  Some  of  these  might  be 
got  over.  But  he  contends,  inter  (Uia,  that  this  clause  must  be 
held  to  be  only  ancillary  to  the  contract  and  of  an  executorial 
nature;  and  that  therefore,  considering  its  terms,  its  powers 
must  be  held  to  have  expired  with  the  termination  of  the  contract. 
This  contention  the  Sheriff-Substitute  considers  must  prevail 

The  principles  that  may  be  deduced  from  the  various  autho- 
rities, such  as  Pearson^  21  D.  419;  MofUgiymerie^  10  D.  1387; 
Mackayy  10  R  1046 ;  Beattie,  10  R  1094 ;  Kirkwood,  5  R  79, 
and  others,  seem  to  be  that,  on  the  one  hand,  if,  as  in  Beattte,  the 
matters  to  be  submitted  appear  to  be  such  as  woidd  arise  in  the 
course  of  the  contract,  they  fall  naturally  to  be  dealt  with  in  that 
time;  and,  on  the  other  hand,  that  claims  of  damages  arising 
after  the  lapse  of  a  contract  would  natiurally  not  fall  under  the 
arbitration  clause.  In  the  case  of  Mcntgomerie^  even  a  claim  of 
damages  was  held  to  fall  under  the  arbitration  clause,  but  the 
claim  was  made  during  the  currency  of  the  lease,  and  the  clause 
of  reference  was  exceedingly  broad ;  and  in  another  case,  a  claim 
for  payments  after  the  end  of  the  time  was  held  to  be  covered 
by  the  clear  and  specific  terms  of  the  clause.  The  Lord  President, 
in  the  recent  case  of  Wright,  22nd  October,  1891,  29  S.L.R  63, 
adopts  the  opinion  of  Lord  President  Inglis  in  BeaUie,  and  also 
quotes  Locd  Rutherfurd  Clark  in  Mackay,  to  the  substantial  effect 
that  it  depends  on  the  wording  of  such  a  dause  whether  it  is  to 
be  held  as  merely  creating  a  tribunal  for  settling  differences  which 
may  arise  in  the  course  of  the  works,  and  which  has  no  other 
function,  or  one  for  the  decision  of  any  claim  that  may  arise  out 
—  of  the  contract.     But  what,  then,  is  to  be  held  where  tiie  arbitEft- 

tion  clause,  like  that  in  the  present  case,  may  be  read  either  wayl 
The  solution  seems  to  be  found  in  the  woids  of  Loid  Shaiid  in 
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the  same  case  of  Beaitie,  who  remarks,  "  If  the  parties  wish  to  lasaubbieb. 
"include  disputes  regarding  money  payments  arising  after  the  |{^^^*^iJJ 
"completion  of  the  contract,  that  can  be  safely  done  only  by         ^ 
"  using  words  that  clearly  cover  such  questions."     No  doubt  thfe    J«n.j2^i8w. 
remark  more  specially  applies  to  such  a  case  as  Beattie,  where  the  ****m5SS"* 
architect  was  the  referee,  but   it  seems  also  to  have  a  wider 
application.     Farther,  it  seems  to  the  Sheriif-Substitute  that  the 
way  in  which  the  present  arbitration  clause  is  brought  in,  and  its 
words  "  should  any  dispute  arise,"  &c.,  which  immediately  follow, 
but  have  no  connection  with  the  clause  providing  that  the  penalty 
for  non-performance  is  to  be  the  ascertained  damages,  appears  to 
imply  that  the  "dispute"  there  referred  to  must  be  something 
different  from  a  claim  of  damages,  after  the  lapse  of  the  contract, 
in  respect  of  its  non-fulfilment.     The  fact  of  the  respective  agents 
being  named  seems  also  to  point  to  the  reference  being  one  only  of 
a   temporaiy   nature,  for  the  contingency  (which  has  actually 
occurred)  of  the  agent  of  one  of  the  parties  ceasing  to  be  so,  and 
thus  no  longer  possessing  the  confidence  of  hib  nominator,  is  one 
which  night  naturally  be  contemplated  as  a  possible  result  if  the 
reference  was  to  last  for  ever.     On  the   whole,  therefore,  the 
Sheriff-Substitute  must  repel  the  plea  that  the  action  is  excluded 
by  the  arbitration  clause.  A.  E.  M. 

For  parsuer— Mr.  T.  A.  Fyfe,  Glasgow. 

For  defendera — Mr.  Macintybb,  Glasgow. 


Mrs.  Margaret  Gray  or  Lawless,  Pursuer;  Glasgow      No.  68. 
PoucE  Commissioners,  Defenders.  la»a*mh»i. 

Reparation — Landlord  and  Tenant — Defective  ceiling  in  house  oiigawpouoe 
— Damages, — Held  that  the  proprietors  of  a  house  are  o<»nmj^one»- 
liable  for  an  accident  occasioned  by  the  falling  of  a 
ceiling,  the  defective  condition  of  which  had  been  notified 
to  their  factor. 

This  was  an  action  by  Mrs.  Margaret  Gray  or  Lawless, 
9  Piccadilly  Street,  Glasgow,  against  the  Glasgow  Police 
Commissioners,  asking  £150  damages  sustained  by  her 
tiirough  the  defective  condition  of  the  ceiling  of  the  bouse 
occupied  by  her  under  let  from  defenders.  The  defenders 
denied  liability,  and  specially  that  the  defects  had  ever 
been  complained  of  or  pointed  out.  The  Sheriff-Substitute 
(Erskine  Murray),  having  heard  evidence,  pronounced  as 
follows : — 

Glasgow,  26<A  January^  1892. — The  Sheriffs-Substitute  having    Jan.28.i8w. 
heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  Mrs.  sherursuKiiiB 
Lawless,  the  pursuer,  a  woman  of  between  fifty  and  sixty  years  of 
age,  a  widow,  up  to  6th  October  last  was  engaged  in  the  business 
of  fish  hawking,  being  out  (in  company  with  another  woman)  with 
a  bairow  selling  herring  several  days  a  week,  and  earning,  say. 
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LAHAusHiai.  10s.  a  week ;  finds  (2)  that  she  and  her  (laughter  occupy  a  house 
otoaJaJp'oUce  ^^  ^^®  apartment  in  an  old  tenement  in  Piccadilly  Street,  of  which 
Oonuninioiien.  defenders,  the  Police  CJommissioners,  are  proprietors,  and  of  which 
Jaii.«^i8w.  {j^g  height  is  between  7  and  8  feet;  finds  (3)  that  the  factor's 
®^*mum!a?'"'  clerk,  Mr.  Dickie,  was  calling  for  rent  in  the  tenement  every 
Monday,  though  not  necessarily  at  pursuer's  more  than  once  a 
week ;  finds  (4)  that,  on  the  whole,  it  must  be  held  proved  that 
complaints  were  made  to  him  as  to  the  condition  of  the  ceiling, 
which  was  cracked,  his  attention  being  also  directed,  admittedly 
on  Monday,  5th,  to  water  which  was  coming  down  at  a  comer  near 
the  window;  finds  (5)  that  on  the  forenoon  of  the  6th,  while 
pursuer  was  out,  a  portion  of  the  ceiling,  some  inches  square,  fell, 
and  a  complaint  was  made  to  the  tenant  above,  who,  however, 
said  that  no  one  was  going  about  on  the  floor  but  her  young  child; 
finds  (6)  that  in  the  afternoon,  while  pursuer  was  sitting  on  the 
floor  peeling  potatoes,  another  portion  of  the  ceiling  adjoining  the 
former  piece  fell  on  her  head  and  shoulders,  the  whole  gap  occa- 
sioned by  the  two  falls  being  about  a  foot  and  a  half  square ;  finds 
(7)  that  she  sustained  severe  bruises  on  the  left  side  and  top  of 
her  head  and  a  severe  nervous  shock,  and  had  to  remain  in  bed 
for  some  time  and  was  incapacitated  for  work  for  a  considerable 
time  after  the  accident  in  consequence  thereof,  so  that  even  at  the 
present  time  she  is  hardly  fit  to  do  as  much  as  before,  though  it  is 
difiicult  to  distinguish  how  much  of  her  inability  is  due  to  the 
accident  and  how  much  to  the  natural  infirmities  of  advancing 
years:  Finds  on  the  whole  case  and  in  law  (1)  that  pursuer's 
accident  was  occasioned  by  causes  for  which  the  defenders  are 
responsible;  (2)  that  the  amount  of  her  damage  may  be  fairly 
estimated  at,  say,  JB16;  therefore  decerns  for  that  sum,  with 
interest  as  craved ;  finds  the  defenders  liable  to  the  pursuer  in 
expenses,  &c,  A.  Erskinb  Mubrat. 

Note. — As  to  the  question  of  notice  having  been  given  to  the 
factor's  clerk  of  the  condition  of  the  roof,  the  evidence  is  somewhat 
contradictory ;  but,  on  the  whole,  the  Sheriff'-Substitute  must  hold 
it  proved  that  notice  was  given.  Mr.  Dickie  admits  that  his 
attention  was  called  on  the  5th  to  the  water  coming  down.  It 
is  possible  that  the  two  complaints  were  made  together,  and  the 
water,  being  apparently  the  matter  of  most  importance,  may  have 
taken  off  his  attention  from  the  other  matter.  The  water  question 
itself,  it  may  be  remarked,  was  not  attended  to  till  after  the 
accident  was  notified  at  the  factor's  office. 

As  to  the  amount  of  damage,  there  can  be  no  doubt  of  the 
plaster  falling  on  pursuer's  head,  as  Dr.  Black,  who  felt  the  bruises 
the  day  after  the  accident,  and  again  after  the  lapse  of  several 
weeks,  thereby  corroborates  those  who  say  thoy  saw  the  accident 
occur.  As  to  the  pecuniary  loss  by  her  inability  to  work,  probably 
twenty  weeks,  which  would  carry  her  on  till  near  the  end  of 
February,  will  cover  the  period  of  her  disability.     This,  at  lOs. 
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a  week,  would  give  JBIO  as  her  pecuniary  loss.  To  this,  JB6  may  hAVAtmm. 

bo  added  for  pain,  &c.,  and  doctor's  fees.  A.  E.  M.       qu^JpoTioo 

For  pursuer—Mr.  Shauohnicsst,  Glasgow.  OommjMioneni. 

For  defenders— Mr.  John  Lindsay,  Glasgow. 


Alexander  Ferguson,  Pv/rauer ;  Govan  School  Board     No.  69. 
and  Another,  Arrestees,  and  William  Wylie,  Common  i^^™'"- 
Debtcxt.  '    '13MT" 

Cessio — Attachment  of  earnings  after  party  has  been  cessioed. — 
Held  that  earnings  by  a  bankrupt  after  cessio  can  be 
attached  by  a  creditor  by  arrestment. 

The  following  interlocutors  suflSciently  explain  the  cir- 
cumstances of  the  case : — 

Glasgow,  5th  November^  1890. — Having  heard  parties'  pro-  Nov^iaw. 
curators,  for  the  reasons  stated  in  the  annexed  note,  finds  the  shoriirBAtFoca. 
arrestees  liable  to  the  pursuer  in  the  sum  of  £7  4s.;  finds  the 
arrestees  liable  to  the  common  debtor  in  the  value  of  JB13  16s. ; 
and  further,  finds  the  common  debtor  liable  to  the  pursuer  in  the 
modified  sum  of  £1  Is.  of  expenses;  finds  no  further  expenses 
due,  and  decerns.  D.  D.  Balfour. 

Note, — ^The  question  which  arises  in  this  case  is  whether, 
where  the  estates  of  a  person  have  been  cessioed,  and  no  portion 
of  his  subsequent  earnings  has  been  assigned  to  the  trustee,  a 
creditor  can  take  proceedings  to  attach  these  subsequent  earnings  1 
The  conmion  debtor  is  a  teacher  in  a  School  Board  school,  and  he 
has  a  salary  of  £7  per  month.  He  was  not  in  receipt  of  this 
salary  when  cessio  was  granted,  and  therefore  no  portion  of  the 
salary  could  be  assigned  to  the  trustee  in  the  cessio.  He  has 
several  children,  but  I  understand  that  they  are  all  self-supporting 
with  the  exception  of  two  daughters.  I  would  have  no  doubt 
about  the  competency  of  the  proceedings  were  it  not  for  certain 
dicta  of  the  Lord  President  and  Lord  Shand  to  which  I  was 
referred.  It  has  been  decided  in  this  Court  both  by  the  Sheriif- 
Substitute  and  the  Sheriff-Principal  that  a  cessio  does  not  attach 
acquirenda,  and  there  really  appears  to  be  no  doubt  as  to  the 
correctness  of  that  view.  It  has  also  been  decided  in  this  Court 
that  a  creditor  is  entitled  to  take  action  against  the  bankrupt  for 
a  debt  due  at  the  date  of  cessio  in  order  to  vindicate  his  right  to 
acquirenda,  (See  McMillan  v  Stark^  4  Sh.C.  Rep.  404.)  These 
decisions  would  settle  the  present  case  were  it  not  for  the  dicta  to 
which  I  have  referred.  If  these  dicta  be  taken  in  a  certain  sense 
they  appear  to  conflict  with  these  Sheriff  Court  decisions.  The 
case  in  question  is  Galderhead  v  Freer  dt  Dohhie,  17  R.  1098. 
An  agent  for  a  building  firm  had  applied  for  cessio.  He  was 
in  receipt  of  a  salary  of  £3  15s.  per  week,  and  he  was  held 
entitled  to  the  benefit  of  cessio  on  assigning  £20  a-year  to  his 
creditors.     On  advising  the  case  the  Lord  President  said,   "  The 
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hLMAMEsanm,  "  granting  of  cessio  protects  the  bankmpt's  estate  against  being 
^^SSmibSSS^  "  *ff*^cted  by  other  diligence.  The  debtor  conveys  to  the  trustee 
NoTTiTiMft,  "  ^^  whole  existing  estate  and  is  protected  against  any  part  of 
BheriiTBAiiou*.  "  ^^^t  estate  being  made  the  subject  of  diligence.  He  is  also, 
"  I  take  it,  protected  against  diligence  directed  against  his  eam- 
"  ings."  Lord  Shand  said,  "  While  a  debtor  who  obtains  decree 
"  of  cessio  must  grant  a  disposition  omnium  honoruniy  his  earnings, 
"  if  he  is  making  any,  are  saved  from  the  diligence  of  his  creditors." 
Now,  these  dicta  seem  to  import  that  on  account  of  the  debtor 
conveying  to  the  trustee  his  whole  estate  he  is  protected  against 
any  part  of  that  estate,  including  his  earnings,  being  made  the 
subject  of  diligence.  If  that  is  their  meaning  I  do  not  understand 
them,  because  I  cannot  see  why  a  debtor  should  be  aljowed  to 
appropriate  his  subsequent  earnings,  which  would  be  the  result  of 
their  being  placed  beyond  the  diligence  of  his  creditors.  The 
trustee  in  the  cessio  cannot  touch  them,  and  according  to  these 
dicta  they  are  placed  beyond  the  reach  of  diligence  on  the  part  of 
the  creditors;  it  therefore  follows  that  the  bankrupt  alone  \b 
*  entitled  to  them.  If  that  be  the  meaning  and  result  of  the  dicta, 
then  I  think  it  must  have  been  left  out  of  consideration  that 
a  cessio  does  not  apply  to  acquirenda.  It  may  be,  however,  that 
what  the  judges  really  meant  was  this — that  the  trustee  was  the 
person  entitled  to  the  debtor's  subsequent  earnings,  because  he 
was  vested  with  the  bankrupt's  estate ;  and  the  proper  mode  of 
making  good  the  trustee's  right  to  subsequent  earnings  was  to 
make  it  a  condition  of  the  cessio  that  the  bankrupt  assigned  to  his 
creditors  out  of  these  earnings  a  certain  annual  sum.  That  was 
really  and  truly  the  point  that  was  decided  in  the  case  in  question, 
viz.,  whether  it  was  competent  to  adject  any  such  condition  to  the 
granting  of  cessio,  and  the  Court  held  that  it  was  quite  competent 
to  do  so.  Now,  I  can  well  understand  that  if  the  present  cessio 
had  been  granted  subject  to  such  a  condition  no  creditor  could 
take  any  separate  diligence  to  attach  the  earnings.  But  no  such 
condition  could  have  been  made  in  the  present  case,  because  the 
bankrupt  was  not  in  receipt  of  any  salary  at  the  date  of  cessio,  and 
he  only  acquired  his  present  salary  since  the  date  of  cessio.  There 
is  no  machinery  that  I  know  of  for  supplementing  the  trustee's 
right  and  giving  him  a  right  now  to  the  salary  which  the  bank- 
rupt has  acquired.  There  is  machinery  in  sequestrations  for  that' 
purpose,  but  none  under  the  Cessio  Acts.  If  I  therefore  were  to 
give  effect  to  the  dicta  in  question  in  the  sense  contended  for  by 
the  common  debtor's  agents,  the  bankrupt  would  receive  his  £7 
per  month  in  defiance  of  diligence  of  the  trustee  and  his  creditors. 
The  same  result  would  follow  even  although  the  bankrupt  had 
acquired  a  salary  of  £500.  If  it  be  said  that  a  second  cessio  could 
be  applied  for,  then  I  apprehend  it  might  be  said  that  according 
to  the  dicta  referred  to  subsequent  earnings  had  been  conveyed  to 
the  first  trustee.    Moreover,  if  a  second  cessio  boxoompetent  a 
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decree  at  the  instance  of  a  creditor,  as  the  necessary  foundation  of  laiABUHnut. 
that  ceasio^  must  also  be  competent.     I  observe  that  a  case  was  ^^JgJJJf ^i^*" 
decided  in  the  Second  Division  of  the  Court  of  Session  on  8th     uovTsTiaoo. 
July,    1881,  which  has   a  certain  bearing  on  the  present  case,  sheriff  BAitouB. 
It  was  there  held  that  the  emoluments  of  a  bankrupt  who  was  a 
teacher  in  a  burgh  school,  which  accrued  subsequent  to  his  seques- 
tration, were  not  "  estate  acquired  "  by  this  bankrupt  in  the  sense 
of  the  103rd  section  of  the  Bankruptcy  Act  of  1856  in  respect  that 
the  bankrupt  held  the  office  at  the  date  of  his  sequestration.    The 
Court  held  that  the  emoluments  of  the  office  had  vested  in  the 
bankrupt  at  the  date  of  sequestration.     That  judgment  does  not 
account  for  the  dicta  of  the  Lord  President  and  Lord  Shand  to 
which  I  have  already  referred,  because  these  dicta  apply  to  the 
whole  estate  of  the  bankrupt  and  not  merely  to  the  emoluments  of 
a  vested  office;  no  more  does  the  judgment  affect  the  present  case, 
because  the  bankrupt  did  not  hold  his  office  at  the  date  of  his 
bankruptcy. 

Under  these  circumstances,  I  am  of  opinion  that  the  present 
proceedings  are  quite  competent  to  attach  the  subsequent  earnings 
of  the  debtor  so  far  as  not  alimentary.  The  pursuer  has  arrested 
four  months'  salary  of  the  conunon  debtor,  but  the  salary  for 
only  three  months  has  been  attached.  The  August  salary  was 
paid  on  29th  July  and  the  arrestment  was  laid  on  7th  August. 
According  to  ordinary  routine  it  would  have  been  paid  on.  14th 
August,  but  the  holidays  ensued,  and,  according  to  the  general, 
custom  of  the  School  Board,  the  August  salary  was  paid,  quite  in 
bona  fide,  on  29th  July.  The  fund  in  medio  is  therefore  £21. 
I  have  allowed  the  common  debtor  23s.  per  week  for  his  aliment, 
which  I  consider  is  a  suitable  sum,  looking  to  his  position  as 
a  teacher  and  to  his  having  to  maintain  two  daughters.  This 
weekly  allowance  amoimts  to  £13  16s.  for  twelve  weeks,  and  that 
amount  being  deducted  from  £21  leaves  a  balance  of  £7  4s.  to  be 
paid  to  the  pursuer,  with  £1  Is.  of  costs  against  the  conunon 
debtor.  D.  D.  B. 

Feb.  10, 1891. 

Glasgow,  lOth  February ,  1891. — Having  heard  parties'  pro-  sheriff bm«t. 
curators  and   considered    the   case,    adheres    to    the   judgment 
appealed  against,  and  decerns.  Robert  Berbt. 

Note. — It  must  be  taken,  I  think,  that  a  decree  of  cessio  does 
not  attach  a  debtor's  acquirenda^  but  the  question  is  raised 
whether,  after  the  cessio  has  been  granted  and  no  condition  in 
favour  of  the  creditors  as  to  the  debtor's  further  earnings  has 
been  imposed  as  a  condition  of  the  grant,  a  creditor  is  entitled  to 
take  proceedings  to  attach  them  ?  In  the  present  case  cessio  was 
granted  on  30th  April,  1884,  and  at  a  date  considerably  sub- 
sequent the  debtor  received  an  appointment  as  teacher  under  the 
Govan  School  Board  at  a  monthly  salary  of  £7.  In  these  circum- 
stances I  do  not  see  any  good  reason  why  a  creditor  should  be 
excluded  from  diligence  in  so  far  as  may  be  reasonable  against  the  )glc 
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hAMAwuRnt,  salary  to  which  the  debtor  has  acquired  a  right  subsequent  to  the 

'SKSfB^SSI.*"  g"^"ting  of  cessio.     I  am  of  course  bound  to  give  due  efifect  to  the 

Feb.loTiaei.    dJC^»  oi  the  Lord  President  and  Lord  Shand  in  Calderhead  v  Freer 

sheiirB«MT.  <^  Dobbie,  17  R.  1098,  to  which  the  Sheriff-Substitute  refers.  In 
considering,  however,  the  effect  which  should  be  given  to  those 
dicta,  it  must  be  noted  that  the  question  there  decided  and  dealt 
with  was  whether  it  could  be  made  a  condition  of  a  decree  of 
cessio  that  a  debtor  who  at  the  date  of  the  application  was  in 
possession  of  a  certain  income  from  salary  and  commission  should 
assign  to  his  creditors  a  portion  of  his  yearly  earnings.  Dealing 
with  that  question,  and  holding  that  it  was  competent  to  attach 
such  a  condition  to  the  grant,  the  judges  seem  to  have  been 
influenced  by  the  consideration  that  the  creditors  generally, 
through  the  medium  of  the  trustee,  could  not  without  such  a  con- 
dition being  imposed  get  the  benefit  of  the  bankrupt's  subsequent 
earnings.  Here,  decree  of  cessio  having  been  already  granted,  no 
such  condition  can  be  imposed  in  favour  of  the  general  body  of 
creditors.  I  do  not  think  I  am  bound  to  regard  the  dicta  of  the 
eminent  judges  referred  to  in  regard  to  a  debtor's  earnings  being  pro 
tected  from  diligence  as  intended  to  apply  to  a  case  like  the  present 
With  regard  to  the  details  of  this  case  some  difficulty  has 
been  raised  as  to  the  Sheriff-Substitute's  computation  of  what 
the  pursuer  is  entitled  to  on  the  footing  of  the  debtor  being 
allowed  23s.  a  week  out  of  the  salary.  It  has  been  maintained 
.  that  the  arrestment  used  in  July  was  effectual  against  the  pay- 
ment of  the  salary  for  August ;  while,  on  the  other  hand,  it  has 
been  said  that  the  Sheriff-Substitute  ought  to  have  allowed  an 
additional  week  in  favour  of  the  debtor.  I  find  that,  if  I  were 
to  give  effect  to  the  argument  of  both  sides  (for  which  something 
might  possibly  be  said),  it  would  not  make  a  difference  of  more 
than  2s.  in  favour  of  the  pursuer.  In  these  circumstances  I  do 
not  think  it  necessary  to  alter  the  Sheriff-Substitute's  judgment 
I  think  the  allowance  of  23s.  a  week  in  favour  of  the  common 
debtor  is  reasonable.  R  R 

For  the  pursuer— Mr.    David    Wilson    (Messrs.    Wallack  & 

Wilson),  Glasgow. 
For  the  defenders— Mr.  Fleming,  Glasgow. 


No.  70.    John  King,  Pursuer ;    Caledonian  Railway  Company, 
lahaeuhiu.  Defenders, 

Caledonian  Bail-  Railway — Fencitiff — Gates — Trespass. — Where  cattle  strayed 

^—  ■  along  a  private  branch  railway  and  thence  on  to  the  main 

line,  held  that  the  railway  company  were  not  liable  in 
damages  for  the  loss  of  and  injury  to  the  cattle. 

An  action  was  raised  in  the  SheriflF  Court  at  Hamilton 
for  £12  as  loss  and  damage  sustained  by  the  purauer  in 
consequence  of  a  bull  belonging  to  him  having  been  killed, 
and  another  bull  belonging  to  him  seriously  injured,  on  the 
main  line  of  railway  between  Moth^rjv^  ^d  Glasgow, 
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near  Douglas  Park   Colliery.    The  pursuer  founded  his  lahaemhim. 
claim  on  the  company's  alleged  failure  to  keep  the  gates  C3«edrai!£i*'iu«- 
closed  at  the  junction  of  the  colliery  siding  with  the  main      ^^y^- 
line.     For  the  company  it  was  argued  that  the  two  bulls, 
having  found  their  way  out  of  pursuer's  fields  and  passed 
along  the  colliery  siding  before  getting  on  to  the  main  line, 
were  thus  strayed  cattle,  and  the  company  were  therefore 
not  responsible  for  the  damage,  there  being  no  obligation  on 
the  company  to  fence  their  line  as  in  a  question  with  the 
pursuer,  who  was  neither  the  occupier  nor  the  owner  of 
lands  adjoining  the  railway.     After  proof,  the  Sheriff-Sub- 
stitute (Davidson)  assoilzied  the  company,  with  expenses, 
in  the  following  judgment : — 

There  is  no  doubt  that,  by  the  interpretation   put  by   the    Majia^iaoa. 
Courts  of  law  on  the  Railway  Clauses  Consolidation  Act,  1845,  a      jyfSf^^j, 
railway  company  is  bound  only  to  fence  its  lines  as  against  the 
coterminous  occupiers,  and  not  against  the  public  generally. 

The  pursuer  in  this  case  sets  up  three  distinct  grounds  why  he 
should  be  considered  a  creditor  in  the  obligation  of  the  company — 
(1)  that  he  is  at  some  part  of  his  farm  a  coterminous  occupier;  (2) 
that  ho  has  himself  a  line  of  rails  along  the  colliery  siding,  which 
he  is  entitled  to  make  use  of,  and  therefore  ought  to  be  regarded 
as  part  occupier  of  the  colliery  company's  ground ;  and  (3)  that 
the  railway  company  broke  down  his  fence  at  the  back  of  the 
permanent  buffers,  and  thus  laid  themselves  open  to  damage  for 
the  straying  of  cattle  from  pursuer's  field.  The  first  of  these  pleas 
is  evidently  untenable.  The  pursuer  has  shown  that  the  cattle, 
80  far  as  it  is  possible  to  discover,  went  through  the  fence  at  the 
back  of  the  buffers,  and  thus  along  the  colliery  siding  and  through 
the  open  gates  on  to  the  main  line.  If  his  plea  is  admitted,  it 
means  that  any  member  of  the  public  who  has  land  anywhere 
adjoining  a  line  of  railway  is  a  coterminous  occupier  as  regards 
any  other  portion  of  the  line  of  the  same  company,  though  it  may 
be  one  hundred  miles  distant.  The  second  plea  I  hold  to  be  equally 
unsound.  The  third  is  the  only  one  which  I  think  is  of  import- 
ance. As  to  the  effect  of  the  breaking  down  of  the  fence  by  the 
company's  servants  on  the  night  on  which  the  cattle  escaped, 
were  that  proved,  I  do  not  propose  to  give  an  opinion.  The 
pursuer  thinks  the  fence  was  injured  that  night,  but  if  that  were 
so,  I  can  hardly  suppose  that  it  would  not  be  easy  to  prove  the 
fact  by  other  witnesses.  If  a  truck  ran  over  the  permanent 
buffers  and  crushed  the  fence  beyond,  it  would  still  be  there  the 
next  day.  Besides,  the  evidence  of  the  other  witnesses  for  the 
pursuer  is  to  the  effect  that  the  fence  in  question  had  been  in  a 
bad  condition  long  before  the  night  in  question.  Now,  if  a  person 
break  a  bar  of  a  gate  of  yoiu«  or  does  some  other  trivial  damage, 
you  cannot  leave  things  alone  and  wait  until  you  sustain  some 
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Berioufl  lofls,  and  then  claim  the  full  amount  from  him.    Tou  ought 

GUcdraSL^iuii-  ^  P'^te<5t  yourself,  and,  if  you  have  a  good  case,  charge  him  with  • 
wajoo.       ^he  price  of  the  damage  he  has  done.     The  pursuer  has  never 
M»j  M^is92.    apparently  taken  any  steps  to  bring  home  to  the  railway  company 
DatimIor.     the  alle&red  damage  they  have  done  to  his  fence.     I  therefore  find 
for  the  defenders. 

For  pursuer— Mr.  W.  T.  Hay  (Momfb.  W.  T.  Hat  &  Cassells), 

Hamilton. 
For  defenders— Mr.  William  Bbown  (Messrs.  William  Bbowk 
A  Oo. ),  Hamilton. 


No.  71.     John  Lawrence,  Purausr;  John  Smith  Bruob,  Defender, 

lavaeuhiu.  ABBessment — Manse, — Held  that  heritors  are   liable  to  be 

^BruSr '  assessed  for  the  expense  of  repairs  on  a  manse  if  they 

~T*  were  heritors  at  the  time  the  resolution  to  assess  was 

come  to  by  the  heritors,  although  not  so  when  it  was 

resolved  to  build  the  manse.     (See  the  case  of  Lawrence 

V  Andersoriy  8th  January,  1892,  8  Sh.C.  Rep.  68.) 

This  was  an  action  raised  in  the  Airdrie  Small  Debt 
Court  at  the  instance  of  John  Lawrence,  collector  for  the 
heritors  of  the  parish  of  Old  Monkland,  against  John  Smith 
Bruce,  joiner,  Burhbank  Road,  for  proportion  of  manse 
assessment  levied  by  the  heritors.  The  facts  of  the  case 
sufficiently  appear  in  the  decision  of  the  Sheriff-Substitute 
(Mair),  which  was  as  follows : — 
Maj  1&.  law.  In  this  case  I  have  had  the  benefit  of  an  excellent  argument 

Sheriff  MAim.  fj^m  ^j.  Oswald  for  the  defender,  and  Mr.  Laird  for  the  pursuer, 
and  owing  to  the  importance  of  the  case  I  have  thought  it 
necessary  to  reduce  my  decision  to  writing.  This  case  is  dis- 
tinguishable from  those  I  have  already  decided,  in  this  respect 
that  the  defenders  in  these  cases  were  heritors  of  the  parish  of  Old 
Monkland  in  the  year  1879,  when  it  was  resolved  to  build  a  new 
manse  and  to  impose  an  assessment  of  4d.  per  £  to  meet  the  cost, 
and  were  still  heritors  in  1889,  when  it  was  found  neoessaiy  to 
impose  another  assessment  of  3^.  per  £  to  meet  the  expense 
incurred  in  connection  with  the  manse  since  the  former  assessment, 
and  before  the  manse  was  declared  "  free,"  while  in  the  present 
case  the  defender  did  not  acquire  his  property  till  the  year  1880, 
after  the  original  assessment  had  been  imposed.  It  was  therefore 
contended  for  the  defender  that  he  was  not  liable  for  the  assess- 
ment of  1889;  that  only  the  heritors  on  the  valuation  roll  for 
1879,  when  the  resolution  to  build  the  manse  and  to  impose  the 
assessment  for  the  cost  was  come  to,  were  liable ;  and  that  in  that 
case  the  defender's  author,  Mr.  Weir,  was  the  party  from  whom 
the  assessment  of  1889  should  be  levied.  .The  question  thus 
raised  is  of  importance  because  it  appears  that  the  defender 
built  houses  on  the  ground  acquired  by  him  from  Mr.  Weir,  and 
the  assessment  would  therefore  fall  to  be  levied  on  the  rwl 
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wnt  of  the  subjects;  whereas  if  Mr.  Weir  were  to  be  made  lAwiMumtMM, 
liable,  the  assessment  would  fall  to  be  levied  on  the  rent  of  the  ^Jj;^  ^ 
ground  unbuilt  on,  which  in  this  case  would  be  a  mere  trifle.  The  UMjlTimL 
defender  contended  that  the  assessment  of  1889  was  illegal,  and  sherirMAi*. 
that  in  any  case  it  must  be  referred  back  to  the  year  1879,  when 
the  first  assessment  was  imposed.  I  am  of  opinion,  however,  that 
this  contention  is  not  well  founded.  When  the  original  assess- 
ment was  imposed  it  was  not  known  what  the  new  manse  might 
cost,  and  it  was  only  afterwards  it  was  discovered  that  the 
assessment  was  not  sufficient  to  meet  all  the  expenses  connected 
with  it.  All  this  additional  expense  was  incurred  after  the 
defender  acquired  his  property  and  before  the  manse  was  declared 
free.  As  an  heritor,  therefore,  of  Old  Monkland,  I  do  not  see  how 
he  can  escape  from  liability  for  the  assessment  necessary  to  meet 
this  expense.  This  assessment  was  resolved  upon  at  a  regularly 
constituted  meeting  of  the  heritors  in  1889.  By  section  23  of  the 
Ecclesiastical  Buildings  Act,  1868,  31  <fe  32  Vict.  cap.  96,  it  is 
provided  that  all  assessments  for  the  purpose  of  defraying  expenses 
connected  with  the  building,  rebuilding,  or  repairing  of  churches 
or  manses  shall  be  imposed  upon  all  lands  and  heritages  within 
such  parish  according  to  the  yearly  value  thereof  as  appearing  on 
the  valuation  roll  or  rolls  in  force  in  the  parish  at  the  time  when 
assessments  are  made.  Here  the  defender  was  on  the  valuation 
roll  for  the  year  1889,  and  according  to  the  above  enactment  he 
must  pay  the  assessment  then  imposed  upon  him  and  the  other 
heritors  of  the  parish.  I  therefore  give  decree  for  the  siun  sued 
for,  with  10s.  of  costs. 

For  pursuer — Mr.  M*Intybb,  Glasgow. 

For  defender — Mr.  Oswald,  Glasgow. 


Town  Council  of  Coatbridge,  Pu/rsuers ;  The  Trustees    No.  72. 
AND  Managers   of   Evangelical   Union    Church,  i^*"*™""*- 
Coatbridge,  DefcTiders.  tow^cSSSii; 

Assessment — Hxpense  of  laying  pavement — Church  property, —  Union  church. 
Held  that  the  cost  incurred  by  the  pursuers  in  laying 
a  pavement  in  front  of  the  defenders*  church  was  not  an 
assessment  under  the  General  Police  Act,  1862,  and  con- 
sequently did  not  entitle  the  defenders  to  exemption 
from  payment  claimed  by  them  as  a  church  under  the 
Act  37  &  38  Vict.  cap.  20. 

This  was  an  action  at  the  instance  of  the  Provost, 
Magistrates,  and  Town  Council  of  the  burgh  of  Coat- 
bridge, incorporated  under  the  Coatbridge  Burgh  Act, 
1885,  against  Alexander  Russell,  6  Weir  Street,  Coatbridge, 
William  Revie,  104  Main  Street,  Coatbridge,  and  David 
Smith,  Coats  Cottage,  Dundyvan,  Coatbridge,  trustees  and 
managers  of,  or  as  otherwise  representing,  the  Evangelical 
Union   Church   in   Coatbridge.     The  pursuers  sued, for      i 
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£33  8s.  3d.,  being  the  amount  incurred  by  them  in  lapng 
To??  cSiiSit;  down  and  forming  pavement  opposite  the  defenders'  church 
in  the  burgh  of  Coatbridge,  they  having  failed  to  do  so 
when  called  on  by  the  pursuers  in  terms  of  the  General 
Police  Act,  1862.  The  defenders  pleaded  that  they  were 
not  liable  for  the  expense  of  paving  as  it  was  of  the  nature 
of  an  assessment,  and  that  all  churches  and  chapels  are 
exempt  from  local  rates  in  terms  of  37  &  38  Vict  cap.  20. 
The  Sheriff-Substitute  (Mair)  pronounced  the  following 
interlocutor  on  this  point : — 

AiRDRiB,  ISth  April,  1891. — Having  heard  parties'  procurators 
and  considered  the  cause,  finds  it  admitted  that  the  defenders  as 
trustees  and  managers  of,  or  as  otherwise  representing,  the  Evan- 
gelical Union  Church  in  Coatbridge,  are  proprietors  of  certain 
lands  and  premises  on  the  north  side  of  Buchanan  Street  and  the 
west  side  of  Hutton  Street  in  the  burgh  of  Coatbridge,  on  which 
are  erected  a  church  and  church  officer's  house  and  other  outhouses, 
and  which  front  or  abut  on  the  said  streets,  and  that  the  said 
streets  are  public  streets  in  the  sense  of  the  General  Police  and 
Improvement  (Scotland)  Act,  1862 ;  finds  that  the  defenders,  as 
owners  or  proprietors  foresaid,  were  bound,  at  their  own  expense, 
when  called  upon  by  the  pursuers,  to  pave  the  footway  before  or 
in  front  of  said  lands  or  premises  in  said  street;  finds  tliat  in 
consequence  of  the  refusal  or  failure  of  the  defenders  to  execute 
the  said  work  after  being  called  upon  to  do  so,  the  pursuers,  in 
virtue  of  the  powers  conferred  upon  them  by  the  General  Police 
Act,  executed  the  said  work  through  their  contractors,  and  that 
the  expense  incurred  by  the  pursuers  in  laying  down  and  forming 
said  pavement  amounted  to  £33  88.  3d. ;  finds  that  the  expense  so 
incurred  is  not  of  the  nature  of  a  local  rate  or  assessment,  and 
therefore  the  provisions  of  the  Act  37  &  38  Vict.  cap.  20,  intituled 
"  An  Act  to  provide  for  the  exemption  of  churches  and  chapels  in 
Scotland  from  local  rates  and  assessments "  do  not  apply  to  the 
defenders ;  finds  that  the  defenders  are  bound,  in  terms  of  section 
399  of  the  General  Police  and  Improvement  (Scotland)  Act,  to 
reimburse  the  pursuers  for  the  amount  expended  by  them  as 
aforesaid ;  therefore  decerns  against  the  defenders  for  the  sum  of 
£33  8s.  3d.  with  interest  as  prayed  for ;  finds  the  pursuers  entitled 
to  expenses,  &c.,  and  decerns.  Wm.  Ludovio  Maul 

Note, — The  only  question  in  this  case  is  whether  the  Act 
37  &  38  Vict.  cap.  20,  exempting  churches  and  chapels  in  Scotland 
from  local  rates  and  assessments,  applies  to  the  case  of  e^epenv 
incurred  in  laying  down  and  forming  a  pavement  in  front  of  such 
churches  and  chapels.  By  section  149  of  the  General  Police  Act, 
1862,  it  is  enacted  '^  that  the  owners  of  all  lauds  and  premises 
"  fronting  or  abutting  on  any  street  shall,  at  their  own  expense, 
"  when  required  by  the  Commissioners,  cause  footways  before  their 
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"  property  respectively  on  the  side  of  such  street  to  be  made  and  lasabmhieb. 

"  to  be  well  and  suflficiently  paved  with  flat  hewn  or  other  stones,  Town  coumsli  v 

"  or  to  be  constructed  in  such  other  manner  and  from  and  of  such   uSiOThlSSh. 

" breadth  as  the  Commissioners  shall  direct,  and  shall  from  time    Apruwi iwi. 

"  to  time,  as  occasion  may  require,  repair  and  uphold  such  foot-    sheiiffMAift. 

"  ways."     The  defenders  admit  that  they  are  proprietors  of  certain 

lands  or  premises  on  the  north  side  of  Buchanan  Street  and  the 

west  side  of  Hutton  Street  in  the  burgh  of  Coatbridge,  on  which 

are  erected  a  church  and  church  ofiBcer's  house  and  other  outhouses 

which  front  or  abut  on  the  streets,  and  that  these  streets  are 

public  streets  within  the  meaning  of  the  General  Police  Act.     The 

footpath  running  alongside  the  defenders'  lands  or  premises  was 

unpaved,  and  on  16th  April,  1890,  the  pursuers,  through  their 

burgh  surveyor,  required  the  defenders  to  pave  said  footway,  and 

intimated  that  in  the  event  of  their  failing  to  execute  the  work 

within  twenty-one  days  from  the  date  of  the  notice,  the  same  would  be 

done  by  the  pursuers,  and  the  expense  incurred  in  respect  thereof 

charged  against  them.      The  defenders  refused  to  execute   the 

work,  and  the  pursuers  executed  the  same  through  their  contractor, 

and  have  raised  the  present  action  for  payment  of  the  sum  of 

£33  8s.  3d.,  being  the  expense  thereby  incurred  by  them.     By 

section  399  of  the  said  General  Police  Act  it  is  enacted  that 

"  whenever  under  the  provisions  of  this  Act  any  work  of  any  kind 

"  falls  to  be  executed  by  the  owner  or  occupier  of  any  premises, 

"  and  default  is  made  in  the  execution  of  such  work,  the  Commis- 

"  sioners  may  cause  such  work  to  be  executed,  and  the  expense 

"  incurred  by  the  Commissioners  in  respect  thereof  shall  be  repaid 

"to  them  by  such  owner  or  occupier."     It  is  pleaded  for  the 

defenders  that  they  are  not  liable  for  the  expense  of  paving  the 

footway  in  front  of  their  premises  as  it  is  of  the  nature  of  an 

assessment,  and  that  all  churches  and  chapels  in  Scotland  are 

exempt  from  local  rates  and  assessments  by  the  Act  37  &  38  Vict. 

cap.  20. 

Now,  in  the  large  and  somewhat  confusing  General  Police  Act 
of  1862,  there  are  numerous  clauses  providing  for  local  rates  and 
assessments  being  imposed,  and  there  are  also  clauses,  such  as  in 
the  present  case,  providing  for  certain  things  being  done  at  the 
expense  of  owners  or  proprietors  of  premises.  So  far  as  local  rates 
or  assessments  are  concerned  there  can  be  no  doubt  that  in  virtue 
of  the  Act  referred  to  churches  and  chapels  in  Scotland  are  exempt 
from  them.  But  here  there  was  no  local  rate  or  assessment 
imposed.  By  the  General  Police  Act  the  obligation  is  laid  on  all 
owners  of  premises  fronting  or  abutting  on  the  street  to  pave  the 
footway  in  front  of  their  premises,  and  that  at  their  own  expense. 
Such  expense  is  not  a  local  rate  or  assessment,  and  could  not  be 
laid  upon  the  whole  community.  In  fact,  "expense"  as  used  in  the 
Act  is  distinguishable  from  assessments,  whether  local  or  general. 
I  am  therefore  of  opinion  that  the  defenders  must  pay  to  the 
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lahabmeim-  pursuers  the  expense  incurred  by  them  in  doing  that  which  by  the 
ToSn^SnEu*  ^^^  ^^  Parliament  the  defenders  ought  to  have  done  themaelves. 
uSMl  W.  L.  M. 

The  defenders  appealed  to  the  Sheriff  (Berry),  who 
adhered  as  follows : — 
Feii.24^i8w.  GLASGOW,  2ith  February,  1892.— Having  heard  parties*  pro- 

sheriffBiuT.  curators  and  considered  the  case,  adheres  to  the  interlocutor 
appealed  against ;  finds  the  appellants  liable  in  the  expenses  of  the 
appeal,  and  decerns.  Robert  Berbt. 

Note. — The  pursuers  are  the  Town  Council  of  the  burgh  of 
Coatbridge,  and  the  defenders,  the  trustees  and  managers  of  the 
Evangelical  Union  Church  there,  are  the  proprietors  of  a  piece  of 
ground  fronting  or  abutting  on  the  public  streets  of  the  burgh  on 
which  are  erected  a  church  and  certain  buildings  connected  there- 
with. The  footpath  running  along  the  defenders'  property  not 
being  paved,  the  pursuers  on  16th  April,  1890,  gave  notice  to  the 
defenders  requiring  them  to  pave  it,  and  intimating  that  in  the 
event  of  their  failing  to  do  the  work  within  twenty-one  days  it  would 
be  done  by  the  pursuers  and  the  expense  charged  against  the 
defenders.  The  defenders  refused  to  do  the  work,  and  it  having 
been  done  by  the  pursuers  in  accordance  with  this  notice,  they 
now  seek  to  recover  the  expense,  £33  8s.  3d.,  from  defenders. 

By  section  149  of  the  General  Police  Act  of  1862,  it  is  provided 
that  the  '^  owners  of  all  lands  or  premises  fronting  or  abutting  on 
"any  street  shall,  at  their  own  expense,  when  required  by  the 
"  Conmiissioners,  cause  footways  before  their  property  respectively 
"on  the  sides  of  such  streets  to  be  made  and  to  be  well  and 
"  sufficiently  paved  with  flat  hewn  or  other  stones,  or  to  be  oon- 
"  structed  in  such  other  manner,  <&c.,  as  the  Commissioners  shall 
"  direct."  By  section  399,  whenever  under  the  police  provisions 
of  the  Act  any  work  faUs  to  be  executed  by  the  owner  or  occupier 
of  any  premises  and  default  is  made  in  its  execution,  the  Commis- 
sioners are  authorised  to  cause  such  work  to  be  executed,  and  to 
obtain  from  the  owner  or  occupier  the  expense  incurred  by  them 
in  respect  thereof.  These  provisions  apply  prima  facte  to  the 
defenders  as  owners  of  premises  abutting  on  streets  in  the  burgh ; 
but  it  is  contended  by  them  that  they  are  exempt  from  the  liability 
which  the  statute  imposes,  and  they  rest  this  claim  of  exemption 
on  the  statute  37  <Sc  38  Vict.  cap.  20,  passed  in  1874,  which  enacts 
"that  no  assessment  or  rate  under  any  general  or  local  Act  of 
"Parliament  for  any  county,  bui^gh,  parochial,  or  other  local 
"  purpose  whatever,  shall  be  assessed  or  levied  upon,  or  in  respect 
"of,  church,  chapel,  meeting-house,  or  premises  in  Scotland 
"  exclusively  appropriated  to  public  religious  worship." 

In  determining  whether  the  defenders  are  entitled  to  the 
exemption  they  claim  one  must  be  guided  by  the  language  which 
the  statute  uses.      Now,  in  the  ordinary  use  of  language  an 
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obligation  on  a  peison  to  form  a  footpath  along  his  property  would  LAHAmaimfc 
not  be  spoken  of  as  a  rate  or  assessment  although  the  obligation  to^cS^i  v 
might  arise  from  a  statutory  requisition  on  the  part  of  a  public  xjSSS^uwh. 
body,  nor  would  the  explanation  be  applied  to  an  obligation  to    p^b-lTiaw. 
repay  the  expense  of  the  operation  to  that  public  body  if  the  8heriffi«a»T. 
owner  of  the  property,  who  was  primarily  liable,  failed  to  do  the 
work  himself.     An  assessment  or  rate  seems  to  imply  a  charge  laid 
rateably  on  a  number  of  people.     As  was  said  by  Loiti  Chancellor 
Hatherley  in  a  case  under  the  General  Police  Act  which  was 
mentioned  at  the  bar  {Campbell  v  Leith  CommimonerSy  8  Macph. 
H.L.  31),  the  question  of  assessment  "does  not  arise  until  you 
"  have  more  than  one  person  interested.     You  do  not  talk  of  an 
"  assessment  upon  a  single  individual." 

I  am  of  opinion  that  the  obligation  to  repay  to  the  Coatbridge 
burgh  authorities  the  expense  of  forming  a  foot  pavement  along 
the  defenders'  property  is  not  a  rate  or  assessment  from  which 
they  are  entitled  to  exemption  under  the  Act  of  1874.  In  support 
of  their  claim  of  exemption  I  was  referred  to  H.M.  Advocate  v 
Lang,  5  Macph.  84,  which  related  to  the  maintenance  of  the  foot 
pavement  opposite  property  of  the  Crown  abutting  on  one  of  the 
streets  of  Glasgow.  The  Crown  had  originally  formed  the  foot 
pavement,  and  on  a  question  subsequently  arising  as  to  it9 
maintenance  it  was  held  that  the  Crown,  not  having  been  expressly 
made  liable  by  the  Local  Police  Act,  was  exempt  from  the  burden 
of  maintenance.  That  decision,  however,  depended  on  the  question 
as  to  the  extent  of  the  Crown's  general  prerogative,  and  cannot  be 
regarded  as  a  guide  to  the  construction  of  statutory  words  of 
exemption  in  favour  of  particular  persons. 

The  question  here  is  simply  one  of  interpretation,  and  regarding 
it  in  that  light  I  am  of  opinion  that  the  language  of  the  Act  of 
1874  is  not  sufficiently  wide  to  confer  the  exemption  which  the 
defenders  seek  to  set  up.  R.  B. 

For  pursners— Mr.  W.  S.  Sebvick,  Coatbridge. 
For  defenders— Mr.  T.  Fobsyth,  Airdrie. 


Archibald  Coupee's  SequestratioiL  No.  73. 

Bankruptcy — Trustee's  discharge — Locus  standi  of  objectors.-^  h^vknmiMM. 
Held  that  a  bankrupt  is  not  entitled  to  object  to  the  seq^^SJESuon. 
discharge  of  the  trustee  on  his  estates. 

Averments  by  another  objector  held  not  sufficient, 
even  if  proved,  to  warrant  refusal  of  discharge. 

This  was  an  application  by  Mr.  W.  B.  Galbraith,  C.A., 
Glasgow,  trustee  on  the  sequestrated  estates  of  Archibald 
CJouper,  joiner  and  builder,  Halfway,  Cambuslang,  for 
his  discharge  as  trustee  on  said  estates.  The  bankrupt 
and  a  creditor,  Edward  Vallely,  27  Waddell  Street, 
Glasgow,    appeared    and    lodged    a    note    of    objections. 
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L41AU8HIEB.  The  Sheriff-Substitute  (Erskine  Murray),  after  hearing 

8eq^fi?!uon.  paities,  issued  the  following  interiocutor : — 

March87i892.  GLASGOW,  2nd  Mavck,  1892. — Having  heard  parties'  procurators 

8J»«gJBj««»  and  advised  the  case,  under  reference  to  the  annexed  note,  finds 

that  the  bankrupt  Couper  is  not  entitled  to  object  to  the  trustee's 

discharge ;  and  as  between  the  trustee  and  the  objector  Vallely, 

finds  that  the  objections  that  have  been  stated  do  not  contain 

averments  of  facts  which,  if  proved,  would  lead  to  a  refusal  of  the 

trustee's  discharge  :  Therefore  repels  the  objections,  and  exonerates 

and  discharges  the  petitioner  in  the  usual  way,  with  expenses 

modified  to  £2  2s.  A.  Erskine  Murray. 

Note. — The  power  of  objecting  to  a  trustee's  dischai^e  is  given 
by  the  Act  of  1856  to  "  any  creditor."  It  is  not  said  that  the 
bankrupt  can  object.  He  has,  under  another  clause,  a  right  of 
proceeding  against  the  trustee  by  petition  in  certain  important 
matters  affecting  his  lights,  but  an  objection  to  a  discharge  is  a 
totally  different  matter. 

As  regards  Vallely,  the  Sheriff-Substitute  has  gone  over  the 
documents  produced,  and  more  especially  the  correspondence  of  the 
trustee  or  his  agents  with  the  bankrupt,  his  agents,  Vallely,  and 
the  Accountant  in  Bankruptcy.  He  has  come  to  the  conclusion 
that  there  is  nothing  in  the  objections  which  is  not  disproved  or 
rendered  futile  by  the  documents  in  process  which  could  justify  the 
refusal  of  the  trustee's  discharge.  No  doubt  the  trustee  appears, 
according  to  the  minutes,  to  have  attended  meetings  as  the 
mandatary  of  a  creditor,  which  is  an  irregularity,  and  might  have 
led  to  the  upturning  of  a  vote,  had  any  been  taken  ;  but  no  vote 
seems  to  have  been  taken  at  any  of  these  meetings,  and  the  mere 
entry  in  the  minutes  had  no  effect  either  way.  The  irr^ularity 
led  to  nothing.  Again,  Vallely  objects  that  the  trustee  did  not 
call  a  meeting  of  creditors  to  consider  a  proposed  offer  of  com- 
position. But  that  was  a  matter  for  the  discretion  of  the  trustee 
and  commissioners;  and  further,  Vallely,  as  one  of  the  commis- 
sioners, could,  if  the  trustee  and  the  other  commissioners  refused, 
have  called  one  on  his  own  account.  Other  irregularities  referred 
to  that  have  been  committed  in  the  sequestration  cannot  be 
laid  to  the  account  of  the  trustee,  as  they  were  actions  of  the 
creditors.  Altogether,  though  the  trustee  Jnay  have  acted 
occasionally  in  a  somewhat  high-handed  manner,  and  committed 
certain  minor  irregularities,  there  is  nothing  in  the  objections  tliat 
would  justify  a  proof.     The  expenses  have,  however,  been  modified. 

A.  K  M. 

For  petitioner  Mr.  John  S.  GaJhraith — MesBrs.  Hay  &  Cassxls, 
Hamilton. 

For  bankrupt— Mr.  John  Strathkkn,  Glasgow. 

For  objector  Vallely — Mr.  Arthur  Paisley,  Glasgow. 
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SHERIFF  COURT  OF  DUMBARTONSHIRE.  No.  74. 

Wrst  &  Son,  Pwsuera;  Chambers  &  Co.  and  Others,     "^SS^"' 

Defenders.  cSSfbift-cJ.. 

Process — Debts  Recovery  Act — Failure  to  lodge  the  note  of  — 
evidence, — The  pursuers  of  an  action  in  the  Debts 
Recovery  Court  having  asked  for  a  note  of  the  evidence 
to  be  taken  in  shorthand,  and  the  defender  having 
appealed  on  the  question  of  expenses,  and  the  pursuers 
having  refused  to  pay  the  shorthand  writer's  expenses, 
as  directed  by  the  statute  and  by  the  Court,  so  that  on 
appeal  no  note  of  evidence  was  produced,  the  pursuers 
were  held  confessed  on  the  matter  of  liability  for  the 
defenders'  expenses. 

West  &  Sons,  boot  manufacturers,  near  Sheffield,  sued 
R  Chambers  &  Co.  and  Rosina  Chambers  or  Murray  and 
Samuel  Murray,  jointly  and  severally,  for  payment  of  an 
account.  Samuel  Murray  pleaded  he  was  not  liable,  and,  a 
proof  having  been  allowed,  the  pursuers  asked  to  have 
the  evidence  noted  in  shorthand.  The  Sheriff-Substitute 
(Gebbie)  assoilzied  Murray  with  modified  expenses,  whereon 
he  appealed  to  the  Sheriff,  who  ordered  the  note  of  evidence 
to  be  lodged.  The  pursuers  paid  the  cost  of  noting  the 
evidence,  but  refused  to  pay  more  than  one-half  of  the  cost 
of  extending  it  as  they  acquiesced  in  the  judgment,  and 
the  note  of  evidence  was  in  consequence  not  produced. 
The  Sheriff  (Lees)  thereon  found  the  pursuers  liable  in  full 
expenses  to  Murray,  attaching  the  following  note  to  his 
judgment : — 

In  this  action  the  pursuers  claim  payment  in  the  Debts  M»y  m^mm. 
Recovery  Court  of  an  account  from  R.  Chambers  <fe  Co.  and  sheriff  lem. 
Rosina  Chambers  or  Murray  and  Samuel  Murray,  jointly  and 
severally.  Samuel  Murray  alone  opposed  decree.  The  pursuers 
tried  to  prove  that  he  was  liable,  and  they  required  a  note  of  the 
evidence  to  be  taken.  The  Debts  Recovery  Act  directs  that 
where  the  evidence  is  taken  in  shorthand  the  shorthand  writer's 
expenses  shall  in  the  meantime  be  paid  by  the  party  requiring 
the  evidence  to  be  noted,  but  shall  ultimately  be  disposed  of  as 
expenses  in  the  cause.  The  pursuers  refuse  to  pay  these  expenses, 
and  the  shorthand  writer  is  unwilling,  I  understand,  to  put  in  an 
extended  note  of  the  evidence  without  payment.  In  the  Ordinary 
Court  the  shorthand  writer  is  to  be  paid  by  the  parties  equally  in 
the  first  instance ;  and  in  that  Court,  therefore,  he  may  have  to 
put  in  the  note  of  evidence  before  it  is  fully  paid  for,  and  recover 
what  is  due  to  him  in  the  Small  Debt  Court  if  necessary.  But  in 
the  Debts  Recovery  Court  he  is  to  be  paid  in  the  first  instance  by 
the  party  requiring  the  evidence  to  be  noted,  that  is,  in  the  present 
case,  the  pursuers ;  and  I  am  not  disposed  for  their  benefit  need- 
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DuKBAETOH     lesslj  to  Iej  dowD  any  rule  that  might  in  other  litigationB  impair 

westTson  v   ^^®  chances  of  his  account  being  paid, 
chambera  t  Co.,        Now,  the  pursuers  have  failed   to  instruct  liability  against 

M»y "STisBz.    Murray,  the  Sheriff-Substitute  has  assoilzied  him,  and  the  pursuerB 

sheriffLaB.  acquicscc  in  the  soundness  of  that  judgment.  But  he  has  been 
allowed  only  modified  expenses,  and  with  this  he  is  dissatisfied. 
I  am  quite  prepared  to  believe  that,  if  the  note  of  evidence  was 
before  me,  as  in  terms  of  the  statute  it  would  be  but  for  the  course 
taken  by  the  pursuers,  it  would  disclose  good  grounds  for  the 
view  taken  by  the  Sheriff-Substitute.  But  the  pursuers  practically 
prevent  my  forming  any  opinion  on  the  subject  by  refusing  to  pay 
the  shorthand  writer's  expenses  as  directed  by  the  statute.  Now, 
as  I  am  able  otherwise  to  give  Murray  the  redress  he  asks,  it  is  in 
no  way  incumbent  on  him  to  incur  an  expense  which  the  statute 
has  said  is  to  be  borne  by  the  pursuers.  Perhaps,  however,  they 
think  it  will  be  cheaper  for  them  to  pay  him  his  full  expenses 
rather  than  to  pay  that  part  of  the  shorthand  writer's  expenses 
which  they  will  escape  by  arranging  with  him  not  to  extend  the 
note  of  evidence.  But  whatever  be  the  cause,  as  they  are  not 
entitled  by  refusing  to  perform  their  statutory  duty  to  deprive 
him  of  such  benefit  as  he  might  take  by  his  appeal,  I  must  give 
him  that  benefit  by  holding  them  confessed  in  the  matter  of  his 
expenses.  If  the  evidence  is  noted,  appeal  is  competent  on  the 
question  of  fact ;  and  if  such  note  is  asked  by  either  party,  the 
other  party  can  ultimately  take  an  appeal.  And  this  holds  good 
whether  the  appeal  be  on  the  merits  or  only  as  regards  expenses. 
The  defenders  here  have  taken  appeal  on  one  point,  and  the 
pursuers  cannot,  by  neglect  of  their  statutory  duty,  nullify  his 
statutory  rights.  I  must  hold  them  confessed  on  the  point ;  and 
the  failure  on  their  part  to  comply  with  my  order  of  the  12th 
current  to  lodge  the  note  of  evidence  would,  in  terms  of  Strachand 
V  Steuart,  10th  Nov.  1870,  9  M.  116,  have  led  to  the  same 
result. 

For  pursuers— Mr.  M*Bride  (Messrs.  Patebson  &  Buchanak), 

Dumbarton. 
For  defenders —Mr.  J.  Mabtin,  Glasgow. 


No.  75.    SHERIFF  COURT  OF  RENFREW  &   BUTE. 

■''KS/'"*  Alexander  M'Auslan,  Pnrauer;  Frederick  Bewqlass, 
iTAuaiijnr  DefeTvdev. 

Reparation — Implied  warranty  in  sale — Damage  to  retailer  by 
sale  to  him  of  an  adulterated  article, — The  defender,  a 
dairyman,  arranged  with  the  pursuer,  a  shop-keeper,  to 
supply  him  with  a  certain  quantity  of  sweet  milk  every 
morning  for  the  purpose  of  being  retailed.  One  oiom- 
ing's  supply  was  found  by  the  public  analyst  to  be  so 
deficient  in  fat  that  he  pronounced  it  to  be  skim  milk, 
or  at  best  a  mixture  of  9weet  milk  and  skim  milk  \  and 
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for  the  retailing  of  it  as  sweet  milk  the  pursuer  was  fined 
£2,  under  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  although  he  had  retailed  the  milk  in  the  same 
state  as  he  had  bought  it  from  the  defender,  and  without 
knowledge  of  its  having  been  tampered  with.  The 
pursuer  then  raised  this  action  against  the  defender, 
claiming  £2  lOs.  in  name  of  damages.  Held  that  the 
defender  had  been  guilty  of  a  breach  of  contract,  that 
section  5  of  the  Mercantile  Law  Amendment  Act  (as  to 
warranty)  was  not  applicable,  and  damages  assessed 
at  £2. 

This  was  an  action  in  the  Small  Debt  Court  at  Qreenock 
at  the  instance  of  a  grocer  in  Qreenock  against  a  dairyman 
tiiere.  The  account  appended  to  the  summons  was  in  the 
following  terms : — 

1892,  Jan.  22. — To  loss,  injury,  and  damage  sustained  by 
pursuer  by  and  through  defender  selling  him  a  quantity  of  milk 
for  the  purpose  of  being  resold  in  pursuer's  shop  at  20  Nicolson 
Street,  and  on  account  of  the  retailing  of  which  pursuer  was  on  or 
about  said  date,  after  evidence,  found  guilty  of  an  oflTence  within 
the  meaning  of  the  Sale  of  Food  and  Drugs  Act,  1875,  and  fined 
in  the  sum  of  £2,  which  pursuer  paid  on  27th  January,  1892 — 
restricted  to  £2  lOs. 

At  the  first  calling  of  the  case,  an  amendment  was  allowed, 
adding  statements  to  the  effect  that  the  defender  had 
represented  the  milk  to  be  sweet  milk,  and  that  it  was 
found  not  to  be  sweet  milk.  After  hearing  evidence,  the 
Sheriff-Substitute  (Henderson  Begg)  continued  the  case 
till  next  Court  day,  and  then  pronounced  the  following 
judgment : — 

Grkbnock,  23rd  March,  1892.— The  questions  raised  in  this  M«rchB.i802. 
case  are  of  considerable  importance  to  dairymen  and  dealers  in  s^J^rtirBioo. 
milk,  and  1  have  therefore  thought  it  right,  not  only  to  take  time 
to  consider  the  proof  and  the  legal  authorities  on  the  subject,  but 
also  to  put  my  judgment  in  writing.  The  following  are  the  facts 
which  I  hold  to  be  proved : — The  pursuer  is  a  grocer  who  used  to 
retail  sweet  milk  which  he  bought  from  the  defender  who  is  a 
dairyman.  There  was  a  general  order  by  the  pursuer  to  the 
defender  for  about  a  gallon  of  sweet  milk  every  morning,  both 
parties  meaning  thereby  milk  as  it  comes  from  the  cow.  The 
defender  knew  that  the  milk  was  bought  by  the  pursuer  for  the 
purpose  of  being  retailed.  Acting  under  the  general  order  referred 
to,  the  defender  on  the  morning  of  18th  December  last  called  with 
his  milk-cart  at  the  pursuer's  shop,  got  a  can  from  the  pursuer's 
shop,  took  it  out  to  the  cart,  put  into  it  about  a  gallon  of  a  milk- 
like fluid,  and  carried  it  back  to  the  pursuer's  shop.  The  pursuer 
was  in  his  shop  at  the  time,  but  did  not  look  into  the  can.  The 
only  persons  who  kept  the  shop  were  the  pursuer  and  his  wife,  and 
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Rimiw  AVD  neither  of  them  skimmed  the  contents  of  the  can  or  tampered  with 
iCAtMUnv  them  in  any  way.  In  the  foi;enoon  of  the  day  referred  to,  the 
Bew^.  inspector  under  the  Sale  of  Food  and  Drugs  Acts  called  at  the 
Marchffl,  1883.  pursuer's  shop  and  asked  the  pursuer's  wife  for  a  pennyworth  of 
Sheriff  bmo.  g^^^^  mUk,  She  supplied  him  with  the  fluid  wJiicK  the  defender 
had  put  into  the  can,  and  she  was  duly  informed  that  the  article 
was  bought  for  the  purpose  of  being  analysed  under  the  Acts 
referred  to.  The  fluid  was  duly  analysed  by  the  public  analyst 
and  found  to  be  so  deficient  in  fat  that  he  had  no  difficulty  in 
saying  that  it  was  not  sweet  milk — t.^.,  milk  as  it  comes  from  the 
cow — but  skim  milk,  or  at  best  a  mixture  of  sweet  milk  and  skim 
milk.  The  result  was  that  on  22nd  January  last  the  pursuer  was 
summarily  tried  before  me ;  and,  after  evidence  had  been  led,  he 
was  convicted  of  a  contravention  of  section  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  provides  that  no  person  shall  sell  to 
the  prejudice  of  the  purchaser  any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,  under  a  penalty  not  exceeding  £20. 
For  this  contravention  he  was  fined  £2,  which  he  duly  paid.  The 
fine  was  imposed  for  no  personal  delinquency  on  the  part  of  the 
pursuer.  •  I  was  quite  as  much  convinced  then  as  I  am  now  that 
the  pursuer  retailed  the  milk  in  the  same  state  as  he  had  bought 
it,  and  was  without  knowledge  of  its  having  been  tampered  with. 
Nor  was  there  any  negligence  on  the  pursuer's  part,  for  nothing 
short  of  a  chemical  analysis  would  have  been  sufficient  to  reveal 
the  real  nature  of  the  milk-like  fluid.  I  felt,  however,  that 
I  had  no  option  but  to  convict  the  pursuer,  for  under  the  Act  the 
mere  sale  of  the  article  subjected  him  to  the  penalties  therein 
mentioned. 

The  pursuer  in  his  summons  now  claims  from  the  defender 
£2  10s.  as  damages  sustained  by  him  in  the  above  circumstances, 
but  he  has  not  pressed  his  claim  for  more  than  £2,  the  amount  of 
the  fine.  The  statement  of  claim  originally  annexed  to  the 
summons  was  very  meagre,  and  even  as  amended  at  the  first 
calling  of  the  case,  it  was  perhaps  not  so  full  as  it  ought  to  be. 
But  I  am  satisfied  that  no  injustice  will  result  to  the  defender 
from  insufficient  specification,  for  he  knew  all  about  the  previous 
trial,  in  which  he  was  a  witness,  and  the  same  facts  were  proved  in 
it  as  in  the  present  case. 

Now,  in  the  first  place,  I  think  it  quite  clear  that  there  was  a 
breach  of  contract  on  the  part  of  the  defender,  and  that  the 
pursuer  has  thereby  suffered  damage.  The  contract  was  for  sweet 
milk,  and  the  article  supplied  was  not  sweet  milk.  The  main 
defence  stated  for  the  defender  is  that  the  pursuer's  claim  is 
excluded  by  section  5  of  the  Mercantile  Law  Amendment  (Scotland)  • 
Act,  which  provides  that  "  where  goods  shall  after  the  passing  of 
"  this  Act  be  sold,  the  seller,  if  at  the  time  of  the  sale  he  was 
*' without  knowledge  that  the  same  were  defective  or  of  bad 
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"quality,  shall  not  be  held  to  have  warranted  their  quality  or   Bwhuiwajd 

"sufficiency,  but  the  goods  with  all  faults  shall  be  at  the  risk  of     ,|.^"~i;„^ 

"the  purchaser,  unless  the  seller  shall   have  given  an  express      ^^f^- 

"  warranty  of  the  quality  or  sufficiency  of  such  goods,  or  unless  the  ^^**^  ^^^ 

"goods  have  been  expressly  sold  for  a  specified  and  particular    Sheriff bmo. 

"  purpose."     Npw,  it  is  not  proved  that  the  defender  knew  of  the 

milk  he  sold  having  been  tampered  with,  or  that  he  gave  an 

express  warranty ;  and  I  am  convinced  by  the  able  argument  of 

the  diefender's  procurator,  and  the  authorities  he  cited,  that  the 

mere  retailing  of  goods  is  not  a  specified  and  particular  purpose 

within  the  meaning  of  the  section  quoted.     But  I  have  come  to 

the  conclusion  that  that  enactment  is  not  applicable  to  a  case  like 

the  present,  where  a  purchaser  has  got,  not  an  inferior  quality  of 

the  article  he  demanded,  but  a  different  description  of  article.     In 

the  case  of  Jaffe  v  Ritchie,  21st  Dec.  1860,  23  D.  242,  yams 

were  sold  and  bought  as  flax  yams,  and  delivered  to  the  purchaser, 

who  subsequently  discovered  that  they  contained  an  admixture  of 

jute,  of  which  the  seller  himself  was  ignorant.     The  Court  held 

that  section  5  of  the  Mercantile  Law  Amendment  Act  did  not 

apply,  as  the  goods  sent  did  not  answer  the  description  of  flax 

yams,  and  that  the  purchaser  was  entitled  to  claim  damages. 

The  late  Lord  President,  then  Lord  Justice-Clerk,  in  delivering 

judgment  said,  ''  I  do  not  think  that  the  Mercantile  Amendment 

"  Act  has  any  bearing  on  this  case  at  all.     .     .     .     The  kind  of 

"  sale  contemplated  in  this  clause  "  (of  the  Act)  "  is  a  sale  in  which 

"  after  the  constitution  of  the  contract  the  goods  are  at  common 

"  law  at  the  risk  of  the  purchaser.     That  is  the  sale  of  a  definite 

"  quantity  of  corpus,  for  unless  it  were  that,  the  goods  could  not 

"  be  at  the  risk  of  the  purchaser,  and  according  to  the  Act  they 

"are  to  be  at  his  risk  with   all   their  faults  as  to  quality  or 

"  sufficiency.     No  warranty  is  implied  that  shall  cover  defects  or 

"bad  quality.     The  terms  *bad  quality,'  *  defect,'  'insufficiency,' 

"do  not  apply  to  a  case  in  which  the  goods  offered  are  of  a 

"  different  description  from  those  about  which  parties  contracted. 

"  There,  there  is  a  clear  failure  to  perform  the  express  words  of  the 

"  contract,  and  we  do  not  need  to  imply  anything."     The  law  thus 

laid  down  was  approved  of  in  the  subsequent  case  of  Hutchison  <fc 

Co.  V  Henry  d&  Carry,  26th  Nov.    1867,  6  Macph.  57.     Now, 

it  appears  to  me  that  in  the  present  case  the  fluid  supplied  by  the 

defender  did  not  answer  the  description  of  sweet  milk,  any  more 

than  the  mixture  of  flax  and  jute  answered  the  description  of  flax 

yams  in  the  case  above-mentioned.     What  the  pursuer  bargained 

for  was  milk  as  it  came  from  the  cow ;  and,  while  the  Mercantile 

Law  Amendment  Act  would  bar  him  from  objecting  to  an  inferior 

quality  of  milk  as  it  came  from  a  cow,  it  could  not,  in  my  opinion, 

bar  him  from  objecting  to  a  different  description  of  the  article 

supplied,  namely,  milk  which  had   been  doctored  after  coming 

from  the  cow.     When  a  man  buys  nutmegs,  he  is  still  entitled  to        y 
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Rivnuiw  AVD  get  nutmegs,,  and  cannot  be  put  off  with  wooden  imitations ;  when 
M 'AasUn  «  ^^  ^^^  ^^^  bread,  he  may  still  object  to  receiving  a  stone ;  and  as 
^^^'**-      yet  no  fishmonger  is  justified  in  delivering  a  scorpion  to  a  customer 

M«rch»,i8o&  who  asks  for  a  fish. 

Sheriff  BMfi.  ,j^^  defender's  procurator  founded  on  section  25  of  the  Sale  of 

Food  and  Drugs  Act,  1875,  which  provides  that  a  party  prosecuted 
under  the  Act  shall  be  discharged  if  he  prove  that  he  bought  the 
article  in  the  same  state  as  he  sold  it  and  with  a  written  warranty, 
arguing  that  a  party  without  a  written  warranty  had  no  remedy 
at  all.  The  section  referred  to  certainly  gives  an  ample  remedy  to 
a  party  with  a  written  warranty,  but  it  does  not  seem  to  me  to 
deprive  a  party  who  is  without  a  written  warranty  of  any  right  of 
redress  he  may  have  at  common  law  against  the  seller.  My 
opinion  on  this  point  is  strengthened  by  the  judgment  of  Lord 
Chief  Justice  Coleridge  in  the  case  of  Harris  v  May,  27th 
Nov.  1883,'  L.R.  12  Q.B.  Div.  97.  In  that  case  milk  had  been 
purchased  under  a  written  contract,  whereby  the  seller  agreed 
to  deliver  every  morning  a  certain  quantity  of  good  and  pure 
milk,  but  the  milk  actually  delivered  was  found  to  contain  ten 
per  cent,  of  added  water.  Lord  Coleridge,  while  holding  that  the 
contract  was  not  a  written  warranty  within  the  meaning  of  section 
25  of  the  Act,  observed,  "  It  is  true  that  an  action  for  breach  of 
"  warranty  could  be  brought  upon  that  contract." 

The  only  remaining  question  is  whether  the  pursuer  is  legally 
entitled  to  recover,  in  respect  of  the  defender's  breach  of  contract, 
the  damages  proved  to  have  been  sustained.  Adopting  the  rule 
laid  down  in  the  leading  case  of  Hadley  v  Baxendale,  23  L.J.  Ex. 
179,  I  must  hold  the  pursuer  entitled  only  to  damages  "such  as 
"  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
"of  both  parties  at  the  time  they  made  the  contract,  as  the 
"  probable  result  of  the  breach  of  it."  Now,  in  the  present  case 
not  only  is  there  a  legal  presumption  that  both  parties  were  aware 
of  the  public  statutes  regulating  their  business,  but  the  defender 
admitted  in  the  witness-box  his  knowledge  that  the  pursuer 
incurred  the  risk  of  being  prosecuted  if  the  milk  which  he  sold 
him  for  the  purpose  of  being  retaUed  was  not  what  it  ought  to 
be.  The  only  thing  that  was  uncertain  was  whether  detection 
would  follow  ;  and  I  do  not  think  that  the  defender  is  entitled  to 
found  on  that  element  of  uncertainty,  now  that  detection  has 
followed. 

As  regards  the  amount  of  damages  to  be  awarded,  I  am  of 
opinion  that  in  this  case  the  amount  of  the  fine  imposed  on  the 
pursuer  is  the  proper  measure  of  the  damages  to  which  he  is 
entitled,  for,  as  I  have  already  explained,  the  fine  was  imposed  on 
him  for  doing  no  more  than  he  was  expected  by  the  defender  to 
do.  But  I  must  not  be  understood  as  holding  that  in  cases  of 
this  kind  a  fine  and  damages  are  necessarily  commensurate.  (See 
Ovingtam  v  M'Viear,  12th  May,  1864,  1  Macph.  1066X    I  lum 
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thua  come  to  the  concliiflion  that  the  pursuer  is  entitled   to  K«»inm  akd 
decree  for  £2  in  name  of  damages,  together  with  the  expenses  of     j^.^;^  ^ 
this  process.  bcw^mb. 

For  pnnner^Mr.  T.  R.  Jacobs,  Greenock. 

For  defender— Mr.  R.  B.  Shearer,  Greenock. 


William  Brough,  Puraiier;  John  Hendry,  Defender.      No.  76. 

Landlord  and  Tenant — Hypothec  over  article  in  tenants  posses-        bom/ 
sion  on  the  hire-purchase  system. — Held  that  a  landlord's  BroughTiiendrj. 
hypothec   covered   a  mangle   which   formed   the   most 
valuable  part  of  the  plenishing  of  a  laundry  let  to  a 
tenant  who  had  obtained  possession  of  the  mangle  on  the 
hire-purchase  system. 

In  the  Small  Debt  Court  at  Greenock,  a  multiplepoind- 
ing  was  brought  in  the  name  of  Mr.  Brough,  Sheriff-Clerk 
depute,  against  John  Hendry,  sometime  slater,  and  plas- 
terer, Kilmalcolm,  and  at  present  a  prisoner  in  the  prison 
of  Greenock,  and  George  Milne,  machine  maker,  136  Norfolk 
Street,  Glasgow,  for  the  purpose  of  determining  the  owner- 
ship of  a  mangle  having  thereon  the  name  of  the  said  George 
Milne.  The  mangle  was  part  of  the  productions  lodged 
with  Mr.  Brough  in  connection  with  a  charge  of  wilful 
fire-raising  brought  against  Hendry,  and  it  was  claimed  by 
Milne,  who  fiJleged  that  Hendry  obtained  possession  of  it 
on  the  hire-purchase  system.  On  the  other  hand,  William 
Gibb  Stewart,  painter,  Kilmalcolm,  the  landlord  of  the 
premises  which  had  been  tenanted  as  a  laundry  by  Hendry, 
took  out  sequestration  against  the  latter  for  rent  due  for 
the  premises,  and  obtained  a  warrant  to  carry  the  mangle 
back  to  the  premises  and  there  to  sequestrate  it  for  the 
rent,  the  landlord's  contention  being  that  the  mangle  was 
subject  to  his  hypothec.  The  Sheriff-Substitute  (Begg),  Beptj^iwi. 
after  making  avizandum  with  the  case  in  order  that  he  sheriff  bmo. 
might  have  an  opportunity  of  looking  thoroughly  into 
the  law  affecting  hire-purchase,  decided  the  case  in  favour 
of  the  landlord,  on  the  groxmd  that  the  mangle  formed  the 
only  valuable  and  nearly  the  whole  plenishing  of  the 
laxmdry,  and  that  the  case  thus  fell  within  the  principle  of 
Nelmea  &  Co.  v  EwiTig,  11  R.  193. 

For  claimant  Milne — ^Mr.  T.  C.  Young,  Glasgow. 
For  claimant  Stewart— Mr.  John  Hood,  Port-Glasgow. 


John  Bell,  Pwrsvber;  Samuel  Greer,  Defender.  No.  77. 

Landlord  and  Tenant — Obligation  on  tenant  to  retain  possession   ^""I^"** 
of  subjects  let — Reparation. — ^A  tenant  of  urban  subjects    Bcu^reer. 
having,  without  his  landlord's  consent,  ceased  to  retain 
poBseasion  of  them  for  several  months,  they  were  damaged 

Digitized  by  CjOOQ  IC 


216  SHERIFF  COURT  REPORTS. 

BBvniiw  4VB  by  street  boys  who  frequently  entered  into  them.    Held 

-^  that  the  tenant   was  liable   to  the   landlord  for  the 

1-'**''  damage  so  caused. 

This  was  an  action  in  the  Small  Debt  Court  at  Greenock 
in  which  John  Bell,  baker,  Port-Glasgow,  sued  Samuel  Greer, 
grocer,  as  follows  :-t-"  To  amount  of  account  incurred  by  the 
"  pursuer  to  Wm.  Fyfe,  joiner,  Port-Glasgow,  for  repairs  to 
"  the  bakehouse  and  pertinents,  6  King  Street,  Port-Glasgow, 
"  belonging  to  the  pursuer  and  let  to  the  defender  from  24th 
"  February,  1890,  to  Whitsunday,  1891,  the  said  bakehouse 
"  and  pertinents  having  been  damaged  through' the  fault  or 
"  negligence  of  the  defender  in  failing  to  occupy  and  possess 
"  the  same  during  the  la,st  three  months  or  thereby  of  his 
"set,  on  account  of  which  numerous  parties  entered  the 
"  premises  and  damaged  and  destroyed  the  same,  for  which 
*'  the  defender  is  liable ;  and,  the  defender  having  failed  to 
"  execute  said  repairs,  although  called  on  by  the  pursuer  to 
"  do  so,  the  pursuer  was  obliged  to  have  the  work  done, 
"  intimation  of  which  was  made  to  the  defender,  £4  4s.  6id." 
After  a  proof,  in  which  it  was  shewn  that  street  boys, 
taking  advantage  of  the  premises  being  unoccupied  for 
several  months,  frequently  entered  into  them  and  damaged 
them, 
OctM^isM.  Sheriff  Begg,  iu  deciding  the   case,  said  that   it   involved, 

Sheriff  Bcoo.  jn  the  law  of  landlord  and  tenant,  points  which,  so  far  as  he 
was  aware,  had  never  been  raised  in  any  case  that  had  oome 
before  the  Supreme  Court.  However,  there  was  not  the  slightest 
doubt  that  a  tenant  did  not  fulfil  all  his  legal  obligations  by 
simply  paying  rent.  The  payment  of  rent  was  certainly  a  very 
important  part  of  a  tenant's  obligations,  but  there  were  other 
duties  incumbent  upon  him.  A  tenant  during  the  period  of  his 
tenancy  had  exclusive  right  to  occupy  premises  that  were  let  to 
him,  and  he  was  thereby  made  the  guardian,  of  the  premises.  He 
(the  Sheriff)  assumed  that  there  could  be  no  doubt  that  tenants, 
both  of  urban  and  agricultural  subjects,  were  bound  to  take  and 
retain  possession ;  and,  in  many  cases,  the  retention  of  possession 
by  a  respectable  person  was  a  very  important  part  of  the  bargain 
between  the  parties.  A  landlord  might  in  many  cases  be  quite 
willing  to  accept  a  small  rent,  or  no  rent  at  all,  rather  than  allow 
premises  to  fall  into  a  state  of  disrepair,  and  tx)  be  subject  to  all 
the  risks  that  were  incidental  to  unoccupied  premises ;  and  in  the 
present  case  it  did  not  appear  as  if  the  defender  realised  his  duty 
as  a  tenant,  because  at  Martinmas  he  locked  the  door  of  the  pre- 
mises and  left  them  to  chance,  as  one  might  say,  for  six  mouths. 
Had  the  pursuer  come  to  Court  during  that  period  and  applied  for 
an  order  on  the  defender  to  implement  his  duty  of  retaining  pos- 
session of  the  premises,  he  (the  Sheriff)  thought  th^t  he  would 
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have  been  bound  to  ordain  the  defender  to  take  charge  of  the   Bjurnuw  axd 
premises,  not  necessarily  to  carry  on  business  in  them,  but  to    g^iT^,.,,^ 
retain  possession  of  them  in  such  a  way  as  to  act  as  their  guardian,     oct  aTisQi. 
and  the  defender  might  have  been  able  to  do  that  by  putting  them    sheriFiaoo. 
in  charge  of  some  one,  although  it  might  not  have  been  necessary 
to  put  a  person  constantly  in  charge.     But,  as  the  case  stood,  the 
defender  did  absolutely   nothing ;    and   while   the   pursuer,   on 
becoming  aware,  about  the  New  Year,  that  the  premises  had  been 
left  unguarded,  did  not  at  once  communicate  with  the  defender 
on  the  subject,  there  did  not  appear  to  be  acquiescence  on  the 
pursuer's  part  in  that  state  of  matters. 

The  question  then  came  to  be,  what  amount  of  damage  could 
be  claimed  by  the  landlord  as  directly  caused  by  the  wrongous 
act  of  the  tenant  in  abandoning  possession  of  the  premises? 
Evidence  had  been  led  to  show  that  parties,  taking  advantage  of 
the  unguarded  state  of  the  premises,  had  done  damage  to  them, 
and  for  that  damage  the  defender  would  be  held  responsible ;  but, 
even  supposing  that  the  defender  had  fully  implemented  his  obli- 
gations as  tenant,  it  had  been  stated  that  the  pursuer  would 
have  had  to  expend  £1  on  ordinary  upkeep  of  the  premises,  and 
decree  would  accordingly  be  given  for  £3  48.  6Jd.  with  expenses. 
For  pursuer— Mr.  Matthew  J.  Paul,  Port-Glasgow. 
For  defender— Mr.  R.  S.  Mubeay,  Greenock. 


SHERIFF  COURT  OF   LANARKSHIRE.  No.  78. 

A.   &   O.    K.   Mitchell   and   Others,   Puravsrs;    James  i^^-^^hieil 

Marshall,   Defender,  ^*5^k5f'" 

Game — Reparation  for  damage  done  by  rabbits  to  groioing  crop 
— Reservation  of  covers. — A  shooting  tenant,  who  had 
undertaken  the  liability  of  a  landlord  who  had  reserved 
the  covers,  held  liable  for  damage  caused  by  rabbits. 

The  pursuers  were  agricultural  tenants  of  Bridgend  of 
Champfleurie,  and  the  defender  ivas  shooting  tenant  of 
Champfleurie,  and  -the  pursuers  sued  him  for  £22  15s., 
limited  to  £12,  for  injury  through  rabbits  to  crop  in  1891. 
The  circumstances  of  the  case  appear  from  the  note  of  the 
Sheriff-Substitute  (Birnie)  :— 

I  think  injury  is  proved  to  the  extent  of  £A2,     The  difference    Hay  si.  vm. 
between  the  witnesses  is  not  as  to  the  fact  of  injury,  but  as  to  the  sheriffBiuiii. 
value  of  the  crop  injured;  and  as  about  three  acres  were  very 
much  injured  and  other  three  injured  but  not  so  much,  £9  for  the 
one  and  £3  for  the  remainder  seem  fair. 

The  pursuers  founded  on  an  agreement  said  to  have  been 
entered  into  in  Linlithgow.  The  defender  did  there  agree  to  pay 
any  damage  for  which  the  landlord  was  liable,  but  it  is  not  proved 
he  agreed  to  pay  damage  whether  the  landlord  was  liable  or  not, 
and  it  is  improbable. 
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The  question  therefore  is,  if  there  was  damage  fear  which  the 
^^jSniiu" "   l«"idlord  is  liable.     The  pursuers,  as  I  understood  their  aigument, 
BUrsiTim.    8®^^^  ^  think  it  derived  assistance  from  the  Act  of  1877,  by 
shenirBiuiB.  which,  where  a  landlord  reserves  the  sole  right  of  killing  rabbits 
on  the  land  let,  he  is  liable  in  damage  exceeding  40s. ;  but  the 
subsequent  Act  of  1880  rendered  such  a  reservation  void,  and  in 
point  of  fact  there  was  no  such  reservation.     The  landlord  there- 
fore, if  liable,  can  only  be  so  at  common  law.     It  was  decided  in 
Inglis,  1871,  10  Macph.  204,  that  a  landlord  who  reserves  covers, 
as  was  done  in  this  case,  is^  liable,  and  that  it  is  no  answer  that 
the  tenant  can  destroy  the  rabbits  if  he  can  catch  them  on  his 
farm,  but  he  is  only  liable  if  there  has  been  a  material  increase 
since  the  date  of  the  lease.     (See  Lord  FuUerton  in  DryadaU, 
1832,  11  S.  147.) 

I  think  there  was  in  this  case  a  material  increase,  and  that  it 
is  fair  to  estimate  it  at  one-half  of  the  total  damage,  that  is  £6. 
The  result  is  that  the  pursuers  obtain  decree  for  £6,  with 
expenses. 

For  parsuera — Mr.  John  Thom,  Linlithgow. 

For  defender— Mr.  John  M'Intosh  (Messrs.  Maokay  &  M'Intosh), 
Glasgow. 


No.  79.  SHERIFF  COURT  OF  PERTHSHIRE. 

PUTH8HI&I.      Robert  Lawson,  Pursuer ;  Henry  S.  Fyffe,  Defender. 

—  Process — Conjunction — Liquid  and  illiquid — Compensation, — 

Held  (1)  that  an  illiquid  claim  cannot  be  pleaded  against 
a  liquid  obligation  when  not  arising  out  of  the  same 
transaction  ;  and  (2)  that  it  is  not  competent  to  conjoin 
two  actions  when  this  would  give  a  party  the  benefit  of 
a  plea  of  compensation  to  which  he  was  not  otherwise 
entitled. 

Robert  Lawson,  wholesale  draper,  Stirling,  raised  an 
action  against  Henry  S.  Fyffe,  traveller,  Blairgowrie,  for 
£23  15s.  lOd.,  founding  on  an  obligation  granted  by  the 
latter.  Defender  pled  that  he  was  entitled  to  set  off  a 
counter  claim  of  £35  14s.  8d.  for  commission  against 
pursuer  s  claim.  He  also  raised  a  separate  action  for  the 
£35  14s.  8d.,  and  moved  that  the  processes  be  conjoined 
After  a  debate  on  the  closed  reoord  the  Sheriff-Substitute 
(Qrahame)  issued  the  following  interlocutor : — 
Feb.6,iwL  Perth,   bth  February ^    1891. — Having    heard    parties'    pro- 

sheriff  aEAHAMi.  curators  on  the  whole  case  and  with  special  reference  to  the 
defender's  motion  for  the  conjoining  of  this  process  with  that  of 
Fyffe  V  Lawson  now  in  dependence  in  this  Courts  finds  that  the 
pursuer's  claim  being  for  a  liquid  debt  which  the  defender  admits 
to  be  due,  while  the  claim  founded  on  by  the  defender  is  illiquid 
and  is  not  stated  to  arise  out  of  the  same  contract  which  the 
pursuer  sets  forth  as  creating  his  liquid  daim,  the  defender  is  not 
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entitled  to  plead  compensation  and  to  have  the  processes  con-    pii^tmhim. 
joined  5  and  in  respect  of  the  defendei^'s  admission  of  the  debt  Lawwnjp  Fjrffo. 
sued  for,    finds  the  pursuer  entitled  to  payment  of  the  sum  of     geb.6,i8oi. 
£23  158.  lOd.  with  interest  as  claimed,  and  decerns  accordingly  ;^*»*'**®*^"^"- 
finds  the  pursuer  entitled  to  expenses,  &c,  John  Grahams. 

Note, — The  present  action  is  founded  on  a  claim  for  the  pay- 
ment of  £23  15s.  lOd.,  which  the  defender  admits  belonged  to 
the  pursuer  and  was  uplifted  by  the  defender  as  admitted  in 
his  written  acknowledgment  of  the  debt.  The  debt  sued  for 
is  thus  liquid  and  acknowledged,  but  in  defence  it  was  pled 
that  the  defender  had  a  counter  claim  for  £35  14s.  8d.  which 
he  alleged  was  due  to  him  in  respect  of  certain  transactions 
carried  on  by  him  as  the  pursuer's  agent,  and  in  connection  with 
which  he  alleged  the  particular  transaction  founded  on  by  the 
pursuer  arose.  This  counter  claim  the  defender  has  now  made 
the  ground  of  a  separate  action  which  he  asks  to  be  conjoined  with 
the  present  process.  I  am  unable  to  give  effect  to  this  crave. 
The  general  rule  of  law  is  that  an  illiquid  claim  cannot  be  pled 
against  a  liquid  claim ;  and  though  an  exception  to  the  application 
of  this  rule  has  been  allowed  when  the  whole  circumstances 
relating  to  the  claims  of  parties  form  really  only  one  transaction 
and  arise  out  of  the  same  contract,  I  can  find  no  authority  for- 
holding  that  in  such  a  case  as  the  present,  when  the  counter  claim 
is  for  remuneration  for  work  done  under  an  alleged  contract,  which 
is  not  only  not  founded  on  by  the  opposite  party  but  denied  by 
him,  and  can  be  established  only  by  an  accounting,  the  counter 
claim  can  be  pled  in  compensation  of  the  admitted  debt  and  afford 
a  good  reason  for  the  conjoining  of  the  processes.  J.  G. 

Against  this  interlocutor  the  defender  appealed  to  the 
Sheriff  (Graham  Murray),  who,  after  hearing  parties,  pro- 
nounced the  following  interlocutor : — 

Edinburgh,  4tA  September,  1891. — The  Sheriff  having  resumed     sept^iwi. 
consideration  of  the  cause,  dismisses  the  appeal  and  adheres  to  the  *^  m JSi^*" 
interlocutor  appealed   against,   finds   the   respondent  entitled   to 
additional  expenses,  &c.  A.  Graham  Murray. 

Ifote. — This  case,  having  been  delayed  at  the  wish  of  the 
parties  till  the  other  case  between  them  was  disposed  of  by  the 
Sheriff-Substitute,  has  become  of  interest  merely  on  the  question 
of  expenses.  But  in  any  view  I  agree  with  the  reasons  of  the 
Sheriff-Substitute.  Not  only  is  this  not  a  case  of  mutual  stipulsr 
tion  in  the  same  contract  in  the  sense  of  the  authorities,  but  the 
terms  of  the  certificate  of  indebtedness  are  entirely  against  the 
existence  of  a  contra  claim.  A.  G.  M. 

For  pursuer— Mr.  J.  B.  M*Cash,  Perth. 
For  defender— Mr.  JovlS  Reid,  Alyth. 
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No.  80.        Henry  S.  Fyffb,  Pttrstter;  Robert  Lawson,  De/ferwZer. 
Pbmhbhirb.  Master    and    Servant — Implied   contract — Presumption   that 

Fyffe  vLawson.  rejnuneration  follows  services  rendered, — Held  that  the  pre- 

sumption that  where  services  are  rendered  remuneration 
is  to  be  given  does  not  apply  in  cases  where  these  services 
may  be  ascribed  to  some  other  cause  than  the  expectation 
of  reward. 

FyfFe,  the  defender  in  the  previous  case,  raised  an 
action  against  Lawson  concluding  for  £35  16s.  Sd., 
being  the  amount  of  commission  which  he  alleged  was 
due  to  him  in  respect  of  certain  services  rendered  by 
him  to  defender.  The  defender  denied  liability  and 
thereafter  proof  was  led.  After  hearing  parties  the 
SheriflF-Substitute  (Grahame)  issued  the  following  inter- 
locutor:— 
M»ya3,i89L  Perth,  23rd  May,  1891. — Having  heard  parties'  procurators 

Sheriff  QaAHAj«.g^j^jj  advised  the  case,  finds  that  the  services  founded  on  were 
not  performed  by  the  pursuer  on  the  ground  of  any  bargain  or 
contract  between  him  and  the  defender ;  that  the  piu^uer  was  not 
recognised  by  the  defender  as  his  agent,  or  as  entitled  to  remunera- 
tion for  any  services  rendered  to  him  in  that  character ;  and  finds 
that  the  pursuer's  services  as  brought  out  in  proof  were  not  such 
as  to  infer  any  bargain  between  him  and  the  defender  for  any 
remuneration  as  sued  for,  and  therefore  assoilzies  the  defender 
from  the  conclusions  of  the  action  :  Finds  him  entitled  to  expenses, 
&c,  John  Grahams. 

Note, — In  this  case  the  pursuer  claims  to  be. held  entitled  to 
remuneration  for  certain  services  said  to  have  been  rendered  by 
him  on  the  defender's  employment  as  agent  for  the  sale  of  the 
defender's  goods  and  the  collection  of  customers'  accounts  in 
Blairgowrie.  The  defender  admits  certain  of  these  services,  but 
denies  the  alleged  employment,  and  pleads  that  the  work  in  question 
was  done  in  respect  of  a  private  arrangement  between  the  pursuer 
and  the  defender's  Blairgowrie  agent,  Meldrum,  as  a  favour  to 
Meldrum  and  under  circumstances  of  mutual  accommodation  on 
their  part  inferring  no  responsibity  on  the  defender  for  any 
remuneration  to  the  pursuer.  No  express  contract  or  bargain  is 
alleged  to  have  been  made  between  the  pursuer  and  the  defender; 
but  it  is  argued  that  the  pursuer  is  entitled  to  the-  benefit  of  the 
presumption  that  his  services  were  not  gratuitous,  and  further 
that  an  agreement  for  the  remuneration  of  his  services,  by  the  • 
defender  must  be  implied,  and  therefore  that,  unless  an  agreement 
is  established  that  the  services  were  to  be  gratuitous,  remuneration 
is  due ;  and  that  even  if  such  a  presumption  as  is  pled  is  not  in 
the  circumstances  to  be  given  effect  to,  still  the  defender  must  be 
held,  in  respect  of  his  knowledge  of  the  pursuer's  actings  and  his 
subsequent   conduct   in  allowing  him  to^ntinue  to  act  and  in 
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promising  remuneration  and  in  actually  making  some  allowance  pi»to8hi»i. 
(such  as  the  price  of  a  suit  of  clothes  and  some  money  payments  for  Wfe »Lawson. 
his  work),  to  have  recognised  the  pursuer  as  his  agent,  and  to  have  .  M»y  k^ism. 
accepted  responsibility  for  his  proper  remuneration  for  said  services.  b^«'*^<^»a°a''»- 
The  general  presumption  against  gratuitous  services  has  been 
recognised  in  various  decisions  of  the  Courts  (Adam  v  Peters, 
Feb.  3,  1842,  4  D.  599;  Anderson  v  ffalley,  June  11,  1847,  9  D. 
1222),  and  it  has  been  held  that,  though  no  contract  for  remunera- 
tion is  proved,  if  there  is  a  clear  proof  of  services  rendered  and  no 
wages  paid,  wages  are  due  unless  it  be  made  out  that  there  is  an 
agreement  that  the  services  are  gratuitous.  But  in  the  later  case 
of  Bitchte  V  Ferguson,  Nov.  16,  1849,  12  D.  119,  in  which  a 
claim  was  made  for  wages  in  respect  of  domestic  service  rendered 
to  a  sick  woman  by  a  neighbour  regularly  during  a  period  of  years, 
the  pi'esumption  against  these  services  being  gratuitous  was  set 
aside,  and  it  was  held  that,  there  being  no  contract  express  or 
implied,  the  claim  for  remuneration  could  not  be  sustained  ;  and 
Lord  Fraser  in  his  treatise  upon  Master  and  Servant,  in  stating 
what  he  holds  to  be  the  result  of  the  decisions  on  this  point,  says 
that  "the  dictum  of  Lord  President  Boyle  in  Henderson  v  Halley 
"  to  the  effect  that  wages  are  due  unless  it  be  made  out  that  there 
*f  was  an  agreement  that  the  service  should  be  gratuitous  must  be 
"received  with  considerable  limitation.  The  case  of  Ritchie  v 
**  Ferguson  shews  that  when  the  acts  for  which  remuneration  is 
"  claimed  may  fairly  be  referred  rather  to  good  feeling,  self  interest, 
.  "  or  to  some  other  cause  than  to  service  for  hire,  there  is  no  ground 
"  in  equity  or  in  law  for  any  presimiption  in  favour  of  the  servant." 
Taking  this  as  a  correct  statement  of  the  law,  the  present  case  is 
not -one  in  which  the  presumption  in  question  can  have  effect,  the 
circumstances,  being  in  themselves  sufficient  to  show  that  the 
services  were  not  rendered  in  the  view  of  remuneration  being  made 
by  the  defender  on  their  account.  It  is  proved  that  when  the 
pursuer  first  began  the  work  for  which  he  now  seeks  payment, 
the  defender  was  not  aware  of  his  proceedings,  and  that  what  he 
did  W8W  done  entirely  under  an  arrangement  between  the  pursuer 
and  the"  defender's  Blairgowrie  agent,  Meldrum,  with  a  view  to 
their  mutual  benefit,  the  pursuer  who  at  the  time  held  an  agency 
for  the  selling  of  tea  getting  the  benefit  of  a  recommendation  to 
Meldrum's  customers,  while  he  returned  similar  service  to  Meldrum 
by  canvassing  on  his  behalf  among  the  people  who  purchased  the 
pursuer's  tea.  No  doubt,  when  the  defender  became  aware  of  the 
actings  of  the  pursuer  and  was  led  to  believe  that  he  had  derived 
some  benefit  from  them,  a  certain  recognition  of  these  services  was 
made  to  the  defender  by  the  gift  of  a  suit  of  clothes  and  of  one  or 
two  small  sums  of  money ;  but  I  cannot  find  either  in  the  making 
of  these  gifts  or  in  the  general  promise  which  the  defender 
afterwards  made  to  the  pursuer  when  examining  into  his  accounts 
at  the  close  of  the  tranfaotious  in  question  that  he  would  oousidor 
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Ptfraggna.    the  question  of  giving  any  further  remuneration  for  his  services,  a 

Fyffc  pLawgon.  ground  for  holding  that  the  defender  recognised  the  pursuer  as  his 

May  »^i8Ji.    age^t  or  accepted  responsibility  for  the  remuneration  of  his  actings 

Sheriff  gkahami.  ^^  ^Yxskt  capacity.     The  circumstance  of  the  pursuer  having  signed 

the  acknowledgment  No.  19  of  process  of  his  indebtedness  to  the 

defender  and  of  his  actually  having  paid  an  instalment  of  the  sum 

which  he  then  admitted  to  be  due  without  making  any  claim  for 

the  remuneration  for  which  he  now  sues  is  a  very  strong  point  in 

the  defender's  case,  and  must,  I  think,  be  taken  as  shewing  that  the 

pursuer  could  not  then  have  believed  that  he  had  any  legal  claim 

against  the  defender  for  the  remuneration  he  now  claims.     Upon 

a   consideration  of   the   whole    circumstances   under  which  the 

services  were  performed  I  cannot  sustain  the  pursuer's  claim. 

J.  G. 

The  pursuer  appealed  this  interlocutor  to  the  Sheriff 
(Graham  Murray),  who,  after  hearing  parties,  issued  the 
following  interlocutor : — 
Sept  ft.  1801.  Edinburgh,  6th  Septemhery  1891. — Having  resumed  considera- 

^'^TSuSuTf^"  tion  of  the  cause,  dismisses  the  appeal  and  adheres  to  the 
interlocutor  appealed  against,  finds  the  respondent  entitled  to 
additional  expenses,  &c.  A.  Graham  Murray. 

Note, — I  have  nothing  to  add  to  the  careful  judgment  of  the 
Sheriff-Substitute,  with  which  I  entirely  agree.  A.  G.  M. 

For  pursuer — Mr.  John  Reid,  Alyth. 
For  defender— Mr.  J.  B.  M*Ca8H,  Perth. 


No.  81.     Mrs.  Martha  Lee,  Pursue;  Charles  M' William  and 

PMTH8HIBB.  RoBERT  M'DouGALL,  Defenders. 

Lee  V  M|wmiain.         Interdict — Competency. — Held  that  a  mere  assertion  of  right 

will   not  warrant  an  application   for  interdict    unless 

accompanied  by  an  attompt  or  threat  to  disturb  existing 

possession. 

Mrs.  Martha  Lee,  Alyth,  with  consent  of  her  husband, 
raised  an  action  against  Charles  M'William  and  Robert 
M'Dougall,  Alyth,  her  neighbouring  proprietors,  for  £100 
damages,  and  also  for  interdict  against  their  encroach- 
ing upon  or  interfering  with  her  property.  M'DougaD 
admitted  liability  and  did  not  defend  the  action,  but 
M' William  lodged  defences,  and  a  proof  followed,  after 
which  the  Sheriff-Substitute  (Grahame)  pronounced  the 
following  interlocutor : — 
Jun6  22,i»i.         Perth,  22nd  Juncy  1891. — Having  heard  parties' procurators 

Sheriff grahami.  and  advised  the  case,  finds  that  the  defender  M'Dougall  having 
failed  to  lodge  defences,  the  pursuer  is  entitled  to  decree   by 

^  default  against  him ;   and  as  regards  the    defender  M'Williani, 

finds  that  the  pursuer  has  not  proved  facts  and  circumstances 
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sufficient  to  afibrd  a  reasonable  cause  for  apprehension  of  such    piethbhirb. 
interference  with  her  alleged  rights  by  the  said  defender  as  to  i^ » M^wnnam. 
entitle  her  to  the  protection  of  the  interdict  she  craves;  there-    junel^igw. 
fore  declares  the  interdict  already  granted  perpetual  as  against  the  ehOTHraTAHAiii. 
defender  M^Dougall,  and  finds  no  expenses  due  by  or  to  him;  recalls 
the  interim  interdict  granted  as  against  the  defender  M^William, 
assoilzies  him  from  the  conclusions  of  the  action,  and  finds  the 
pursuer  liable  to  him  in  expenses  of  process,  &c, 

John  Grahams. 
Ifote. — This  case  has  arisen  out  of  an  alleged  encroachment, 
both  actual  and  threatened,  on  the  part  of  the  defenders  on  a 
property  belonging  to  the  pursuer  consisting  of  a  house  and 
garden  in  Alyth.  Immediately  to  the  east  of  the  property  there 
is  one  of  a  similar  character  which  was  recently  purchased  by 
the  defender  M 'William  and  resold  by  him  to  the  defender 
M'Dougall.  What  the  pursuer  alleges  is  that  the  defenders, 
or  one  or  other  of  them,  have  illegally  knocked  down  the  fence 
which  divides  these  properties,  together  with  a  pig-stye  which 
she  erected  on  her  property,  and  that  through  the  defenders' 
proceedings  she  is  threatened  with  further  injury,  against  which 
she  is  entitled  to  the  protection  of  the  CJourt.  The  defender 
M'Dougall  entered  appearance  in  the  action,  but  lodged  no 
defence,  and  the  pursuer  is  therefore  entitled  to  the  inter- 
dict which  she  asks  against  him.  Thus  the  only  question 
which  I  have  to  consider  is  as  regards  the  proceedings  of  the 
defender  M'William,  who,  the  pursuer  alleges,  acted  in  concert 
with  M'Dougall  in  violently  knocking  down  said  fence  and 
pig-stye,  and  is  in  the  circumstances  to  be  held  as  threatening 
further  illegal  interference  with  the  pursuer's  rights  in  her  pro- 
perty. Assuming,  and  as  I  think  consistently  with  the  evidence, 
that  the  pursuer  is  entitled  to  the  benefit  of  a  possessory  judgment 
in  respect  to  the  property  on  which  this  alleged  encroachment  is 
said  to  have  been  made  and  continues  to  be  threatened,  I  am 
unable  to  hold  that  any  such  encroachment,  either  actual  or 
threatened,  has  been  proved  against  M*William  as  to  warrant  the 
granting  of  the  interdict  craved  against  him.  M*William  no 
doubt  has  all  along  asserted,  and  still  asserts,  that  the  pursuer  is 
not  entitled  to  hold  that  as  regards  the  fence  and  pig-stye  in 
question  she  has  the  rights  which  she  claims.  This  matter 
is  the  subject  of  a  process  presently  depending  in  the  Court 
between  M*William  and  the  parties  from  whom  he  purchased 
the  said  property  resold  by  him  to  M*Dougall,  but  it  is  not 
established  that  beyond  thus  asserting  an  alleged  right  incon- 
sistent with  that  alleged  by  the  pursuer,  he  has  interfered  with  or 
threatened  to  interfere  with  the  pursuer's  present  possession  of 
her  property.  He  is  not  brought  into  connection  with  the  illegal 
action  of  the  other  defender  M*Dougall,  and  is  not  responsible  for 
it     Had  it  been  proved  that  he  had  consented  to  or  accepted 
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pmuhbhim.    M'DougalFs  proceedings  as  a  vindication  of  his  own  position,  there 

Lee  V  irwiuiam,  might  have  been  ground  for  holding  that  the  pursuer  had  reaaon- 

june"S  i8»i.    *^^®  cause  to  fear  that  she  would  suffer  injury  against  which  she  was 

Sheriff gbahamb.  entitled  to  be  protected  by  interdict  against  MWilliam;  but  in  the 

absence  of  any  evidence  of  M*William  being  in  any  way  associated 

with  what  was  done  by  M*Dougall,  and  in  the  face  of  his  own 

disclaimer  of  ever  having  had  any  intention  to  interfere  without 

the  authority  of  the  Court  with  the  pursuer's  possession  of  her 

property,  I  am  unable  to  grant  the  interdict  now  asked  against 

the  defender  M*William.  J.  G. 

Against  this  interlocutor  the  pursuer  appealed  to  the 
Sheriff  (Graham   Murray),  who,  after  hearing    parties, 
issued  the  following  interlocutor : — 
Sept  6. 1891.  Edinburgh,  5th  September,  1891. — Having  resumed  considera- 

^***MuiuiAr  ^^  tion  of  the  cause,  dismisses  the  appeal  and  adheres  to  the  inter- 
locutor appealed  against,  finds  the  respondent  MnVilliam  entitled 
to  additional  expenses,  (fee.  A.  Graham  Murray. 

ilTo^^. -^This  is  admittedly  an  appeal  on  the  question  of 
expenses.  The  pursuer  has  to  admit  that  she  failed  to  connect 
M*William  with  the  violent  proceedings,  and  to  that  extent  she 
fails  in  the  process.  But  she  argued  that  she  was  entitled  to 
interdict  in  respect  of  M'William's  assertion  of  right.  A  violent 
assertion  of  right  may  justify  declarator;  it  cannot,  I  think,  justify 
interdict  unless  accompanied  by  an  attempt  or  a  threat  to  disturb 
existing  possession.  Besides,  the  pursuer  knew  before  she  brought 
the  action  that  M*William  had  parted  with  the  property.  In  these 
circumstances  I  cannot  hold  that  she  was  justified  in  proceeding  to 
proof  except  upon  the  assumption  that  M*William  was  implicated 
in  the  violent  proceedings,  but  as  to  that  she  has  failed  in  fact 

A.  G.  M. 

For  pursuer— Mr.  J.  C.  Dow,  Perth. 
For  defenders— Mr.  J.  B.  M*Ca8H,  Perth. 


No.  82.  SHERIFF  COtJRT  OF  BANFFSHIRE. 

BAHFfsHiRi.         William  Kinnear,  Pursuer ;  J.  M'William  &  Sons, 
M'wniiamft  Defenders, 


Ship — Freight — Charter-party — Damages, — In  an  action  for 
recovery  of  a  balance  of  freight  a  counter  claim  for 
damages  was  set  up  in  respect  of  alleged  breach  of 
charter-party  through  delay  in  delivery  of  a  cargo.  Held 
that,,  having  regard  to  the  charter-party,  no  damages 
could  be  claimed  on  the  ground  (1)  that  the  pursuer  at 
the  date  of  the  charter-party  had  reasonable  grounds  for 
belief  that  he  could  fulfil  the  contract,  and  (2)  that  no 
part  of  the  delay  could  be  attributed  to  pursuer's 
negligence. 

The  pursuer,  the  owner  of  a  coasting  steamer  named  the 
"  Briar,"  contracted  by  charter-party  dated  15th  December, 
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1891,  that  "the  said  vessel,  now  expected,  ready  to  load  about  bamwbhim. 
"22nd  inst."  should,  "with  all  convenient  speed,  sail  and  m%1I^'& 
"  proceed  to  Sunderland  "  for  a  cargo  of  coals.  In  point  of  ^' 
fact,  the  "Briar"  was  not  ready  to  load  at  Sunderland  until 
2nd  January,  and  the  voyage  home,  instead  of  taking  the 
normal  period  of  26  hours,  was  not  concluded  until  11th 
January  under  the  circumstances  set  forth  in  the  Sheriff- 
Substitute's  note.  On  delivery  of  the  cargo  the  defenders 
paid  the  freight  except  a  sum  of  £11  2s.  lOd.,  for  which  the 
pursuer  now  raised  this  action  in  the  Small  Debt  Court  at 
Buckie.  The  defender  lodged  a  counter  claim  amounting  to 
£22  3s.  6d.,  restricted  to  £12,  by  way  of  damages  for  the 
delay  in  delivery  of  the  cargo,  made  up  of  carriage  of  coal 
by  rail  from  Burghead  (defenders'  supply  having  run  out), 
loss  of  profit,  &c.  After  proof  and  hearing  of  the  case,  the 
Sheriff-Substitute  (J.  P.  Grant)  issued  the  following 
judgment : — 

Banff,  29th  March,  1892. — Decerns  with  expenses,  and  repels  March  20.  im. 
the  counter  claim.  ^^^^  orawt. 

Note, — In  this  case  the  defender,  Mr.  M  William,  cOmes  before 
the  court  having  undoubtedly  suffered  loss;  and  by  way  of 
counter  claim  he  seeks  damages  from  the  pursuer  for  the  amount. 
The  first  question  that  arises  is  whether  the  pursuer  is  liable  in 
law  for  damages  for  the  loss  that  was  without  doubt  sustained. 

The  contract  between  the  two  parties  was  one  of  affreightment, 
and  it  is  embodied  in  a  charter-party  of  date  15th  December,  1891. 
This  charter  party  was  signed  by  Mr.  Moffat,  a  shipbroker  in 
Aberdeen,  on  behalf  of  both  parties,  he  taking  his  instructions 
from  the  pursuer  direct,  and  from  another  shipbroker,  Mr.  Watson, 
in  Buckie,  on  behalf  of  the  defender. 

No  question  of  agents'  powers  can  be  raised  by  the  defender. 
Ho  saw  a  copy  of  the  charter-party  on  the  16th,  and,  if  the  terms 
were  not  such  as  he  granted  authority  to  make,  he  could  have 
without  delay  repudiated  it.  But  he  accepted  it  as  it  stood,  he 
expected  its  fulfilment,  and  threatened  damages  which  could  only 
arise  from  breach  of  it,  for  it  is  the  only  evidence  of  any  contract 
at  all  between  the  parties.  In  other  words,  the  defender,  by  his 
actings,  in  any  event,  homologated  the  charter-party,  and  must 
stand  or  fall  by  its  terms  alone. 

The  pursuer  was  to  furnish  his  steamship  "  Briar,"  "  expected 
"ready  to  load"  at  Sunderland  "about  22nd  December."  The 
indefinite  terms  of  the  obligation  appear  to  me,  in  the  light  of  the 
evidence  of  Mr.  Kinnear,  to  have  been  carefully  chosen  to  meet 
such  contingencies  as  actually  did  occur,  and,  in  -the  absence  of  any 
evidence  of  a  clearly  recognized  usage  of  trade  interpreting  their 
significance  otherwise,  appear  to  me  to  bar  any  claim  of  damages 
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BAHmniM.    against  Mr.  Kinnear,  provided  (1)  that  he  had  reasonable  grounds 
irwuSSn**    ^^^  belief  on  the  15th  December  that  he  could  be  at  Sunderland 
^-        on   the   22nd,  and  also  (2)  that  no  part  of  the  delay  could  be 
March29.ia».  attributed  to  his  negligence. 

Mr.  Kinnear  explained  in  his  evidence,  and  had  previously 
done  so  by  letter  to  the  defender,  that  he  had  been  disappointed 
by  the  builders  of  the  "Briar"  in  getting  delivery  of  her.  She  was 
promised  to  him  on  the  14th;  on  the  15th,  when  he  made  his 
contract,  he  waa  expecting  immediate  delivery,  but  he  did  not  get 
it  before  the  19th.  He  then  despatched  her  to  Methil  in  terms 
of  a  charter  entered  into  previous  to  the  15th  December,  and  did 
so  under  the  belief  that  she  could  load  at  Methil,  discharge  at 
Burghead,  and  proceed  to  Sunderland  by  the  23rd  at  the  lat^t 
Here  again  his  plans  were  upset  by  circumstances  over  which  he 
had  no  control,  viz.,  a  miners'  holiday  at  Methil,  whereby  the 
"  Briar  "  did  not  clear  that  port  until  the  23rd  and  Burghead  not 
until  the  26th.  Then  the  machinery  broke  down,  and  the  ship 
put  in  first  to  Aberdeen  and  then  to  Dundee  for  repairs.  At  last 
she  reached  Sunderland  on  the  2nd  January,  loaded  with  all 
despatch,  but,  encountering  storms  on  her  northward  voyage, 
she  was  storm-bound  at  Peterhead,  and  only  reached  Buckie  on 
the  11th  January  instead  of  the  24th  December  as  the  defender 
had  wished. 

Now,  I  see  no  reason  to  doubt  the  pursuer's  evidence,  unshaken 
in  cross-examination  and  corroborated  at  many  points  as  it  was. 
I  think  he  has  shown  that  he  had  reasonable  groimds  for  believing 
he  could  execute  his  contract,  and  that  he  was  prevented  from 
doing  so  by  no  fault  of  his  own,  but  by  unavoidable  accident. 
Taking  these  as  findings  in  fact,  and  applying  the  terms  of  the 
charter-party,  I  can  see  no  ground  in  law  for  holding  him  liable, 
and  the  loss  must  therefore  remain  where  it  fell — with  Mr. 
M'William.  I  consider  the  case  of  Donaldson^  10  R.  413,  to  be 
in  point,  and  to  be  a  fortiori  of  the  present  case,  seeing  that 
there  the  obligation  was  to  load  "  not  later  than  "  a  certain  day, 
while  here  the  words  are  "  about,"  although  the  express  addition 
of  the  words  "  unforeseen  circumstances  excepted,"  it  is  true,  do 
not  occur  in  this  charter,  but  the  general  wording  of  it,  to  my 
mind,  clearly  implies  them,  and  therefore  I  hold  I  am  following 
the  case  of  Donaldson,  J.  P,  G. 

For  pursuer— Mr.  R.  Y.  Mackay,  Buckie  (instructed  by  Messrs. 

Boyd  &  White,  Dundee). 
For  defenders— Mr.  Malcolm  Gray,  Buckie. 


No.  83.  SHERIFF  COURT  OF   MIDLOTHIAN. 

Midlothian,     rp^g    CALEDONIAN   RAILWAY   COMPANY,   PurSUevS ;     MoSSrs. 

'wIS'caf'""  Henderson  &  M^Kean,  and  Others,  Defevdsra, 

m'Kmiii. fee  Ship — Salvage — Gram  sa^ks. — The   ketch    "Howard,"  on  a 

voyage  from  Montrose  to  Newcastle,  having  been  wrecked 
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at  the  island  of   Inchkeith  with  a  cargo  of  grain  on    Midlothian. 

board — ^the  vessel  and  her  cargo  having  been  insured —  caiedonsan  Ran- 

the   underwriters   sold    the    vessel   and    cargo    to   the    HMiSmon& 


defenders  Henderson  &  M'Kean.  Held  {rev,  Sheriff- 
Substitute)  that  the  defenders  were  bound  to  deliver 
to  the  pursuers  certain  hired  sacks  belonging  to  them 
which  contained  certain  cargo,  being  the  portion  of  the 
sacks  in  their  possession,  reserving  to  the  defenders  all 
claims  competent  to  them  for  salvage  and  repairs  of  the 
sacks  and  to  the  pursuer  his  answers  thereto  as  accords, 
further  reserving  to  the  pursuer  his  right  to  recover  the 
remainder  of  the  sacks. 

The  facts  and  circumstances  of  the  case  are  set  forth  in 
the  interlocutors  of  the  Sheriff  and  Sheriff-Substitute, 
which  were  as  follows : — 

Edinbxtroh,  6<A  May^  1892. — The  SheriflF-Substitute  having 
heard  counsel  for  the  parties,  and  having  considered  the  proof, 
productions,  and  whole  conjoined  processes,  finds  that  on  receipt 
of  the  letter  No.  13  of  process  the  pursuers  should  either  have 
entertained  the  offer  therein  made  them  and  come  to  terms  with 
the  defenders  Henderson  k  M'Kean,  who,  they  knew,  had  been  at 
the  expense  of  cleaning  and  dressing  the  sacks  in  question  and 
might  also  have  a  claim  for  salvage,  or  they  should  have  taken 
steps  by  interdict  or  otherwise  to  prevent  the  sacks  being  disposed 
of  to  a  third  party ;  that  they  did  neither,  and  the  result  was  that 
the  said  defenders,  acting  in  good  faith,  sold  the  sacks  to  W.  N. 
Lindsay,  com  merchant,  Leith,  and  the  defender  Bennet  purchased 
them  from  him  also  in  good  faith ;  finds  in  these  circumstances 
that  the  pursuers  have  lost  their  right  to  recover  the  sacks  in 
question  by  action  at  law,  and  that  they  can  only  do  so  by 
arrangement  with  the  defender  Bennet ;  dismisses  the  conjoined 
actions  and  decerns;  finds  the  defenders  Henderson  &>  M'Kcan 
and  Bennet  entitled  to  expenses.  Hubert  Hamilton. 

Note. — The  mistake  that  the  pursuers  committed  was  in 
allowing  the  sacks  in  question,  which  undeniably  were  their 
property,  to  get  into  the  hands  of  a  bona, fide  purchaser.  This 
might  have  been  prevented  in  either  of  the  ways  indicated  above. 
It  is  important  to  notice  that  Henderson  &  M*Kean  received  only 
3Jd.  per  sack  from  Lindsay — a  sum  which,  as  they  state  (and  the 
statement  is  not  proved  to  be  untrue),  "  barely  met  the  expense  of 
cleaning  and  dressing  "  the  sacks.  H.  H. 


M'Kenn.  ftc. 


Ma7  0. 1982- 

Siieriflr 
Hamiltor. 


Edinburgh,  11  th  June^  1892. — The  Sheriff  having  resumed 
consideration  of  the  cause,  with  the  proof,  productions,  and  whole 
process,  sustains  the  appeal,  recalls  the  interlocutor  complained 
of;  finds  in  fact  that  on  or  about  19th  October,  1891,  the  firm 
of  Mackenzie  &  Sons,  flour  millers,  Montrose,  hired  from  the 
pursuers  385  sacks,  the  property  of  the  pursuers,  and  indelibly 
marked   with  their  name,  for  the  carriage  of  grain,   wheat  and 
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MiDioTHiAK.    oats,  to   be   shipped   on   board   the   ketch   "Howard"   for  con- 
caiedonun  Rail-  yeyauce  from  Montrose  to  Newcastle ;  that  about  said  date  the 

way  Co.  i;  •'  '  j       i  •  j 

M?K«TS*  ^^^  sacks,  filled  with  grain,  were  shipped  on  board  the  said 
juneTTiaw.  ^®tc^  "Howard"  for  conveyance  as  aforesaid;  that  shortly  there- 
sheriffirjiiR.  after  the  said  ketch  "Howard,"  when  on  the  voyage  from  Montrose 
to  Newcastle,  was  wrecked  at  or  near  the  island  of  Inchkeith ; 
that  the  said  grain  was  insured  by  the  said  firm  of  Mackenzie  & 
Sons  with  the  Maritime  Insurance  CJompany,  Limited,  against  the 
risks  of  the  voyage ;  that  the  said  ketch  "  Howard  "  was  insured  ; 
that  the  said  sacks,  the  property  of  the  pursuers,  were  not  insured  ; 
that  the  owners  of  the  said  ketch  and  the  said  firm  of  Mackenzie 
&  Sons  gave  notice  of  abandonment  to  the  underwriters,  who 
accepted  thereof;  that  on  23rd  October,  1891,  Blackwood,  Scott 
&  Company,  Leith,  as  agents  for  the  underwriters,  sold  the  said 
ketch  and  cargo  to  the  defenders  Henderson  <fe  M*Kean,  stevedores, 
Leith ;  that  the  said  defenders,  by  certain  salvage  operations,  raised 
the  said  ketch  and  brought  the  same  with  her  cargo  into  Leith ; 
that  the  pursuers  immediately  thereafter  intimated  to  the  said 
defenders  that  the  said  sacks  were  their  property  and  claimed 
delivery  thereof;  that  the  said  defenders  refused  to  admit  the 
pursuers'  claim,  and  ofl^ered  to  sell  the  said  sacks  to  the  pursuers 
at  the  price  of  8d.  each,  which  offer  the  pursuers  declined; 
that  thereafter,  and  in  the  knowledge  that  the  pursuers  claimed 
the  said  sacks  as  their  property,  the  said  defenders,  on  or  about 
15th  January,  1892,  sold  370  of  said  sacks  to  William  Noble 
Lindsay,  corn  merchant,  Leith,  at  the  price  of  3jd.  per 
sack;  that  immediately  thereafter  the  said  William  N.  Lindsay 
sold  the  said  370  sacks  to  the  defender  John  Bennet,  and 
that  the  said  370  sacks  w^ere  delivered  to  him;  that  the  said 
William  N.  Lindsay  and  the  said  defender  John  Bennet,  when 
they  respectively  purchased  the  said  sacks,  knew  that  the  said 
sacks  were  each  of  them  marked  with  the  pursuers'  name  as  their 
property  and  were  claimed  by  them:  Finds  in  law  and  with 
reference  to  the  preceding  findings  in  fact  that,  by  the  notice  of 
abandonment  given  to  and  accepted*  by  the  underwriters  as 
aforesaid,  the  said  underwriters  did  not  acquire  any  right  of 
property  in  the  said  sacks,  and  that  the  sale  by  the  underwriters 
of  the  ship  and  cargo  to  the  defenders  Henderson  &  M*Kean,  and 
the  subsequent  sale  of  said  sacks  to  the  said  William  N.  Lindsay, 
and  the  sale  by  the  said  William  N.  Lindsay  to  the  defender  John 
Bennet,  did  not  transfer  to  the  said  persons,  or  any  of  them,  any 
right  of  property  in  the  said  sacks ;  that  the  said  sacks  remain  the 
property  of  the  pursuers,  and  that  they  are  entitled  to  delivery 
thereof;  therefore  in  the  conjoined  actions  ordains  the  defenders, 
the  said  Henderson  &  M*Kean,  to  deliver  to  the  pursuers  18  sacks, 
being  the  portion  of  said  sacks  in  their  possession,  and  the  defender, 
the  said  John  Bennet,  to  deliver  to  the  pursuers  350  sacks,  being 
the  portion  of  said  sacks  in  his  possession,  reserving  to  the  said 
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defenders  all  claims  competent  to  them  for  salvage  and  repairs  of  midmtiiiab. 
the  said  sacks,  and  to  the  pursuers  their  answers  thereto  as  ^^^i5,°co°?*** 
accords,  and  further  reserving  to  the  pursuers  their  right  to  M*^2S?ft* 
recover  the  remainder  of  said  sacks ;  finds  the  pursuers  entitled  to  jnuelTuBs. 
expenses  and  decerns,  <fec.  Albx.  Blair.        sheriffBLAiE. 

Note. — On  the  19th  of  October,  1891,  Mackenzie  &  Sons, 
floui'  millers,  Montrose,  hired  385  sacks  from  the  Caledonian 
Railway  Company  and  322  sacks  from  the  Forth  and  Clyde  Sack 
Hiring  Company  for  the  conveyance  of  a  cargo  of  grain,  wheat 
and  oats,  to  be  shipped  on  board  the  ketch  "Howard"  for 
conveyance  from  Montrose  to  Newcastle.  The  grain  was  shipped, 
and  the  vessel  sailed,  but  was  wrecked  near  Inchkeith.  The 
vessel  was  insured,  and  the  grain  was  also  insured  by  Mackenzie 
&  Sons,  but  the  sacks  which  had  been  hired  were  not  insured,  as 
the  companies  which  let  out  sacks  for  hire  find  that  it  is  more 
expedient  in  the  conduct  of  their  business  not  to  insure  but  to 
take  the  risk  of  loss  upon  themselves — in  other  words,  to  be  their 
own  insurers.  Mackenzie  k  Sons  and  the  owners  of  the  vessel 
gave  notice  of  abandonment  to  the  underwriters,  who  accepted 
the  notice,  and,  instead  of  taking  means  to  recover  the  vessel  or 
cargo  themselves,  sold  the  vessel  with  the  cargo  as  she  lay  on  the 
rocks,  partly  or  entirely  submerged,  to  the  defenders  Henderson  & 
M'Kean.  That  firm  took  means  to  raise  the  vessel,  which  were 
successful,  and  she  was  brought  into  Leith  with  her  cargo  on 
board.  The  cargo,  consisting  of  the  grain  in  bags,  was  removed. 
The  grain  was  disposed  of  and  the  sacks  were  washed  and  dried 
by  Henderson  &  M*Kean,  but  before  this  had  been  done  the 
Caledonian  Railway  Company  and  Mr.  Patmore,  the  sole  partner 
of  the  Forth  and  Clyde  Sack  Hiring  Company,  had  given  notice  to 
Henderson  &  M^Kean  that  the  sacks  were  their  property  and  were 
not  included  in  the  sale  by  the  underwriters.  Henderson  & 
M'Kcan  alleged  that  the  sacks  had  been  sold  to  them  by  the 
underwriters,  and  offered  to  sell  them  to  the  Caledonian  Railway 
Company  and  Mr.  Patmore,  who  declined  to  purchase  what  they 
believed  to  be  their  own  property.  Mr.  Patmore,  however,  intimated 
that  he  was  prepared  to  pay  salvage  for  the  sacks  which  belonged 
to  him  or  his  firm.  The  sacks  were  indelibly  marked  with  the 
names  of  the  respective  owners,  the  Caledonian  Railway  Company 
and  the  Forth  and  Clyde  Sack  Hiring  Company.  When 
Henderson  &  M*Kean  found  that  the  railway  company  and  Mr. 
Patmore  would  not  give  the  price  which  they  asked,  they,  after 
some  further  correspondence  in  which  the  railway  company  and 
Mr.  Patmore  maintained  their  right  to  the  sacks,  sold  them  to 
Mr.  W.  N.  Lindsay,  com  merchant,  Leith,  at  the  price  of  3Jd. 
per  sack,  or  less  than  half  the  price  for  which  they  had  oflfered 
them  to  the  railway  company  and  Mr.  Patmore.  Mr.  Lindsay  at 
once  resold  the  sacks  to  the  defender  Mr.  Bennet  at  6d.  each. 
The  question  between  the  parties  is  whether  the  right  of  property 
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MiDLOTHiAB.  in  the  sacks  is  still  in  the  original  owners,  the  Caledonian  Railway 
Caledonian  Rail-  Company  and  Mr.  Patmore  r^poctively,  or  whether,  by  the  series 
jrK«u**S*  ^^  transactions  which  has  been  mentioned,  that  right  of  property 
June"i7^i808.  ^^^  'i^w  become  vested  in  Mr.  Beunet  to  the  extent  of  350  sacks 
shcriffBLAia.  which  Originally  belonged  to  the  Railway  Company,  and  to  the 
extent  of  240  sacks  which  originally  belonged  to  Mr.  Patmore, 
and  as  regards  the  balance,  whether  they  are  the  property  of  the 
defenders  Henderson  &  M*Kean.  Henderson  &  M'Kean  maintain 
that  the  conveyance  of  the  vessel  and  cargo  by  the  under- 
writers to  them  gave  them  an  absolute  right  to  the  vessel  and 
everything  which  it  contained.  The  Sheriff  is  of  opinion  that  the 
notice  of  abandonment  given  to  and  accepted  by  the  underwriters 
had  the  effect  of  assigning  to  the  underwriters  all  right  and 
interest  which  had  belonged  to  the  insured  in  the  subject  matter 
of  the  insurance,  but  that  it  did  not  convey  to  the  underwriters 
any  right  or  title  to  any  goods  or  articles  on  board  the  vessel 
which  were  not  covered  by  the  policies.  As  the  Sheriff  reads 
the  policies,  he  is  of  opinion  that  they  do  not  apply  to  the  sacks, 
and  it  is  quite  clear  upon  the  evidence  that  neither  the  owners  of 
the  sacks  nor  the  hirers,  Mackenzie  &  Sons,  intended  to  insiu« 
them,  and  Mr.  Alexander,  whose  firm  acted  as  the  agents  for  the 
insurance  company  in  making  the  insurance,  states  that  he  did 
not  consider  that  they  insured  the  bags.  If  this  construction  of 
the  policies  is  right,  it  follows  that  the  underwriters  acquired  no 
right  to  the  sacks  by  the  assignation  implied  in  the  abandonment, 
and  if  they  had  no  right  to  them  they  could  not  transfer  any 
right  to  Henderson  &  M^Keau.  That  firm  purchased  from  the 
underwriters,  and  the  Sheriff  thinks  that  they  must  be  held  to 
have  intended  to  purchase  only  the  right  which  the  underwriters 
had  to  the  vessel  and  cargo  and  nothing  else.  It  appears  that 
after  the  vessel  had  been  brought  to  Leith  the  railway  company 
and  Mr.  Patmore  at  once  gave  notice  to  Henderson  &  M*Kean 
that  they  claimed  the  sacks,  and  although  no  bargain  with  regard 
to  salvage  was  made,  the  Sheriff  does  not  think  that  Henderson  «fc 
M*Kean  were  entitled  to  take  the  matter  into  their  own  hands, 
and,  when  they  found  that  the  railway  company  and  Mr.  Patmore 
declined  to  give  the  sum  which  they  asked  as  the  price  of  the 
sacks,  to  dispose  of  these  sacks  to  third  parties.  The  defender 
Mr.  Bennet  pleads  that  even  if  Henderson  &  M'Kean  were  bound 
to  give  up  the  sacks  to  the  railway  company  and  Mr.  Patmore, 
he  is  in  a  different  position,  because  he  alleges  that  both  he 
and  Mr.  Lindsay  from  whom  he  purchased  bought  the  sacks  in 
good  faith,  Mr.  Lindsay  believing  that  they  belonged  to  Henderson 
&  M^Kcan,  and  he  (Mr.  Bennet)  believing  that  they  were  the 
property  of  Mr.  Lindsay  and  that  he  had  acquired  them  in  good 
faith  from  the  other  defenders.  The  Sheriff  thinks  that  the 
evidence  does  not  bear  out  this  contention.  The  sacks  were 
distinctly  marked  with  the  name  of  the  railway  company  and  of 
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Mr.  Patmore's  firm,  and  both  Mr.  Lindsay  and  Mr.  Bennet  had    midiothuh. 
their  attention  drawn   to  this   before  they   bought.       Further,  ^^^,®,"{f^  f*"' 
Mr.  Lindsay  and  Mr.  Bennet  had  been  informed  that  the  railway     M^.^ean^iiJ 
company  and  Mr.  Pabmore  asserted  a  right  to  the  sacks,  and  it  is    junewi  1802. 
further  proved  that  from  their  dealings  with  diflferent  sack  hirers    sheriffBLAi*. 
Mr.  Lindsay  and  Mr.  Bennet  were  aware  that  it  was  contrary  to 
the  practice  of  the  companies  who  hire  out  sacks  to  dispose  of 
them.       In   these   circumstances   the   Sheriff   has   come   to   the 
conclusion   that   the   right   of  property  which   belonged   to  the 
railway  company  and  Mr.  Patmore  has  not  been  lost,  and  that 
they  are  therefore  entitled  to  obtain  delivery  of  the  sacks  which 
are  in  the  hands  of  the  defenders  respectively.  A.  B. 

An  action  at  the  instance  of  Mr.  Patmore  against  the 
same  defenders  referring  to  the  portion  of  the  sacks 
belonging  to  him  was  disposed  of  in  the  same  way. 

For  pursuers —Mr.  A.  L.  M*Clukb,  advocate,  Edinburgh. 

For  pursuer  Patmore— Mr.  H.  Attken,  advocate,  Edinburgh. 

For  defenders  Henderson  &  M*Keau — Mr.   Gbaham  Stewart, 
advocate,  Eduiburgh. 

For  defender  Bennet — Mr.  A.  Orr  Deas,  advocate,  Edinburgh. 


Henry  Robertson,  S.S.C,  Pursuer;  George  Reekie, 
Defender, 

Expenses — Agent  and  client — Action  for  aliment. — A  mother 
brought  an  action  against  a  son  for  aliment,  and  obtained 
decree  with  expenses.  Tl>e  son  afterwards  settled  the 
action  without  the  consent  or  knowledge  of  his  mother's 
agent.  Held  that  the  agent  was  entitled  to  sue  the  son 
for  the  amount  of  his  expenses. 

The  pursuer  was  instructed  by  defender's  mother,  Mrs. 
Margaret  Reekie,  to  raise  an  action  against  him  for  aliment. 
This  was  done,  and  decree  was  given  in  the  ordinary  course, 
with  expenses.  Defender's  wages  were  arrested.  Decree  was 
taken  in  the  mother's  name,  who  was  the  pursuer  in  that 
action.  In  the  meanwhile  the  defender  got  the  pursuer  in 
the  firat  action  to  settle  the  action  and  withdraw  the  arrest- 
ment without  the  consent  or  knowledge  of  her  agent.  This 
was  done  after  decree,  which  prevented  the  agent  enrolling 
to  take  decree  in  his  own  name  for  expenses.  The  defender 
declined  to  pay  the  expenses  of  the  agent,  who  then  raised 
this  action  for  them  against  the  defender.  The  action  was 
defended  on  the  ground  that  two  decrees  could  not  go 
against  the  same  party  for  the  same  thing,  and  that  the 
expenses  were  due  to  the  pursuer  of  the  first  action  and 
not  her  agent.  The  pursuer  in  the  second  action  pleaded 
that  the  first  action  was  settled  and  extinct,  and  that  in 
any  case  the  action  was  competent,  founding  on  the  case  of 

Digitized  by  CjOOQ  IC 


No.  84. 

MiDLOTHIAir. 

RobcrtHon  v 
Reekie. 


May  11. 1882. 


ShRritr 

IlAJilLTON. 


232  SHEMFP  COURT  REPORTS. 

MiDWTHiAH.  Clark  V  Henderson,  6th  Februaiy,  1876,  2  R.  428,  and 
Slo88  dk  Oemmel  v  Kennedy,  28th  May,  1823,  2  S.  344,  N.E. 
302.  The  SheriflF-Substitute  (Hamilton)  held  the  action  was 
competent,  and  gave  decree  for  the  amount  with  expenses. 

For  pursuer — Party. 

For  defender— Mr.  Alexander  Mustard,  S.S.C.,  Edinburgh. 


Robertson  v 
R4»ckie. 


No.  85.       SHERIFF  COURT  OF  FORFARSHIRE. 

FoBFAUHiu.  Lo^^L  Authority  of  the  Burgh  of  Montrose,  Pv/raners; 

^^^^1^  Alexander  Mearns,  Defender. 

—  Nuisance— Public  Health  (Scotland)  Act,  1867,  section  16  (E) 

— Manufactory  for  the  production  of  fish  oil — Interdict. 
— Circumstances  in  which  held  that  a  long-established 
manufactory  for  the  production  of  fish  oil  was  conducted 
in  such  a  way  as  to  constitute  a  nuisance  under  the 
statute.  Alterations  made  by  the  respondent  proving 
effective  in  removing  the  nuisance,  petition  dismissed 
(the  respondent  being  found  liable  in  expenses),  reserv- 
ing to  the  Local  Authority  to  take  proceedings  of  new 
should  the  nuisance  recur. 

In  August,  1890,  the  Local  Authority  of  the  burgh  of 
Montrose  presented  a  petition  under  section  16  (E)  of  the 
Public  Health  (Scotland)  Act,  1867,  against  Alexander 
Meams,  tishcurer,  Montrose,  setting  forth  that  the  re- 
spondent was  the  author  of  a  nuisance  within  the  meaning 
of  the  aforesaid  section  in  respect  of  his  carrying  on  a 
manufactory  for  the  boiling  of  fish  oflfel  and  fish  livers  for 
the  production  of  fish  oil,  injurious  to  the  health  of  the  neigh- 
bourhood, and  so  conducted  as  to  be  offensive  or  injurious 
to  health.  The  application  was  made  on  a  requisition  in 
writing  addressed  to  the  Local  Authority  under  the  hands  of 
not  fewer  than  ten  inhabitants  of  the  district  in  which  the 
nuisance  existed,  and  the  petition  craved  that  the  respondent 
be  ordained  to  remove  and  discontinue  said  nuisance, 
and  for  that  purpose  that  he  be  ordained  ''to  cease  and 
"  discontinue  boiling  fish  offal,  fish  livers,  or  the  production 
"  of  fish  oil  within  his  premises  in  the  way  and  manner  in 
"  which  said  operation  or  work  is  presently  conducted  and 
"  carried  on,  and  to  prohibit  and  interdict  him  from  boiling 
"  fish  offal  and  livers  for  the  production  of  fish  oil  as  afore- 
"  said  within  the  said  premises,  or  in  the  way  and  manner 
"aforesaid  in  time  to  come,"  with  the  usual  crave  for 
expenses. 

The  respondent  in  his  answers  pleaded  that  the  premises 
in  question  formed  part  of  certain  subjects  conveyed  by  the 
Magistrates  and  Town  Council  of  Montrose  to  the  Montrose 
Whale  Fishing  Company  in  1798  for  the  express  purpose, 
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irUer  alia,  of  carrying  on  the  boiling  of  oil,  and  that  these  FoEfAMHiM. 
premises  were  acquired  by  the  respondent  and  had  been  ^AuS^^lfT^ 
used  in  the  manufactory  of  oil  from  fish  livers,  &c.,  since  **^"»- 
the  year  1834;  further,  that  the  premises  were  detached 
from  the  town  of  Montrose  and  were  in  a  situation  well 
adapted  for  the  manufacture  in  question,  there  being  few 
dwelling-houses  in  their  neighbourhood,  and  the  Panmure 
Barracks  of  the  Forfar  and  Kincardineshire  Militia  being 
distant  about  300  yards  from  the  manufacturing  premises. 
The  respondent  further  averred  that  no  complaint  had  been 
received  by  the  Local  Authority  from  any  inhabitants  other 
than  the  officers  and  men  resident  in  the  barracks ;  and  that 
the  offensive  smells  complained  of  by  these  parties  were  very 
occasional  and  intermittent,  and  had  at  least  on  one  occasion 
been  the  result  of  an  accident,  certain  oil  having  been 
allowed  to  boil  over  within  the  premises.  The  respondent 
further  pleaded  that  he  had  not  altered  or  increased  his 
business  within  recent  years  or  carried  it  on  in  such  a  way 
as  to  be  a  nuisance,  and  that  it  was  not  a  nuisance  in  the 
sense  of  the  Public  Health  Act  and  the  section  thereof 
libelled. 

In  the  course  of  the  proceedings  it  appeared  that  the 
Local  Authority  had  been  unwilling  to  interfere  with  Mr. 
Meams  in  the  carrying  on  of  his  business,  but  that  in  con- 
sequence of  complaints  from  the  barrack  officers  a  com- 
munication had  been  made  to  the  Board  of  Supervision, 
and  that  Board  had,  during  1889  and  the  early  part  of 
1890,  sent  their  medical  officer,  Dr.  Littlejohn,  and  othei-s 
to  Montrose  to  report  to  the  Board  on  the  nuisance 
complained  of.  Dr.  Littlejohn's  report  having  been  con- 
demnatory of  the  manufactory  as  carried  on,  proceedings 
were  raised  at  the  instance  of  the  Board  of  Supervision 
against  the  Local  Authority,  which  prayed  for  a  finding  that 
the  Local  Authority  had  refused  or  neglected  to  do  what 
was  required  of  them  by  the  Public  Health  Act  by  failing 
to  exercise  the  powers  conferred  upon  them  by  the  said 
Act  for  the  removal,  remedy,  or  discontinuance  of  the 
nuisance  referred  to.  It  was  under  pressure  of  these  pro- 
ceedings that  the  Local  Authority  raised  the  complaint 
against  the  respondent. 

A  long  proof  was  allowed  in  the  case,  supported  chiefly 
by  the  officers  of  the  Panmure  Barracks  and  Dr.  Littlejohn 
of  the  Board  of  Supervision,  all  of  whpm  condenmed  the 
work  as  carried  on.  The  respondent  himself  in  his  evidence 
admitted  that  certain  stages  of  the  oil-boiling  process  had 
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FoMAMHiBF.  not  been  so  perfect  as  he  desired  or  aa  he  believed  might  be 
'*Auth5ri&T*  accomplished,  and  that  occasionally  smells  of  an  offensive 
^^^  character  might  proceed  from  his  works,  but  he  produced 
at  the  proof  certain  plans  and  specifications,  and  undertook 
to  carry  out  cei-tain  operations  which  had  been  recommended 
by  skilled  persons  with  the  view  of  completely  preventing 
the  escape  of  any  noxious  odours.  Further  proof  for  the 
defender  was  not  led,  the  Sheriff  sisting  the  procedure 
until  the  respondent  had  had  an  opportunity  of  carrying 
out  liis  proposed  improvements.  Those  improvements  were 
carried  out,  and  according  to  a  report  from  the  Local 
Authority's  inspector  no  injurious  or  offensive  smells  had 
been  perceived  about  or  near  the  premises  for  almost  a 
year.  In  these  circumstances  the  following  interlocutor 
and  note  were  issued  on  the  petition  by  the  Sheriff- 
Substitute  (Robertson): — 
Jan.  M^iaos.  Forfar,  Uth  January,  1892.— The  Sheriff-Substitute  having 

BoBBETsov.  considered  the  proof  and  the  reports  by  Messrs.  Boulton  and 
Wilson,  finds  in  fact  that  before  the  petition  was  presented  the 
defender  had  been  conducting  his  business  at  Montrose  in  such  a 
way  as  bo  cause  a  nuisance  within  the  meaning  of  section  16  of  the 
Public  Health  (Scotland)  Act,  1867 ;  but  in  respect  he  has  now 
effected  certain  improvements  which  have  had  the  effect  of  abating 
the  nuisance,  finds  it  unnecessary  to  pronounce  further  in  the 
cause  and  dismisses  the  action,  without  prejudice,  however,  to  any 
future  action  that  may  be  raised  hereafter  should  the  nuisance 
recur :  Finds  the  defender'  Meams  liable  in  expenses  under  scale 
2,  &c.,  and  decerns.  Albx.  Robertson. 

Note, — This  action  has  been  raised  apparently  very  reluctantly 
by  the  Local  Authority  of  Montrose  against  the  defender,  and  it 
prays  the  Court  to  make  him  discontinue  the  carrying  on  of  his 
business  in  the  manner  he  was  adopting  when  the  action  was 
raised.  Complaints  had  been  made  by  those  living  in  the  neigh- 
bourhood, particularly  by  the  officers  and  men  at  the  barracks,  of 
a  dreadful  stench  which  they  alleged  came  from  the  defender's 
works,  and  although  the  Local  Authority  took  very  little  notice  of 
these  complaints,  they  have  now  been  obliged  to  take  action  hy 
the  Board  of  Supervision.  The  petition  avers  that  the  defender 
conducted  his  business  in  such  a  manner  as  to  create  a  nuisance 
within  the  meaning  of  the  16th  section  of  the  Public  Health 
Act.  A  proof  was  taken  on  3rd  September,  1890,  when  the 
petitioners'  evidence  was  led ;  but  as  the  defender,  when  he  was 
in  the  witness-box,  undertook  to  eflFect  certain  improvements  and 
make  certain  changes  in  his  works  which  he  said  would  obviate  the 
annoyance  complained  of,  the  proof  was  stopped,  and,  of  consent 
—  of  parties,  the  defender  was  allowed  to  execute  these  improvements. 

In  January,  1891,  a  report  was  lodged  by  Mr.  Boulton,  of  Aber- 
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decD,  to  say  that  the  improvements  had  been  thoroughly  carried   PomtAMHiRi. 

out  as  undertaken  by  the  defender.     In  October,  1891,  the  case 

was  enrolled ;  the  defender  intimated  that  he  did  not  wish  to  lead 

any  evidence ;  and  I  was  asked  to  dismiss  the  action  in  respect  no 

complaints  had  been  made  since   the   improvements   had   been 

carried  out.     I  thought  it  better,  however,  to  wait  till  January, 

1 892,  by  which  time  the  defender's  works  would  have  been  tested 

at  all  seasons  of  the  year,  and  now  the  sanitary  inspector  has 

reported  that  no  complaints  have  been  made  by  the  public  for  a 

whole  year.     From  this  it  would  seem  that  the  alterations  and 

improvements  have  been  successful,  and  that  he  is  now  carrying 

on  his  business  without  annoyance  to  anyone.     I  am  accordingly 

asked  to  dismiss  the  action  and  dispose  of  the  question  of  expenses. 

From  the  above  narrative  it  will  be  seen  at  once  that-  the 
defender  has  not  seriously  disputed  or  attempted  to  disprove  the 
existence  of  a  nuisance.  He  undertook  to  abate  it,  and,  indeed, 
when  one  remembers  that  the  boiling  of  putrid  fish  livers  enters 
largely  into  the  business  he  carries  on,  a  nuisance  might  very 
easily  be  created.  A  mass  of  evidence  showed  that  this  was  so, 
not  only  the  evidence  of  soldiers  and  unskilled  persons,  but  also 
that  of  scientific  witnesses,  including  Dr.  Littlejohn  from  Edin- 
burgh. There  is  no  conflict  of  evidence  as  to  this.  The  defender 
does  not  attempt  to  prove  that  other  manufactories  were  to  blame, 
or  that  the  stench  complained  of  was  not  injurious  to  health,  or 
that  the  pursuers'  witnesses  had  exaggerated  the  facts.  This 
makes  the  question  of  expenses  an  easy  one,  for  the  result  shows 
that  the  action  was  well  founded,  and  that  the  complaints  made 
were  neither  frivolous  nor  unreasonable.  In  short,  the  pursuers 
have  gained  their  object,  and  unless  there  is  something  exceptional 
in  the  conducting  of  the  case,  the  usual  rule  must  be  applied,  and 
the  pursuers  must  get  their  expenses. 

It  was  argued,  however,  for  the  defender  that  expenses  should 
not  go  against  the  defender  for  two  reasons,  one  being  that  I  have 
not  granted  interdict.  That  is  so.  But  I  would  have  granted 
interdict  had  the  defender  not  undertaken  to  abate  the  nuisance. 
In  the  case  of  Manson,  14  R.  802,  to  which  I  was  referred  for  a 
precedent,  expenses  were  refused  against  the  defender,  who  under- 
took, just  as  the  present  defender  Mearns  has  done,  to  conduct  his 
business  in  such  a  way  as  to  obviate  the  possibility  of  a  nuisance. 
But  in  Manson/s  case  the  interdict  was  applied  for  before  he  had 
begun  business ;  his  premises  were  not  even  built.  It  was  assumed 
that  his  business  could  not  be  carried  on  without  creating  a 
nuisance,  but  after  a  proof  it  was  found  that  this  assumption  was 
wrong  and  that  his  business,  which  was  that  of  a  cowfeeder  within 
burgh,  could  be  carried  on  perfectly  well  with  care  so  as  not  to  be 
a  nuisance.  The  interdict  was  premature  and  was  not  supported 
by  evidence,  hence  the  ruling  as  to  expenses.  That  case  is  very 
different  from  the  present  one.     Mearns  had  been  carrying  on  his 
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FoEFAiiBHiwt  business  for  some  time;  it  had  had  .a.  fair  trial  and  was  found  to 
Montrose  Local  be  a  present  nuisance.  He  has  now  .discontinued  the  nuisance,  but 
it  required  the  pressure  of  the  Court  to  make  him  do  so,  and  the 
expense  of  bringing  this  pressure  to  bear  must  be  jmid  by  him. 

The  other  argument  against  this  view  of  the  expenses  was  thi«, 
the  pursuer  has  only  raised  action  after  being  compelled  to  do  so 
by  the  Court  of  Session  and  the  Board  of  Supervision.  It  was 
argued  that  a  local  authority  so  slow  to  move  and  so  unwilling  to 
preserve  health  ought  not  to  be  regarded  as  an  ordinai-y  pursuer, 
but  should  share  in  the  expenses  of  the  litigation  along  with  the 
defender.  It  seems  to  me,  however,  that  the  ratepayers  of 
Montrose  might  justly  complain  if  I  took  this  view.  They  have 
already  had  to  pay  for  the  supineness  of  their  officials,  and  it  is 
not  for  me  to  fine  them  still  more  when  at  last  these  officials  obey 
the  orders  of  the  Court  of  Session.  A.  K 

For  petitionera — Mr.  Ai^exandkb  Freeman,  Forfar. 
For  respondent— Mr.  Robebt  Cbabb,  Forfar. 


No.  86. 

FOBFABSaiU. 

Flndlay  V  Scott, 


Charles  Findlay,  Pursuer;  James  C.  Scott  and 
Robert  Christie,  Defenders. 

Partnership — Joint  adventure — Liability  of  partners  inter  sc 
— Remit  of  consent. — In  an  action  at  the  instance  of 
one  of  the  partners  in  a  joint  adventure  against  his 
copartners  for  payment  of  advances  and  for  an 
accounting,  and  in  which  a  remit  was  of  consent  made 
for  a  report  upon  the  accounts  of  the  joint  concern, 
held  (1)  that  the  report  was  final  quoad  the  facts 
remitted,  and  (2)  that  the  defenders,  as  copartners  of 
the  pursuer,  were  jointly  liable  for  payment  of  the  sum 
found  due  to  him. 

Charles  Findlay,  flax  merchant,  Dundee,  raised  an 
action  in  the  Sheriff  Court  at  Arbroath  against  James  C. 
Scott,  flax  spinner,  Arbroath,  and  Robert  Christie,  flax 
merchant  there,  in  which  he  concluded  (1)  for  payment 
of  £135  5s.  5d.,  being  the  amount  of  advances  made  by  him 
for  the  purposes  of  a  joint  adventure  entered  into  between 
him  and  the  defenders  for  the  purchase  in  Port-Gla-sgow 
and  subsequent  sale  in  Dundee  and  Arbroath  of  a  quantity 
of  flax,  hemp,  and  tow,  and  (2)  for  an  account  of  the 
defenders'  intromissions  with  the  property  and  funds  of 
the  joint  adventure,  and  for  payment  of  his  share  of  the 
profits  arising  therefrom.  The  record  in  the  action  having 
been  made  up  and  closed,  the  Sheriff-Substitute  (Robertson) 
on  28th  October,  1891,  "  of  consent,"  remitted  to  Edwaixl 
Biixter  Stiven,  Dundee,  "to  examine  the  accounts  in 
"  process,  to  investigate  into  the  whole  accounts  connected 
"  with  the  joint  adventure  mentioned  in  the  record,  and  to 
"  report  to  the  Court,  quam  primum,  what  balance,  if  any, 
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"  is  due  to  the  pursuer  on  the  account  produced  by  him,  as  pow ambieb. 
"well  as  the  share,  if  any,. payable  to  him  of  the  profits  of  wndiajr scott, 
"  the  joint  adventure,  with  power  to  the  reporter  to  take 
"  all  manner  of  probation,  and  to  call  for  exhibition  of  all 
"  l)ooks,  accounts,  vouchers,  and  other  productions  necessary 
"  to  enable  him  to  carry  out  the  remit."  Mr.  Stiven  took 
evidence,  heard  parties,  and,  on  11th  December,  1891, 
reported  to  the  Court  "  that  there  is  at  Findlay's  credit  a 
"  sum  of  £119  12s.  10d.,made  up  of  his  outlays,  £115  18s.  Id., 
"and  £3  14s.  9d.  of  profit;  that  James  C.  Scott  has 
"  £5  18s.  9d.  of  this  sum  at  his  debit  in  the  joint  adventure, 
"  and  Robert  Christie  is  debtor  £113 14s,  Id."  Objections  to 
the  report  were  lodged  by  all  the  parties,  and  after  a 
hearing  thereon  the  Sheriff-Substitute  (Robertson)  pro- 
nounced the  following  interlocutor  and  note : — 

Arbroath,  17 th  February,  1892.  — The  Sheriff-SubBtitiite  Feb.£^i«w. 
having  made  avizandum  with  the  report  by  Mr.  E.  B.  Stiven  roSSiitsoii. 
and  objections  thereto,  and  having  heard  parties'  procurators 
thereon,  finds  in  terms  of  the  report  that  a  sum  of  £119  12g.  lOd. 
is  due  by  the  defenders  to  the  puraiier  in  connection  with  the 
joint  adventure  in  flax  which  was  admittedly  entered  into  between 
them  and  the  pursuer,  and  to  this  extent  sustains  the  report  and 
declares  it  to  be  final;  quoad  ultra  finds  that  the  accounting 
between  the  defenders  inter  se  is  irrelevant  to  the  present  action, 
and  was  outwith  the  terms  of  the  remit  to  the  reporter ;  finds  in 
law  that  the  defenders  are  jointly  liable  to  the  pursuer  for  the 
said  sum  of  £119  128.  lOd.;  decerns  against  them  accordingly, 
without  prejudice  to  any  accounting  that  may  arise  hereafter 
l)etween  the  defenders  inter  se ;  finds  them  also  jointly  liable  to 
the  pursuer  for  the  expenses  of  the  present  action,  <fec. 

Alex.  Robertson. 

Note, — The  remit  to  Mr.  Stiven,  being  one  of  consent,  is  final 
(Sheriff  Court  Act,  sec.  10)  as  to  the  facts  remitted  to  him,  and 
accordingly  the  sum  of  £119  128.  lOd.  must  be  held  to  be  the 
correct  balance  due  by  the  defenders.  The  reporter  t(X)k  evidence, 
and,  although  he  comments  on  the  evidence  as  being  to  a  certain 
extent  unsatisfactory,  I  must  assume  that  this  sum  was  arrived  at 
after  weighing  the  evidence  which  was  led.  But  when  the 
reporter  goes  on  to  allocate  this  sum  between  the  defenders,  and 
to  show  how  the  one  is  due  very  little  and  the  other  a  great  deal, 
he  is,  I  think,  exceeding  his  powers,  and  is  also  unsound  in 
his  law. 

This  joint  adventure — in  the  absence  of  any  stipulation  to  the 
contrary — was  one  where  the  profits,  losses,  and  liabilities  were 
equal  as  between  the  partners.  When,  therefore,  two  of  them  are 
due  money  to  the  third,  they  are  equally  liable — pro  rata  poj^tionis. 
As  1  understjvnd  the  law,  the  diflference  between  their  liability  to 
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FoftVARSBiftB.   a  partner  and  their  liability  to  a  third  party  is  this,  to  the  one 

FindtaT© Scott,  they  are  jointly  liable,  to  the  other  they  are  jointly  and  severally 

FeblTiaw.    1^*^!®-     Now,  although  the  defender  Christie  may  be  more  to 

Bheriir       blame  than  the  defender  Scott  for  the  deficiency  sued  for,  it 

RoBBBTsov.     yfQui^  \)Q  manifostly  unjust  to  take  this  into  consideration  in  a 

question   between   the   pursuer    and    them.      They   must    each 

contribute  their  half  of  the  deficiency,  and  afterwards  arrange 

matters  inter  se.     This  is  only  carrying  out  the  principle  of  the 

joint  adventure — the  principle  of  equal  liability  (2  Bell's  Com. 

536).  A.  R. 

March2i.i8i«.         rj^^  defender  Scott  appealed  to  the  Sheriff  (Comrie 

^'"thSmo"'"  Thomson),  who,  of  this  date,  adhered. 

For  pnrsuer — Messrs.  Bennet  &  Smpfh,  Arbroath. 

For  defender  Scott — Messrs.  Webstke  &  Littlejohn,  Arbroath. 

For  defender  Christie — Mr.  Norman  M'Bain,  Arbroath. 


No.  87.     William  Duncan,  PvA^mer ;  William  Watson,  Defmder, 

Po»FAMBiB«.  g^i^ — Hqtu, — Sttspermve  risk — Where  an  article  is  sold  con- 

Dmicant>Wftt8on.  ditioually,  held  that  the  risk  of  accident  in  the  hands  of 

of  the  purchaser  remains  with  the  seller  till  the  condition 

is  purified. 

William  Duncan,  farmer,  Slade,  sold  a  horse  to  William 
Watson,  farmer,  Boddin,  to  run  in  double  harness  with 
another  horse,  at  the  price  of  £60.  The  sale  was  made 
subject  to  the  conditions  (1)  that  the  horse  would  be 
certified  as  sound  by  a  veterinary  surgeon  to  be  chosen 
by  the  purchaser,  and  (2)  that  the  purchaser  would  get 
a  week's  trial  of  the  horse  to  see  whether  it  was  quiet 
and  free  of  vice,  and  to  ascertain  whether  it  would  run 
quietly  in  double  harness.  The  horse  remained  with  the 
seller.  A  few  days  after  the  purchase  a  veterinary  surgeon 
examined  the  horse  and  gave  a  certificate  of  soundness. 
The  purchaser  thereafter  sent  a  man  for  it,  and  when  it 
was  brought  home  it  had  a  broken  knee.  Its  knee  was  all 
right  when  the  bargain  was  entered  into  and  when  the 
veterinary  surgeon  examined  it.  The  purchaser  returned 
the  horse,  but  the  seller  refused  to  take  delivery.  The 
horse  was  then  placed  at  livery,  and  shortly  after  sold 
under  warrant  of  Court.  The  price  it  brought  was  £44. 
Duncan  sued  Watson  for  £60,  the  price  agreed  to  be  paid 
by  the  latter.  The  case  was  defended  and  went  to  proof. 
The  Sherifl'-Substitute  (Robertson)  pronounced  the  follow- 
ing interlocutor,  which  was  not  appealed  from : — 
M»yffl^i992.  FoRPAR,  23rtf  May,  1892.— The  Sheriff-Substitute  finds  in  fact 

RoMRTwir.  that  the  horse  in  question  was  sold  by  the  pursuer  for  £60  as  a 
match  for  another  carriage  horse  for  Captain  Stansfeld,  through 
the  defender,  who  went  to  see  the  animal  at  the  pursuer's  fami : 
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finds  that,  it  was  a  condition  of  the  sale  that  after  the  horse's  forfamhibi. 
soundness  was  certified  by  a  veterinary  surgeon,  Captain  Stansfeld  Danc»nvw*toon. 
was  to  get  a  week's  trial  of  the  horse  as  a  carriage  horse ;  finds  May  c^mbs. 
that  before  Captain  Stansfeld  sent  his  coachman  for  the  animal,  roSmtmh. 
and  during  the  time  it  was  still  in  the  pursuer's  custody,  it 
fell  while  being  exercised,  and  in  consequence  one  of  its  knees  was 
broken  and  blemished ;  finds  that  Captain  Stansfeld  declined  to 
take  delivery  of  the  horse  as  being  no  longer  fit  to  be  a  match  for 
another  carriage  horse;  finds  that  the  pursuer  refused  to  take 
back  the  horse,  which  has  now  been  sold  under  warrant  of  the 
Sheriff  for  £44 :  Finds  in  law  that  a  suspensive  condition  in  a 
sale  prevents  the  property  passing  to  the  purchaser  until  the  con- 
dition is  purified;  finds  that  the  risk  does  not  pass  to  the  purchaser 
until  the  property  has  passed ;  finds  that  when  this  animal  was 
injured  the  risk  was  still  with  the  seller ;  finds  further  in  law  that 
Captain  Stansfeld  was  entitled  to  reject  the  horse  as  being  no 
longer  suitable  for  the  purpose  for  which  it  was  bought;  finds 
that  the  present  action  for  the  price  cannot  succeed ;  therefore 
assoilzies  the  defender,  grants  warrant  to  the  clerk  of  Court  to 
hand  over  the  consigned  money  to  the  pursuer,  being  the  price 
realised  for  the  horse,  less  expenses;  finds  pursuer  liable  in 
expenses,  &c.,  and  decerns.  Alex.  Robertson. 

Note. — I  think  this  horse  was  never  really  sold  to  the  defender 
for  Captain  Stansfeld.  The  suspensive  condition  of  a  week's  trial 
kept  the  sale  open  until  that  trial  was  given,  and  so  the  right  of 
property  never  passed  to  Captain  Stansfeld,  and  consequently  the 
risk  never  passed  either.  It  is  sometimes  difficult  to  ascertain 
whether  a  condition  annexed  to  a  sale  is  really  a  suspensive  condi- 
tion or  not ;  but  there  can  be  no  difficulty  about  a  week's  trial 
being  a  suspensive  condition.  Nothing  certain  is  known  until 
that  period  has  elapsed.  The  horse  may  be  rejected.  It  is  no 
matter  for  what  purpose  the  week's  trial  is  given,  whether  it  is  to 
see  that  the  horse  is  quiet  or  is  free  from  stable  vices,  or  whether 
it  will  run  alongside  of  another  horse.  If  the  seller  admits  that  a 
week's  trial  was  to  be  given  within  which  time  the  horse  might 
be  rejected,  and  if  the  horse  perishes  before  that  time,  it  perishes 
to  the  seller.  The  juB  ad  rem  has  never  passed  to  the  purchaser. 
Mr.  Brown,  in  his  book  on  Sale,  page  43,  says,  "  When  a  sale  is 
"  made  under  a  suspensive  condition  the  contract  is  not  complete 
"until  the  accomplishment  of  the  condition."  Mr.  Bell,  in  his 
Commentaries,  i.  473,  says,  "While  the  sale  is  still  incomplete,  as 
"  where  the  quantity  has  not  been  separated  from  a  common  mass, 
"  or  where  the  price  is  referred  to  weight  or  measurement  and  the 
"  quantity  has  not  been  ascertained,  or  where  the  bargain  is  in 
"  reference  to  some  test  or  criterion  not  yet  applied,  the  risk  is  with 
"  the  seller,  and  if  the  goods  have  perished  he  will  have  no  claim 
"  for  the  price."  In  the  present  case  the  test  or  criterion  was  a 
week's  trial,  and  before  that  test  could  be  applied  the  horse  broke 
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FoHf  AMHiRi.  its  knee.  If  the  law  is  correct  which  these  two  writers  have  laid 
DuncnnpWataon. down,  it  appears  to  me  very  clear  that  this  law  must  settle  the 
May  a^i8«.  present  case ;  and  if  the  horse  had  perished  in  Captain  Stansfeld's 
RoBiBTCou.  stable  during  the  week's  trial  by  unavoidable  accident  it  would 
have  made  no  difference, — the  risk  was  with  the  seller  still. 
The  pursuer  relies  entirely  on  the  general  rule,  which  is  that 
the  contract,  being  once  completed  as  to  a  specific  subject,  the 
risk  is  thenceforward  with  the  buyer,  and  this  general  rule  is  no 
doubt  perfectly  correct.  Pericrdtmi  ret  venditoB  nondum  traditm  est 
emptorisj  and  again  emptoris  damnum  est  et  tenehri  fretum  solvere. 
But  all  this  applies  to  a  completed  contract,  whereas  the  present 
case  was  a  suspensive  coutmct.  There  may  be  a  definite  price,  a 
specific  article  and  delivery,  and  yet  no  completed  sale.  A  good 
instance  of  this  is  found  in  Anderson  v  Walls  <fc  Co,^  9  Macph. 
122,  and  I  was  also  referred  to  Murdoch  v  Oreig,  16  R.  396.  In 
this  case  a  harmonium  was  bought  on  the  hire  system,  and  although 
the  purchaser  had  had  it  in  her  possession  and  had  used  it,  it  was 
held  that  she  had  no  right  of  property  in  it  until  the  suspensive 
condition — namely,  the  monthly  payments — had  been  purified, 
and  had  it  been  destroyed  by  fire  or  other  inevitable  accident  the 
risk  still  lay  with  the  seller.  In  this  ease  the  Lord  President 
remarks  that  the  principle  of  suspensive  conditions  has  received 
effect  in  a  great  variety  of  cases,  but  that  in  most  mercantile 
contracts  where  such  conditions  are  found  they  are  overlaid  and 
obscured  by  specialties,  so  that  it  is  difficult  to  find  in  cases  so 
clear  an  exposition  of  law  as  we  do  in  the  institutional  writers. 
The  doctrine  of  the  risk  following  the  property  is,  however,  well 
brought  out  in  Hansen  v  Craig^  21  D.  4321.  Turning  now  to 
Stair,  i.  147,  section  4,  he  says,  "As  to  the  other  pactions 
"adjected  to  sale,  sometimes  they  are  so  conceived  and  meant 
"that  thereby  the  bargain  is  truly  pendent,  and  so  is  not  a 
"  perfect  bargain  till  the  condition  be  existent."  In  England  the 
doctrine  is  the  same  {Ellis  v  Mortimer,  1  New  Rep.  257 ;  Humphries 
V  Carvalho,  15  E.  45).  In  these  eases  the  buyer  had  by  the 
bargain  power  within  a  certain  time  to  disapprove  and  reject^  and 
while  it  was  so  the  property  was  held  to  be  in  the  vendor  (BelFs 
Commentaries,  i.  258). 

Although  I  think  the  doctrine  of  suspensive  condition  and 
risk  really  decides  the  present  case,  the  facts  warrant  me  in 
deciding  against  the  pursuer  for  another  reason.  This  horse 
was  sold  by  the  pursuer  as  a  carriage  horse  as  suitable  to  be  one 
of  a  pair  for  a  gentleman's  carriage,  and  when  it  was  seen  and 
bought  by  the  purchaser  it  wjis  quite  fit  for  that  purpose. 
Now,  when  the  seller  promised  a  week's  trial,  it  was  certainly 
understood  that  he  was  to  send  the  same  horse,  which  was  a  horse 
fit  for  the  purjwse  for  which  it  was  sold  and  selected.  Instead  of 
doing  this  the  seller  sends  what  virtually  is  a  different  animal, 
namely,  a  horse  with  broken  knees,  and  as  such  not  fit  for  a 
gentleman's  carriage  pair.     It  is  always  an  implied  condition  that 


SHERIFF  COURT  REPORTS.  241 

the  article  must  be  fit  for  the  purpose  specified  by  the  buyer.     If  FomfAigHio. 
it  turns  out  not  to  be  so,  the  buyer  may  reject  it.  A.  R.      DnncmpWatBon. 

For  pursuer — Messrs.  Miln  k  Daloarno,  Arbroath. 

For  defender— Messrs.  Youno  &  Gray,  Forfar. 


SHERIFF   COURT    OF   ORKNEY  &    SHETLAND.     No.  88. 

Arthur  James  Hay,  Pursuer;  John  Sinclair,  Defevder.  ^IJSfiJ" 
Landlord  and  Tenant — Crofters^  Holdings  Ac%  1876 — Batik-  H»y  » sincWr. 
ruptey  Act,  1866,  sect,  9 — Notour  bankruptcy — Forfeiture 
of  tenancy — Purgation. — A  landlord  raised  an  action 
against  a  crofter  on  his  estate  to  have  it  declared  that 
the  crofter  had  forfeited  his  tenancy  by  becoming  notour 
bankrupt.  It  was  proved  that  at  the  date  of  the  raising 
of  the  action  the  crofter  was  notour  bankrupt,  that  prior 
to  the  proof  he  had  settled  the  particular  debt  on  which 
notour  bankruptcy  had  been  constituted,  but  that  at  the 
date  of  the  proof  he  was  still  insolvent  Held  that  the 
crofter  had  failed  to  purge  the  irritancy  and  decree  of 
forfeiture  pronounced. 
Process — Pleading. — The  pursuer  in  an  action  of  declarator 
of  irritancy  is  not  required  to  answer  by  anticipation  in 
his  record  the  defender's  case  for  purgation  or  to  amend 
his  record  with  that  view.  Opinion  that  proof  of 
purgation  of  an  irritancy  may  be  taken  summarily 
without  written  pleadings. 

The  facts  appear  from  the  findings  in  the  interlocutor, 
which  was  as  follows : — 

Lerwick,  bth  April,  1892.— The  Sheriff- Substitute  having  Apriui882. 
considered  the  proof  and  whole  process,  finds  in  fact  (1)  that  the  ^***'''*' *"'"*^" 
defender  is  tenant  of  a  croft  on  the  pursuer's  estate  of  Hayfield, 
subject  to  the  conditions  of  the  Crofters'  Holdings  (Scotland)  Act; 
(2)  that  the  defender  was  debtor  to  Peter  Garriock,  commission 
agent,  Lerwick,  in  a  sum  of  £30  18s.  lOd.  as  contained  in  a  bill 
drawn  by  the  said  Peter  Garriock  and  accepted  by  the  defender 
of  date  23rd  June,  1890,  and  payable  one  month  after  date ;  (3) 
that  the  said  bill  was  protested  for  non-payment  on  26th  July, 
1890,  and  the  protest  recorded  in  the  Sheriff  Court  books  of 
Zetland  on  24th  January,  1891 ;  (4)  that  the  defender  was  charged 
for  payment  on  an  extract  of  the  said  registered  protest  on  10th 
September,  1891  ;  (5)  that  the  days  of  charge  expired  without 
payment  by  the  defender;  (6)  that  on  10th  November  the  defender 
obtained  cancellation  of  the  said  bill  by  granting  the  bills 
Nos.  20  and  21  of  process,  and  by  signing  the  agreement  No. 
22  of  process;  (7)  that  on  15th  February,  1892,  the  said 
bills  and  the  agreement  were  cancelled  by  payment  by  the 
defender  of  the  expenses  incurred  by  the  said  Peter  Garriock,  and 
of  a  composition  of  5s.  per  £  on  the  sums  contained  in  the  bills 
and  of  the  interest  due  on  them ;  (8)  that  since  the  raising  of  the 
present  action  the  defender's  insolvency  has  not  ceased,  and  that  he 
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^shJSifd'*    ^^  ^^^^^  unable  to  pay  his  debts ;  finds  in  law  (1)  that  at  the  date  of 

Hay  r'iinciair.  raising  the  present  action  the  defender  was  notour  bankrupt ;  (2) 

ApriuTiaw.    ^^^^  thereby  he  forfeited  his  tenancy  of  the  croft  held  by  him 

Sheriff  "sHiKNAii.  under  the  pursuer;  (3)  that  his  notour  bankruptcy  still  continues;- 

and.  (4)  that  he  has  thus  failed  to  purge  the  legal  irritancy  or 

forfeiture  of  his  tenancy ;  therefore  ordains  the  defender  to  remove 

in  terms  of  the  prayer  of  the  petition,  and  decerns;   finds  the 

pursuer  entitled  to  expenses,  Ac.  Hay  Shbnnan. 

Note, — It  is  conceded  that  the  defender  was  notour  bankrupt 
at  the  date  of  the  raising  of  this  action,  and  was  therefore  liable 
to  forfeit  his  tenancy  under  sections  1  and  3  of  the  Crofters* 
Holdings  Act,  1886.  But  this,  being  a  legal  irritancy,  can  be 
purged  at  any  time  before  extract  of  the  decree  by  proof  of  "  cesser 
**  of  the  status  "  of  notour  bankruptcy.  The  sole  question  in  this 
case  is  whether  the  irritancy  has  been  purged. 

Section  9  of  the  Bankruptcy  Act  of  1856  provides  that  notour 
bankruptcy,  when  once  constituted,  "shall  continue  in  case  of  a 
"  sequestration  till  the  debtor  shall  obtain  his  discharge,  and  in 
"  other  cases  until  insolvency  cease." 

In  the  present  case  it  is  proved  that  the  special  debt  con- 
descended on  by  the  pursuer  in  his  averments  of  insolvency  and 
notour  bankruptcy  has  been  settled,  and  if  this  is  sufficient  proof 
of  purgation  the  defender  is  entitled  to  absolvitor.  But  it  is 
proved  out  of  the  defender's  own  mouth  that  he  is  insolvent,  and 
has  not  ceased  to  be  so  since  the  raising  of  this  action.  Since, 
therefore,  notour  bankruptcy  still  continues  in  accordance  with 
the  enactment  in  section  9  of  the  Bankruptcy  Act,  1856,  I  must 
hold  that  the  defender  has  failed  to  piurge  the  irritancy. 

The  argument  which  was  pressed  upon  me  for  the  defender 
after  the  proof  was  that  the  defender's  existing  insolvency  has  not 
been  completely  proved  in  this  action  owing  to  want  of  specifica- 
tion in  the  pursuer's  condescendence  of  the  debts  which  he  now 
proves  the  defender  to  be  unable  to  pay.  This  raises  a  purely 
technical  question  of  pleading,  though  one  not  without  interest. 

The  pursuer  has  relevantly  averred  insolvency  and  notour 
bankruptcy,  giving  particulars  of  the  debt  by  which  the  defender 
was  made  notour  bankrupt.  The  defender's  only  answer  is  an  offer 
to  prove  purgation  of  the  irritancy,  and  therefore  the  onus  is  laid 
on  the  defender.  He  must  prove  that  his  notour  bankruptcy  has 
come  to  an  end  in  the  manner  provided  by  section  9  of  the 
Bankruptcy  Act  of  1856,  i.e.j  he  must  prove  that  his  insolvency 
has  ceased.  He  has  failed  to  do  so.  Indeed,  the  defender  himself 
says  that  he  is  unable  to  pay  his  debte.  Therefore,  on  the  simple 
ground  that  the  defender  has  not  discharged  the  onus  of  proof,  I 
must  give  decree  against  him. 

But  it  is  contended  that  this  lays  on  the  defender  the  onus  of 
proving  what  is  practically  impossible  of  proof,  for  he  would  have 
to  prove  that  he  had  no  debts.     I  do  not  interpret  the  position  so 
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strictly.     A  proof  of  insolvency  having  ceased  might  relieve  the    omn  ahd 
defender  of  the  onus  of  proof,  though  it  fell  far  short  of  proof  of  ^^^  Jil^cuir. 
absolute  solvency.     Purging  of  the  irritancy  is  a  privilege  to  the    ApriilTisw. 
defender,  and  I  think  the  pursuer  is- entitled  to  reasonable  proof  gfjsrfir'iHiH.fAv. 
of  the  defender's  insolvency  having  ceased.     Here  the  defender, 
while  proving  settlement  of  one  debt,  states  on  oath  that  he  is  still 
insolvent.     He  has  not  proved  what  is  necessary  in  order  to  enable 
him  to  take  advantage  of  the  privilege  of  purgation. 

I  cannot  adopt  the  view  that  a  pursuer  in  a  case  like  this  is 
bound  to  specify  all  the  defender's  debts  with  the  view  of 
anticipating  any  attempt  to  purge  the  irritancy.  When  the 
defender  ofiers  to  prove  purgation,  the  pursuer  becomes  defender 
in  this  issue  and  is  entitled  to  prove  the  negative  of  it.  I  allowed 
the  pursuer  to  lead  the  evidence  to  which  the  defender  objected, 
partly  in  support  of  the  pursuer's  general  averment  of  insolvency, 
and  partly  in  anticipation  of  the  defender's  proof  of  purgation, 
with  the  object  of  avoiding  a  conjunct  probation. 

The  view  just  stated  of  the  changed  position  of  pursuer  and 
defender  in  a  proof  of  purging  the  irritancy  is  confirmed  by  the 
consideration  that  purgation  nlay  take  place  at  any  time  before 
extract.  If  an  offer  to  purge  were  made  after  proof  in  the  action 
had  been  taken  and  judgment  given,  proof  of  purgation  would,  if 
necessary,  be  taken  summarily  without  written  pleadings.  I  think 
a  similar  freedom  must  be  allowed  in  the  present  case,  and  that 
the  pursuer  could  not  fairly  be  tied  down  to  prove  only  what  he 
specified  in  his  condescendence.  There  is  always  a  remedy  if 
either  party  complained  of  surprise.  H.  S. 

For  pursuer — Mr.  Jambs  Kirkland  Galloway,  Lerwick. 
For  defender — Mr.  A.  J.  Robebtson,  Lerwick. 


No.  89. 


oukit  amd 
Shbtland. 


Irvine  v 
HendonioD. 


Mrs.  LiLiAS  Henry  Irvine  or  Henry,  Pv/rsuer;  Charles 
Henderson,  Defender. 
Landlord  and  Tenant — Crofters'  Holdings  Act^  1886 — Sub- 
letting or  mb-dividing — Forfeiture  of  tenancy. — A  crofter 
without   his   landlord's  consent  gratuitously  permitted 
outsiders  to  reap  crops  on  his  croft.     Held  that  he  had 
not  forfeited  his  tenancy  on  the  ground  of  having  sub-let 
or  sub-divided  it. 
Observations  as  to  the  meaning  of  the  terms  "  sub-let "  and 
"sub-divide"  as   used  in  the   Crofters'   Holdings   Act, 
1886. 

The  facts  in   this   case  appear  from  the  note  to  the 
interlocutor,  which  was  as  follows : — 

Lbrwick,  2Srd  November,  1891. — The  Sheriff-Substitute  having  sheriff "sniKNAii. 
considered  the  petition  and  defences,    finds   that   the   pursuer's 
statements  are  irrelevant  and  insufficient  to  support  the  prayer 
of  the  petition;  therefore  dismisses  the  petition,  and  decerns;  finds 
the  defender  entitled  to  expenses,  &c..  Hay  Shennan. 

Jfoie, — A  careful  consideration  of  the  pleadings  in  this  case  ha 


Not.  23. 1801. 


Sheriff  Shriiiiaii. 
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omKwwT  AXD  enabled  me  to  dispose  of  it  on  the  relevancy  of  the  pursuer's 
irriMB  statements.  The  facts  therem  set  forth  may  be  bnefly  stated. 
Henderaon.  The  defender  is  a  crofter  within  the  meaning  of  the  Crofters' 
Not.  »^iw!.  Holdings  (Scotland)  Act,  1886 ;  he  possesses  his  holding  subject 
to  all  the  conditions  imposed  by  that  Act,  and  on  a  breach  of  any 
of  these  conditions  he  is  liable  to  have  his  tenancy  forfeited. 
During  the  past  season  (1891)  he  has  permitted  certain  persons, 
outsiders,  to  raise  crops  on  part  of  his  croft.  The  pursuer  contends 
that  thereby  the  defender  has  contravened  section  1,  sub-section  4, 
of  the  Crofters'  Holdings  (Scotland)  Act,  1886,  which  provides 
that  "the  crofter  shall  not,  without  the  consent  of  his  landlord  in 
"  writing,  subdivide  his  holding,  or  sub-let  the  same,  or  any  part 
"thereof,"  and  that  he  is  therefore  liable  to  forfeiture  of  his 
tenancy  (section  3).  The  pursuer's  statement  (condescendence  4) 
is  that  the  defender  has,  without  the  pursuer's  consent  in  writing, 
"  subdivided  or  sub-let  his  holding,  or  has  sub-let  parts  thereof  to  the 
"  following  persons,"  eleven  in  number,  their  names  being  given. 
No  statement  is  made  whether  any  and,  if  so,  what  consideration 
was  received  by  the  defender  from  these  persons  in  return  for  the 
use  of  the  ground.  At  the  debate  the  pursuer's  procurator  stated 
that  he  was  not  prepared  to  add  any  such  statement  to  his  plead- 
ing, and  I  was  asked  to  dispose  of  the  question  of  relevancy  on 
that  footing. 

On  the  facts  as  thus  stated,  the  alleged  breach  of  statutory 
conditions  by  the  defender  consists  either  in  subdividing  or  in 
sub-letting. 

I  am  clearly  of  opinion  that  no  case  of  sub-letting  is  relevantly 
averred  by  the  pursuer.  There  is  no  definition  of  the  term 
"sub-let"  in  the  Act.  For  the  definition  of  "lease"  the  Act 
refers  to  the  interpretation  clause  of  the  Agricultural  Holdings 
(Scotland)  Act,  1883,  but,  in  the  absence  of  positive  enactment,  1 
cannot  regard  the  limited  interpretation  therein  given  to  the  word 
"  lease"  as  extending  to  the  word  "sub-let."  The  simplest  method 
of  arriving  at  the  meaning  of  the  word  "sub-let"  seems  to  be  to 
ascertain  the  meaning  of  the  term  "  lease "  at  common  law. 
Professor  Rankine  (I^aw  of  Leases  in  Scotland,  page  1)  defines  a 
lease  as  "a  contract  of  location  (letting  to  hire)  by  which  one 
"person  grants  and  another  accepts  certain  uses,  current  or 
"  definitive,  or  the  entire  control  of  lands  or  other  heritage  for  a 
"  period  or  periods,  definite  or  indefinite,  or  even  perpetuity,  in 
"  consideration  of  delivery  by  the  grantee  of  money,  or  commodities, 
"or  both,  periodically,  or  in  lump,  or  in  both  of  these  ways." 
Accepting  this  definition,  as  I  do,  and  applying  it  to  the  present 
case,  I  should  hold  that  a  crofter  who  let  out  to  hire  any  part  of 
his  ground,  however  small,  for  any  peritxl,  however  limited,  in 
consideration  of  the  rendering  by  the  grantee  of  a  money  payment 
or  of  commodities,  or  of  services  (for  services  are  a  commodity  of 
marketable  value),  had  laid  himself  open  to  the  forfeiture  declared 
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by  statute  against  crofters  who  sub-let  their  holdings  or  any  part    ^gjJJJ^JJ** 
thereof.     Had  the  pursuer  in  this  case  made  an  averment  that  the       j^^  ^ 
defender  received   any   consideration,    whether  in   money  or  in     Henderson, 
services,  in  return  for  allowing  these  outsiders  the  use  of  part  of    'f®^-^*'"- 
his  croft^  even  for  raising  only  a  season's  crop,  I  should  without  ®***^'  shmsait. 
hesitation  have  held  that  a  relevant  case  of  sub-letting  had  been 
stated,  and  I  should  have  allowed  the  pursuer  a  proof.     It  was 
argued  for  the  pursuer  that  a  landlord  should  not  be  required 
to  prove  consideration   in  such   a  case  owing  to   the   practical 
impossibility  of  ascertaining  the  terms  of  the  bargain  between  the 
crofter  and  his  alleged  sub-tenants.     But  the  onus  of  proof  is  on 
the  landlord,  all  the  more  so  that  this,  being  a  penal  clause,  falls 
to  be  construed  strictly  against  the  party  seeking  to  enforce  it. 

Sinc«,  therefore,  the  case  must  be  taken  on  the  footing  that 
the  defender  has  gratuitously  permitted  certain  individuals  to 
raise  crops  on  part  of  his  croft,  it  is  necessary  to  consider  the 
further  argument  submitted  for  the  pursuer,  viz.,  that,  if  this  is 
not  a  case  of  sub-letting,  it  is  at  least  a  case  of  subdividing. 
Though  I  have  felt  considerable  difficulty  on  this  point,  I  have 
formed  the  opinion  that  gratuitous  permission  given  by  a  crofter 
to  others  to  raise  crops  on  parts  of  his  croft  is  not  subdivision 
within  the  meaning  of  the  Crofters'  Holdings  Act,  1886.  It  is 
matter  of  common  knowledge  that  one  of  the  objects  of  that  Act 
was  to  check  further  diminution  in  the  size  of  individual  holdings 
by  subdivision  or  otherwise.  But  the  only  direct  prohibition  of 
sulxli vision  contained  in  the  Act  is  that  contained  in  section  1, 
sub-section  4,  on  which  the  pursuer  founds.  I  think  that  the 
term  "subdivide"  falls  to  be  interpreted  in  the  way  suggested  by 
Mr.  C.  N.  Johnston  in  his  edition  of  the  Crofters*  Holdings  Acts 
(2nd  edition,  p.  22,  note  5)  as  meaning  "subdivision  by  giving 
"  over  a  part  of  his  holding  to  another  tenant,"  i.€.,  as  I  understand 
it,  not  to  a  sub-tenant,  but  to  a  tenant  to  hold  direct  of  the  land- 
lord. The  prohibition  directed  against  assignation  is  directed  only 
against  assignation  of  the  tenancy,  i.e.,  of  the  whole  tenancy.  The 
prohibition  against  subdivision  is  designed  to  prevent  any  further 
breaking  up  of  holdings  after  the  date  of  the  Act,  and  any  attempt 
to  evade  this  prohibition  under  colour  of  a  sub-lease  is  guarded 
against  by  the  subsequent  prohibition  of  sub-letting.  The  sub- 
division which  the  Act  prohibits  implies,  in  my  view,  a  breaking 
up  of  one  holding  into  two  or  more  holdings  to  be  held  separately 
and  to  be  separately  worked. 

I  am  the  more  encouraged  to  adopt  this  limited  interpretation 
of  the  term  "subdivide"  from  the  consideration  that  the  proprietor 
of  a  crofter  holding  does  not  suffer  any  injustice  under  it.  He  can 
check  subdivision  in  the  sense  in  which  I  understand  it,  t,e,,  the 
breaking  up  of  a  holding  into  smaller  parts.  He  can  check  sub- 
letting, t.e.,  the  hiring  out  of  any  part  of  the  croft  for  any  period 
in  return  for  a  consideration.     He  can  check  deterioration  of  the 
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^suKtLAHD**    ^^^^  "^  ^^®  manner  pointed  out  in  section  1,  sub-section  3,  of  the 

Irvine  r       ^^^'      ^®  ^^  ^  powcrful  remedy  in  the  event  of  non-payment 

Hondereon.     ^f  ,^^|^       jjjg  interest  in   the   holding,   therefore,  seems  to  be 

Nov.^1891.    adequately  protected.     To  hold  that  those  checks  imply  further 

8  eriff  saiHHAs.  ^j^^^  1^^  ^^  interpel  the  tenant  from  giving  gratuitously  the  use 

of  any  part  of  his  croft  to  another  would  not  only  involve  a  very 

strict  and  harsh  interpretation  of  a  remedial  statute,  but  would 

also  give  the  statutory  prohibitions  an  application  far  beyond  the 

ends  they  were  designed  to  serve. 

1  have  found  the  defender  entitled  to  modified  expenses  only, 
because  I  consider  that  his  pleadings  are  unnecessarily  diffuse,  and 
to  a  large  extent  irrelevant.  I  shall  determine  the  amount  of  the 
modification  when  the  auditor's  report  comes  up  for  approval. 

H.  S. 
For  pursuer — Mr.  Alexander  Bain,  Lerwick. 
For  defender— Mr.  A.  J.  Robertson,  Lerwick. 


No.  90.  SHERIFF   COURT   OF    LANARKSHIRE. 

LA1.ARK8HIE..  Buchanan's  TRUSTEES,  Pursuers;  The  Caledonian  Steam 
KteeVr'  Packet  Company,  Limited,  Defenders. 

Caledonian  Steam 

Packet  Co.  gf^ip — j^^ig   q^  ^^  ^^^^   {^  navigation — Duty  of  an   over- 

taking vessel — Onus, — Held  that  an  overtaking  vessel  is 
bound  to  keep  out  of  the  way  of  the  overtaken  vessel, 
and  the  latter  vessel  to  keep  her  course ;  that  it  is  the 
duty  of  the  master  of  an  overtaking  vessel,  not  merely 
to  avoid  collision,  but  to  avoid  the  risk  of  collision  ;  and 
that  the  onus  lies  on  the  overtaking  vessel  to  prove  that 
she  was  not  in  fault,  or  that  the  overtaken  vessel  was  in 
fault. 

This  was  an  action  raised  by  the  owners  of  the  steamer 
"  Scotia  "  of  Ardrossan  against  the  owners  of  the  steamer 
**  Duchess  of  Hamilton  "  concluding  for  damages  for  loss 
sustained  by  the  "  Scotia  "  through  having  been  in  collision 
with  the  "Duchess  of  Hamilton"  at  the  entrance  to 
Ardrossan  harbour  in  August,  1890.  The  facts  ai'e  suflS- 
ciently  explained  by  the  following  interlocutors : — 
Mayaj^iwi.  Glasgow,    20^A  May,    189L— The    Sheriff^ubstitute   having 

Sheriff  lbm.  considered  the  cause,  finds  that  on  29th  August,  1890,  the  s.8. 
"Scotia,"  belonging  to  the  pursuers,  left  Brodick  for  Ardrossan, 
and  that  five  minutes  afterwards,  or  thereby,  the  s.8.  "  Duchess  of 
Hamilton,"  belonging  to  the  defenders,  also  started  from  Brodick  to 
Ardrossan ;  finds  that  the  "Duchess  of  Hamilton,"  being  the  faster 
steamer,  came  abreast  of  the  "  Scotia  "  on  the  starboard  side  at  a 
short  distance  from  the  pier  of  Ardrossan  harbour ;  finds  that 
the  captain  of  the  defenders'  steamer,  having  got  his  paddle-box 
slightly  past  the  paddle-box  of  the  pursuers'  steamer,  altered  his 
course  to  starboard  so  as  to  bring  his  vessel  to  its  usual  berth  in 
Ardrossan  harbour ;  finds  that  the  defenders*  steamer,  not  being 
sufficiently  ahead  of  the  pursuers'  steamer  to  get  clear  c^^^  tod 
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the  latter  having  held  on  her  course,  the  two  steamerB  came  into  Lawawmhim. 
collision  and  damaged  one  another;  finds  that  the  damages  as  Tro»t2!?*«" 
regards  the  pursuers'  steamer  may  be  reasonably  assessed  at  the  ^**  p^Jll;? oJT" 
sum  of  £32  2s. ;  finds  that  it  was  the  duty  of  the  captains  M»y  aoTiw. 
of  the  two  steamers  to  steer  their  vessels  in  terms  of  the  regula-  sheriffLiM. 
tions  for  preventing  collisions  at  sea;  finds  that  it  is  provided 
by  article  16  of  these  regulations  that,  if  two  ships  under  steam 
are  crossing  so  as  to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  own  starboard  side  shall  keep  out  of  the  way 
of  the  other;  and  by  article  18,  that  "every  steamship  when 
"  approaching  another  ship,  so  as  to  involve  risk  of  collision,  shall 
"slacken  her  speed  or  stop  and  reverse  if  necessary;"  and  by 
article  20,  "that  notwithstanding  anything  contained  in  any 
"  preceding  article,  every  ship,  whether  a  sailing  ship  or  a  steam 
"  ship,  overtaking  another  shall  keep  out  of  the  way  of  the  over- 
" taken  ship;"  and  by  article  21,  tjiat  "in  narrow  channels  every 
"steamship,  where  it  is  safe  and  practicable,  shall  keep  to  that 
"  side  of  the  fair  way,  or  mid  channel,  which  lies  on  the  starboard 
"  side  of  such  ship ;"  and  by  article  22,  that  where,  by  the  above 
rules,  one  of  two  ships  is  to  keep  out  of  the  way,  the  other  shall 
keep  her  course ;  and  by  article  23,  that  in  obeying  and  con- 
struing these  ndes  due  regard  shall  be  had  to  all  dangers  of 
navigation,  and  to  any  special  circumstances  which  may  render  a 
departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger :  Finds  in  law  (1)  that  on  a  sound  construction 
of  the  provisions  contained  in  the  above  articles,  so  far  as 
applicable  to  the  circimistances  of  the  case  in  question,  it  was  the 
duty  of  the  "  Scotia  "  to  keep  her  course  and  of  the  "  Duchess  of 
Hamilton  "  to  keep  out  of  the  way  of  the  "  Scotia  ; "  (2)  that  the 
failure  of  the  "Duchess  of  Hamilton"  to  do  so  was  the  cause  of  the 
collision;  and  (3)  that  the  damages  sustained  by  the  "Scotia"  being 
due  to  the  fault  of  the  "Duchess  of  Hamilton,"  and  there  being  no 
fault  on  her  own  part,  the  defenders  are  responsible  in  compen- 
sation to  the  pursuers  for  the  loss  they  have  sustained  :  Therefore 
repels  the  defences ;  decerns  against  the  defenders  for  payment 
to  the  pursuers  of  the  sum  of  £32  28.,  with  the  legal  interest 
thereon  from  the  date  hereof  till  payment ;  finds  the  defenders 
liable  to  the  pursuers  in  their  expenses,  &c.  J.  M.  Leks. 

Note. — Evidence  has  been  led  in  this  case  at  great  length,  but 
so  far  as  the  decision  of  the  case  is  concerned  there  is  so  little 
difference  between  the  captains  of  the  respective  vessels  as  to  the 
circumstances  that  occurred  that,  as  suggested  by  me  on  the  first 
day  of  the  proof,  the  evidence  on  these  points  might  have  been 
safely  confined  to  the  statements  of  the  two  captains.  The 
captain  of  the  defenders'  steamer  trusted  that  the  greater  speed  of 
his  vessel  would  enable  him  to  pass  across  tlie  bows  of  the  "Scotia" 
and  get  to  her  berth  on  the  north-east  side  of  the  harbour  in 
safety.      In   this  calculation  he  proved   wrong,  and  before^ the 
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*LA«AftKsuiu.  collision  occurred  it  became  evident  that  he  could  not  attain  the 

TmlSSi*     ®"^  ^®  wished  except  either  by  the  "Scotia"  slowing  or  stopping  or 

^^*p2cket  Co*"  ^y  ^^  ^^^  vessel  slowing  or  stopping.     Thus  the  question  comes 

May  wTiwi.    ^  ^>  which  of  the  vessels  was  bound  to  give  way  to  the  other? 

sheriffLus.  The  defenders  found  upon  article  16  of  the  regulations  for 
preventing  collisions  at  sea  as  throwing  the  blame  on  the  "Scotia." 
But  the  ships  were  not  crossing  ships,  they  were  passing  ships. 
And  article  16  obviously  was  not  meant  to  apply  to  such  circum- 
stances, and  this  view  is  borne  out  by  numerous  cases  in  the 
Admiralty  Courts  of  England.  Neither  is  it  necessary  to  look  to. 
article  23  as  applicable  to  the  circumstances  of  this  case.  That 
rule  obviously  is  provided  only  in  order  to  throw  on  masters  the 
duty  of  acting  with  prudence  and  discretion  in  cases  for  which  the 
rules  do  not  distinctly  provide  or  in  which  some  unexpected 
contingency  has  occurred.  In  terms  of  article  21,  the  pursuers' 
steamer  was  keeping  to  her  proper  side.  So  also  was  the 
defenders'  steamer ;  but  the  latter  was  overtaking  the  former,  and 
if  she  wished  to  pass  she  had  to  pass  in  such  a  manner  as  to 
keep  out  of  the  way  of  the  overtaken  ship.  Did  she  do  this) 
She  did  the  very  opposite.  She  tried  to  pass  by  getting  in  the 
way  of  the  "Scotia."  Here,  therefore,  there  was  practically 
transgression  of  the  regulations.  But  the  defenders  contend  that 
article  20  ceases  to  apply  as  soon  as  the  beam  of  their  vessel, 
which  was  the  longer  vessel  of  the  two,  got  abreast  of  the  beam — 
that  is,  the  paddle-box — of  the  pursuers'  vessel.  I  unhesitatingly 
reject  such  a  contention,  and  I  confess  that  I  listened  with 
surprise  to  men  of  intelligence  in  the  witness-box  trying  to  set  up 
such  a  view,  which,  however,  rapidly  fell  to  pieces  undor  cross- 
examination.  One  or  more  of  them  spoke  of  it  as  the  rule  of  the 
road,  and  maintained  that  the  duty  of  the  slower  vessel  as  soon  as 
the  beam  of  the  other  vessel  was  past  her  beam  was  to  let  the 
other  get  past.  The  most  authoritative  of  the  defenders' 
witnesses  on  this  point  founded  on  two  things,  namely,  the  rule 
of  the  road  in  regard  to  vehicles,  and  the  rule  of  the  river  Clyde 
in  regard  to  ships.  But  there  is  little  analogy.  The  rule  of  the 
sea  is  provided  by  articles  20  and  22,  "  that  the  overtaking  ship 
"shall  keep  out  of  the  way  of  the  overtaken  ship,  and  that  the 
"  overtaken  ship  shall  keep  her  course,*^  Then  as  regards  the  river 
Clyde,  I  could  understand  a  rule  prevailing  the  same  as  regards 
vehicles,  because  it  may  quite  well  be  that  the  breadth  of  the 
river  would  not  allo^  an  overtaking  vessel  to  get  past  another 
except  by  both  giving  way  and  each  going  to  her  own  side  a  little. 
As  matter  of  fact,  however,  it  was  not  proved  that  this  rule 
obtains  on  the  river  Clyde  (though  I  should  think  it  probably 
does),  for  the  witness  who  alleged  that  such  a  rule  existed  was  not 
able  to  point  to  it.  I  should  have  thought  it  obvious  on  the 
slightest  consideration  that  if  an  overtaking  vessel  should,  as  soon  as 
she  got  her  nose  past  the  other  vessel,  incline  to  cross  her  course. 
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tlicre  would  be  serious  risk  of  a  collision.      And  the  defendei-s*   Labarmhi»k.*' 

witnesses  put  the  case  even  higher,  because  they  contend  that  the      ttSSJS^p" 

rule  as  to  overtaking  vessels  is  to  cease  to  apply  as  soon  as  the  ^**pi'ck;tco*"* 

beam  of  the  one  is  abreast  of  the  beam  of  the  other.     But  the    May  wTiwi. 

faster  vessel  may  be  the  shorter  one,  and  the  effect  of  their  version    sheruTLm. 

of  the  rule  would  be  in  such  a  case  to  render  a  collision  almost 

inevitable  if  the  vessels  were   closing  to  one  another.     There  is 

clear  authority  that  their  construction  of  the  rule  is  rejected  alike 

in  England,  Scotland,  and  America.     In  the  case  of  the  owners  of 

the  "Hilda"  against  the  owners  of  the  "Australia"  in  1884  <12 

R.  77),  it  is  obvious  from  the  parts  of  the  vessel  which  came  into 

coUision  that  the  "Australia"  had  got  partly  past  the  "Hilda,"  anctv 

yet  it  was  held  to  be  an  overtaking  vessel.     So  also  in  the  case  of    \ 

the  "Seaton"  in  1883  (9  P.D.  1)  a  similar  view  was  taken,  and  by  the 

American  Court  in  the  case  of  the  "Narragansett"  (10  Blatchford 

Circuit  Reports,  475),  quoted  in  Marsden  on  Collisions,  who  thus 

summarises  the  decision,    "The   rule   requiring  the   overtaking 

"ship  to  keep  out  of  the  way  does  not  cease  to  operate  the 

"  moment  the  overtaking  ship  gets  her  nose  in  front  of  the  other." 

And  the  case  of  the  "Oceanus,"  also  reported  by  Mr.  Blatchford  in 

vol.  12  of  his  Circuit  Reports,  page  430,  seems  pretty  analogous 

to  the  present  case.     The  regulations  above  quoted  plainly  require 

the  defenders'  steamer,  as  the  overtaking  vessel,  to  keep  out  of 

the  way  of  the  pursuers'  vessel.     If  her  speed  had  been  so  great 

that  she  could  have  got  clear  of   the  pursuers'  vessel,  then  she 

could  safely  enough  have  gone  in  front  of  her,  but  till  she  got 

clear  she  was  not  entitled  to  cross  the  course  of  the  "Scotia." 

A  familiar  instance  of  the  application  of  this  rule  is  in  racing  with 

boats  or  horses,  or  on  foot,  where  the  faster  vehicle,  or  animal,  or 

person  is  disqualified  if  it  or  he  causes  a  foul  by  trying  to  pass  in 

front  of  another  competitor  before  being  clear  of  it  or  him.     On 

the  other  hand,  it  was  not  merely  the  right,  but  the  duty  of  the 

"Scotia "  to  keep  on  her  course.    The  regulations  are  clear — "  Where 

"  by  the  above  rules  one  of  two  ships  is  to  keep  out  of  the  way, 

"  the  other  shall  keep  her  course."     A  main  object  of  regulations 

in  regard  to  the  steering  of  vessels  is  that  one  vessel  may  be  as 

certain  as  possible  what  another  vessel  is  going  to  do.     Without 

such  certainty  there  may  be  risk.     With  it  there  may  be  little. 

The   captain   of  the  defenders'   vessel    could   and   should   have 

slackened  her  speed,  or  stopped  and  reversed,  or  he  might  have 

tried  to  pass  the  "  Scotia "  on  the  other  side.     If,  therefore,  the 

captain  of  the  pursuers'  vessel  had  deviated  from  the  rules,  and 

tried  to  steer  his  course  in  accordance  with  what  he  fancied  the 

defenders'  captain  could  or  would  do,  the  vessels  might  have  been 

brought  into  collision,  and  he  would  have  been  to  blame.      He 

kept  his  course,  and  he  was  entitled  to  do  so.     If,  of  course,  there 

had  been  obvious  risk  to  human  life  by  the  fault  of  the  defenders' 

captain,  the  pursuers'  captain  might,  in  such  an  emergency,  have 
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Larausiuu.  done  the  best  he  could,  even  although  not  sanctioned  by  the  rules. 

Buohawui'a     But  this  Is   Only  a  question  of  damage  to  property,   and  the 
^  pSw? ooT™  pursuers'  captain  was  within  his  rights  in  keeping  his  course  in 

M»7l»riwL    terms  of  the  regulations.     The  defenders'  captain,  on  the  other 

sberiffLus.  hand,  could  have  stopped  his  vessel  for  a  few  seconds  till  the 
"Scotia"  got  past.  And  that  plainly  was  his  proper  course  after  it 
appeared  that  his  calculation  as  to  getting  across  the  bows  of  the 
"Scotia"  could  not  be  realised.  His  duty  was  not  merely  to  avdd 
collision,  but  to  avoid  risk  of  collision ;  and  the  difference  between 
f  h/Bse  is  well  emphasised  by  the  Master  of  the  Rolls  in  the  case  of 
the  "Beryl"  in  1884  (9  P.D.  137),  while  his  duty  to  stop  his  vessel 
.  and  let  the  "Scotia"  get  on  in  safety  is  borne  out  even  by  the  case 
of  the  "Ada"  in  1873  (28  L.T.  N.S.  1825)  cited  for  the  defenders. 
/  I  am  therefore  of  opinion  on  the  whole  case  that  the  "  Duchess  of 

Hamilton  "  till  she  got  clear  of  the  "  Scotia "  was  an  overtaking 
vessel,  and  that  in  terms  of  the  rules  above  quoted  applicable,  to 
overtaking  vessels,  it  was  her  duty  to  keep  out  of  the  way  of  the 
"Scotia,"  and  that  the  duty  of  the  "Scotia"  was  to  keep  her  course. 
If  that  be  so,  the  loss  caused  by  the  collision  must  be  borne  by 
the  defenders. 

The  cost  of  the  repairs  may  be  reasonably  assessed  at  X30,  and 
to  this  the  surveyor's  fees  fall  to  be  added.  But  I  agree  with  the 
defenders  in  thinking  that  they  are  not  bound  to  compensate  the 
pursuers  for  the  cost  of  bringing  the  "  Scotia"  up  the  river,  or 
taking  her  down,  or  for  the  time  required  for  the  execution  of 
the  repairs.  It  is  proved  that  the  pursuers  bring  their  vessel 
up  the  river  and  dock  her  for  the  winter,  and  that  during  that 
tim^  there  was  ample  opportmiity  to  execute  the  repairs,  and  that 
they  were  done  then.  As,  therefore,  I  can  only  give  the  pursuers 
compensation  for  loss  they  have  suffered,  I  cannot  give  compensa- 
tion where  there  has  been  no  loss.  J.  M.  L. 


June  16. 1802.        GLASGOW,  \hih  Junt^  1892. — Haviug  heard  parties'  procuratois 
Sheriff  BuBT.   and  considered  the   case,    adheres   to   the   interlocutor  appealed 
against,  finds  the  appellants  liable  in  the  expenses  of  the  appeal, 
directs  the  auditor  to  allow  a  £5  debate  fee,  and  decerns. 

Robert  Berby. 
Nott, — This  case  has  been  fully  argued  on  behalf  of  the 
appellants,  but  on  a  consideration  of  the  proof  I  entertain  no 
doubt  of  the  soundness  of  the  Sheriff-Substitute's  judgment 
Indeed,  it  is  almost  superfluous  for  me  to  add  anything  to  what 
has  been  said  in  his  note.  On  the  day  of  the  collision  which 
forms  the  subject  of  the  action,  the  defenders'  steamer,  the 
"  Duchess  of  Hamilton,"  left  Brodick  for  Ardrossau  a  few  minutes 
later  than  the  pursuers'  steamer,  the  "  Scotia,"  and  as  the  former 
was  the  faster  vessel  tlic  two  arrived  close  to  Ardrossan  harbour 
at  the  same  time.  Until  immediately  before  the  collision  they  were 
l)oth  steering  the  same  course,  namely,  K  by  ^  S.,  and  I  am  satisfiiad 
on  the  evidence  that  there  was  no  alteration  on  the  helimjlr^e 
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"Scotia"    until    the    collision    became    inevitable    through    the   Lapawwbim. 
"Duchess"   suddenly   starboarding  her  helm  with  the  view  of     TfStSwp' 
crossing  the  bows  of  the  "  Scotia  "  after  she  had  got  so  far  ahead  ^^  pJSlJt  oJT™ 
of  her  as  to  have  her  paddle  box  opposite  the  "Scotia's"  bows.    junei^vM. 
x\t  that  time  the  vessels  were  close  together,  and   the  •  •••itain  sheriiri'MaT. 
of  the  "Scotia,"  seeing  that  a  collision  could  not  be  a^"    'd, 
at  once  gave  orders  to  gtop  the  vessel,   and   to   put  the  he'  n 
to  starboard,  with  the  view  of  lessening  the  effect  of  tht  bliw. 
These  orders  were  immediately  obeyed.     By  a  criticism  on  so*    ' 
portions  of  the  evidence,  it  has  been  endeavoui-ed,  on  behalf  of 
the  defenders,  to  make  out  that  immediately  before  the  collision 
the  helm  of  the  "  Scotia  "  was  put  to  port,  and  consequently  that 
her  bow  was  brought  round  so  as  to  come  into  collision  with  the  '  , 

port  sponson  of  the  "  Duchess."  The  evidence  makes  it  clear  to 
my  mind  that  that  contention  is  unfounded.  The  fact  of  the 
"  Scotia's  "  bows  coming  roimd  on  the  "  Duchess's  "  quarter  is 
sufficiently  explained  by  the  effect  of  the  wash  from  the 
"Duchess's"  paddle  tending  to  throw  the  stem  of  the  "Scotia" 
round  and  away  from  the  "Duchess."  The  "Duchess"  never 
stopped  or  slackened  her  speed  until  after  the  collision  took  place. 
It  seoms  to  me  beyond  doubt  that  the  "Duchess"  must  be  regarded 
in  the  circumstances  as  having  been  an  overtaking  ship  within  the 
meaning  of  rule  20  of  the  regulations  for  preventing  collisions  at 
sea.  It  seems  hardly  necessary  to  quote  authority  on  this  point ; 
but  if  authority  were  necessary,  reference  may  be  made  to  Owners 
of  the  Hilda  v  Owners  of  Australia,  12  R.  76.  There  the 
"Australia"  was  held  to  be  an  overtaking  ship  within  the  rule  in 
question,  although,  as  the  evidence  shows,  she  had  got  consider- 
ably farther  ahead  of  the  "Hilda"  than  the  "Duchess"  was  of 
the  "  Scotia  "  on  this  occasion.  Under  these  circumstances  the 
"  Duchess"  was  bound  to  comply  with  rule  20,  providing  that,  not- 
withstanding anything  contained  in  any  preceding  article  of  the 
regulations,  an  overtaking  ship  shall  keep  out  of  the  way  of  the  one 
overtaken.  On  the  other  hand,  the  "Scotia"  was  in  the  position  to 
which  rule  22  applies,  providing  that  where  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course.  This  last 
rule  the  "Scotia"  obeyed,  whereas  rule  20 .was  not  observed  by  the 
"Duchess."  Even  if  the  case  were  more  doubtful  than  I  think  it  is, 
the  opinion  of  the  Court  expressed  in  the  case  I  have  referred  to, 
that  the  onus  lies  on  the  overtaking  vessel  to  prove  that  she  was 
not  ill  fault,  or  that  the  overtaken  vessel  was  in  fault,  applies  to 
the  case,  for  here  the  defenders  have  signally  failed  to  show  that 
there  was  fault  on  the  part  of  the  "Scotia"  or  that  the  "Duchess" 
was  not  in  fault.  No  question  has  been  raised  as  to  the  amount 
of  damages  awarded  by  the  Sheriff-Substitute.  R.  B. 

For  puFBuers — Mesars.   Donaldson,  Alexander,  k  Kirkland, 
GUflgow. 

For  defenders— Mr.  John  Brock,  Glasgow. 
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No.  91.  James  Miller's  Sequestkation. 

LAHAusains.  Bankruptcy — Competition  for  trusteeship — Trust  deed  cut  dotvn 

aequeSSfion.  ^  sequestration. — A  trust  deed  having  been  executed  by 

—  a  bankrupt,  along  with  his  wife,  in  1883  (when  he  was 

solvent)  in  which  trustees  were  appointed  to  hold  certain 

lands  in  trust  for  himself  and  his  wife  in  liferent  and 

his  children   in   fee,  the  wife   having   thereafter  died, 

-  held  that  the  trust  deed,  having  been  practically  a  trust 

for  the  bankrupt,  was  ineffectual  so  far  as  voting  was 

concerned,  and  the  vote  on  the  same  repelled. 

This  was  a  competition  between  Robert  Reid,  chartered 
accountant  in  Glasgow,  and  Thomas  Smith,  accountant, 
Glasgow,  for  the  oflBce  of  trustee  in  the  sequestration  of  the 

^  estates  of  James  Miller,  farmer,  Sallachan,  Ardgour,  Argyll- 

shire. The  result  turned  upon  the  vote  of  the  trustees 
under  a  deed  of  trust  executed  by  the  bankrupt  and  his 
wife  in  1883,  who  claimed  to  vote  in  respect  of  a  debt  of 
£5440.  The  deed  constituting  this  family  trust  was  granted 
when  Mr.  Miller  was  solvent,  and  the  narrative  bore  that 
Mr.  Miller,  being  proprietor  of  certain  lands  at  Whiteinch, 
had  received  from  his  wife  "  considerable  sums "  to  enable 
him  to  pay  off  a  bond  of  £1000  affecting  them,  and  the 
husband  and  wife  then  proceeded  to  appoint  themselves 
and  one  of  their  sons  trustees  to  hold  the  lands  and  other 
funds  in  trust,  first,  for  the  liferent  use  of  Mrs.  Miller, 
second,  for  the  liferent  use  of  Mr.  Miller,  and  third,  for 
behoof  of  Mr.  Miller's  children  in  fee.  The  trustees  were 
empowered  to  pay  over  the  whole  or  any  part  of  the  capital 
to  any  of  the  beneficiaries,  but  the  vesting  of  the  fee  was 
postponed  until  the  youngest  of  the  children  reached  25 
years  of  age.  Mrs.  Miller  died  sometime  ago.  The  trust 
deed  contained  very  ample  powers  of  investment,  and 
among  others  the  trustees  were  authorised  to  lend  the  trust 
funds  on  the  personal  security  of  Mr.  Miller.  In  support 
of  the  claim  two  personal  bonds  granted  by  Mr.  Miller  were 
produced,  and  the  alBgdavit  narrated  how  the  trustees  came 
into  possession  of  the  funds  to  lend  to  Mr.  Miller.  Mr.  Reid 
objected  to  the  vote  upon  the  following  grounds: — (1) 
claimants  conjunct  and  confident  with  bankrupt;  (2) 
adverse  interest  to  general  body  of  creditors;  (3)  trust 
deed  cut  down  by  sequestration;  and  (4)  trust  deed 
gratuitous  and  revocable  and  revoked  by  sequestration. 
The  Sheriff-Substitute  (Guthrie)  pronounced  the  following 
interlocutor  on  the  various  objections : — 
April ».  1801  Glasgow,   2bth  April,   1892.— The  Sheriff-Substitute  having 

sheriffQoTBAiB.  heard  parties'  procurators  and  advised  the  case,  sustains  (1)  the 
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objection  to  the  vote  of  James  Miller  and  others  on  behalf  of  LAVABUHrBi. 
Thomas  Smith ;  (2)  the  objection  to  the  vote  of  McLean's  tutors   g^Jf^J^Jj^n 
on  behalf  of  Robert  Reid  to  the  extent  of  £129  ;  and  in  respect  it    j^j^rn^^isn. 
is  admitted  that  the  objections  for  Smith  would  not,  if  sustained,  sheriffGoTBRiK. 
affect  the  apparent  majority  for  Reid  after  discounting  the  vote  of 
James  Miller- and  others,  finds  that  this  leaves  Mr.  Reid  in  the 
possession  of  the  necessary  majority :  Therefore  declares  the  said 
Robert  Reid  to  have  been  duly  elected  trustee  on  the  sequestrated 
estates  of  the  said  James  Miller  in  terms  of  the  Bankruptcy  Acts  ; 
finds  no  expenses  due,  and  decerns.  W.  Guthrib. 

N'ote. — It  is  not  an  objection  to  a  creditor's  vote  for  a  trustee 
that  he  is  a  conjunct  and  confident  person,  or  that  he  has  an 
interest  adverse  to  the  rest  of  the  creditors.  No  doubt  both  these 
circumstances  are  found  here  in  the  claim  of  Miller's  trustees,  and 
are  to  be  considered  in  their  bearing  on  the  sufficiency  of  the 
evidence  in  support  of  the  vote  first  dealt  with.  But  the  more 
formidable  objection  is  that  which  consists  in  the  nature  of  the 
trust  constituted  by  the  bankrupt's  deed  in  1883.  It  is  a  trust 
for  behoof  of  the  bankrupt  himself.  He  is,  so  far  as  appears  at 
present,  the  only  person  beneficially  interested  in  the  trust  funds, 
for  the  existence  of  the  testamentary  purposes  in  the  third  clause 
cannot  make  the  deed  other  than  a  conveyance  of  the  bankrupt's 
own  estate  to  trustees  to  hold  for  him  against  his  creditors,  a  kind 
of  deed  which  confessedly  falls  to  the  ground  on  sequestration. 
Had  Mrs.  Miller  been  living  there  might  perhaps  have  been  a  little 
difference,  but  even  then  it  may  be  questioned  whether  the 
claimants  should  not  be  bound  to  furnish  pi^ima  fade  evidence  of 
the  onerosity  so  far  as  it  goes,  and  on  the  face  of  the  trust  deed 
that  onerous  consideration  flowing  from  her  was  less  than  one- 
fifth  of  the  estate  of  which  the  bankrupt  appears  to  have  divested 
himself.  W.  G. 

For    Mr.    Reid — Mr.    James    Macdonald    (Messrs.    Frame    k 

Macdonald),  Glasgow. 
For  Mr.   Smith— Mr.    Borland    (Messrs.    Borland,    Kino,    & 

Shaw),  Glasgow. 


SHERIFF   COURT  OF   RENFREW  &   BUTE.  No.  92. 

John  Stark,  Pursuer;  Mrs.  Margaret  M'Queen  and      rbmfmwaiid 
Donald  Buchanan,  Defenders,  8urkS«.e„. 

Executor — Revocation  of  settlement — Held  that,  where  a  deed  — 

is  gratuitous  and  testamentary,  it  can  l)e  revoked. 
Process — Settlement  not  probative — Designaticms  of  witnesses 
ondtted. — Meld  that,  where  a  deed  has  been  registered 
and  the  designations  of  the  witnesses  are  not  contained 
in  the  testing  clause  nor  have  been  added  to  their 
signatures,  the  petitioner  can  prove  the  due  execution  of 
the  deed. 

This  was  a  petition  presented  by  John  Stark,  painter, 
16  Argyle  Street,  Rothesay,  praying  the  Court  to  grant      '  i 
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**"b"I^"^  warrant  to  the  commissary  clerk  to  issue  confirmation  in 
stark  eir^eni  favour  of  the  pursucr  as  executor  nominate  of  the  deceased 
—  David  Oolquhoun,  Rothesay,  under  settlement  dated  Slat 
November,  1891.  Two  parties,  Mrs.  McQueen  and  Donald 
Buchanan,  were  allowed  to  lodge  objections,  which  they  did. 
The  objections,  inter  alia,  were  (1)  that  the  holograph  deed 
founded  on  by  the  objectors  had  been  delivered  and  acted 
on  ;  (5)  that  the  settlement  founded  on  by  the  pursuer  was 
not  probative  in  respect  that  the  witnesses'  designations 
were  not  contained  in  the  testing  clause  nor  had  been  added 
to  their  signatures ;  and  (6)  that  the  deed  founded  on  hy 
the  pursuer  was  obtained  by  the  fraud  or  circumvention  of 
the  pursuer  practised  on  the  testator  when  in  a  weak 
and  facile  state;  and  the  objectors  produced  an  extract 
of  a  holograph  deed  dated  20th  June,  1891,  by  the 
said  David  Colquhoun,  and  claimed  to  act  under  it  The 
pursuer,  however,  pleaded  that  this  deed,  dated  20th  June, 
1891,  was  revocable,  and  was  revoked  by  the  deed  dated 
21st  November,  1891.  The  Sheriff-Substitute  (Martin) 
pronounced  in  the  case  as  follows: — 
Feb.  »^i89s.  RoTHBSAT,  2bth  February^  1 892.— The  Sheriff-Substitute  having 

Sheriff  iiA»Tw.  resumed  consideration  of  this  petition,  with  the  objections  and 
answers  and  productions  for  parties,  repels  the  objections  for  Mre. 
Margaret  M'Quoen  and  Donald  Buchanan,  and  directs  the  case  to 
be  put  to  the  roll  for  further  procedure  with  reference  to  objection 
No.  5.  T.  J.  Martin. 

Note, — The  petitioner  founds  his  application  for  confirmation 
as  executor  nominate  on  the  deed  of  21st  November,  1891,  which 
bears  to  be  signed  by  the  testator  and  also  by  two  instrumentary 
witnesses,  but  the  designations  of  the  latter  are  not  contained  in 
the  testing  clause.  The  settle uient  having  been  registered  in  the 
books  of  Council  and  Session  on  26th  December,  1891,  the  designa- 
tions of  the  witnesses  cannot  now  be  added.  An  extract  of  the 
settlement  has  been  produced. 

The  objectors  rely  on  a  holograph  deed  dated  20th  June  and 
registered  26th  December,  1891.  An  extract  of  this  deed  was  also 
produced.  They  maintain  that  it  is  an  irrevocable  inter  vivo$  and 
delivered  deed.  This  deed  is  divisible  into  two  parts.  The  latter 
part  is  purely  testamentary  and  therefore  revocable,  and  it  has 
been,  in  the  opinion  of  the  Sheriff-Substitute,  validly  revoked  by 
the  settlement  of  21st  November  already  referred  to.  With  regard 
to  the  first  part,  though  its  provisions  are  somewhat  peculiar,  it 
cannot  in  any  sense  be  called  an  onerous  deed  granted  in  favour 
of  third  parties,  its  sole  object  being  to  benefit  the  testator  himself. 
The  scheme  of  the  two  deeds  is  the  same,  and  the  petitioner  is 
named  in  both  as  trustee  or  executor, — in  the  earlier  deed  in 
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conjunction  with  a  Mr.  Donald  Buchanan,  in  the  latter  as  sole  Rb»™wa»d 
executor.    The  fund  which  the  testator  is  dealing  with  in  both  deeds  g^j^  .l^Queen, 
is  the  same,  while  the  main  purpose  to  which  it  is  to  be  devoted         ^ 
is  alike  in  both,  namely,  to  provide  for  himself  a  weekly  allowance     f®**-^***- 
of  ISs.  while  the  money  lasted.    The  objectors  allege  that  the  holo-  8*»«rtffMA»wH. 
graph  deed  was  acted  on  by  the  trustees  both  before  and  after 
the  sister's  death;  but  they  do  not  specify,  nor  was  it  stated  at  the 
discussion,  what  sums,  if  any,  were  paid  to  the  testator  under  it. 
In  the  absence  of  any  specific  averment  upon  this  point  it  may 
be  taken  that  no  payments  were  made  to  the  testator  under  the 
holograph  deed.     It  appears  to  the  Sheriff-Substitute  that  it  was 
the  testator's  intention  to  substitute  the  deed  of  21st  November 
for  the  holograph  deed  of  20th  June,  and  that  the  earlier  deed, 
not  being  an  irrevocable  inter  vivos  deed,  was  validly  revoked  by 
the  deed  under  which  the  petitioner  claims. 

But  the  objectors  challenge  the  deed  of  2l8t  November  upon 
two  grounds.  In  the  first  place,  they  say  that  it  is  not  probative; 
and  in  the  second  place,  they  say  that  it  was  obtained  by  the  fraud 
and  circumvention  of  the  pursuer  practised  on  the  testator  while 
he  was  in  a  weak  and  facile  state.  With  regard  to  the  latter  of 
these  objections,  it  is  impossible,  looking  to  the  vague  terms  in 
which  it  is  expressed,  to  give  any  effect  to  it  in  the  present  case, 
especially  keeping  in  view  the  opinions  of  the  Lord  President  and 
Lord  Shand  in  the  recent  case  of  Hamilton  v  Hardie,  December 
7th,  1888,  16  R.  192,  and  at  196  and  198,  where  the  Court  refused 
effect  to  averments  similar,  but  much  more  specific  than  they  are 
in  the  present  case.  With  regard  to  the  first  objection  the  Sheriff- 
Substitute  proposes  to  follow  the  course  adopted  in  petition 
Addison^  February  23,  1875,  2  R.  457,  and  in  an  unreported  case, 
Lockhart,  1.3th  July,  1882,  and  to  allow  the  petitioner  a  proof  of 
the  due  execution  of  the  settlement  in  terms  of  section  39  of  the 
Conveyancing  (Scotland)  Act,  1874. 

With  reference  to  the  case  of  Duguid^s  and  CaddelVs  Trustees, 
9  Sh.  844,  relied  on  by  the  objectors,  the  circumstances  there 
were  so  materially  different  from  those  of  the  present  case  as  to 
render  it  of  little  avail  in  the  determination  of  the  present 
question.  T.  J.  M. 

This  interlocutor  the  objectors  appealed  to  the  Sheriff 
(Cheyne),  who  gave  the  following  judgment: — 

Edinburgh,  2dtk  February,  1892.— The   Slyjriff  having  con-    Feb.»^i898. 
sidered   the   process,   dismisses  the   appeal   as  incompetent,  and  sheriff  omtni. 
decerns.  John  Cheyne. 

I^ote. — An  appeal  at  this  stage  is  so  clearly  incompetent, 
except  with  the  leave  of  the  Sheriff-Substitute,  which  has  not  been 
obtained,  that  I  feel  justified  in  saving  the  parties  the  delay  and 
expense  that  would  be  caused  by  a  hearing  or  by  a  reclaiming 
petition.  J.  C. 
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»"gg2  A5D         A  proof  was  then  allowed,  and  the  Sheriff-Substitute 

stark t»"iir<iaeen,  foui^d  foF  the  pursuer  as  follows: — 

M*re^i8»2.         RoTHESAT,  SUt  March,  1892.— The  Sheriflf-Substitute  having 

— *         resumed  consideration  of  the  petition,  along  with  the  report  of  the 

commission  and  whole  process,  and  heard  parties,  finds  that  the 

settlement  of  2l8t  November,  1891,  was  subscribed  by  the  now 

deceased  David  Colquhoun  mentioned  in  the  petition  as  maker 

thereof,  and  by  Alexander  Campbell,  painter,  and  Robert  Foulis, 

mason,  both  residing  at  3  Mill  Street,  Rothesay,  as  witnesses  of 

the  subscription  of  the  said    David  Colquhoun";  therefore  repels 

objection  No.  5 ;  grants  warrant  in  terms  of  the  prayer  of  the 

petition  ;  finds  the  objectors  liable  in  expenses,  under  deduction  of 

the  expenses  of  the  petition  and  of  the  commission,  &c. 

T.  J.  Martin. 

This   interlocutor  was    also   appealed    to    the    Sheriff, 
and  the  following  decision  was  given: — 
Apriijs.  1802.  Rothesay,  2!)ih  April,  1892.— The  Sheriflf  having  heard  parties' 

Sheriff chbtm.  procurators  and  considered  the  process,  dismisses  the  appeal; 
adheres  to  the  interlocutor  of  Slst  March  last;  finds  the  objectors 
liable  in  additional  expenses,  to  be  taxed,  as  well  as  the  expenses 
previously  found  due,  on  Scale  I. ;  remits  to  the  Sheriff-Substitute 
to  dispose  of  the  auditor's  report  when  lodged,  and  decerns. 

John  Chbynb. 
Note. — It  was  not  disputed  that  the  deceased  left  no  estate 
except  the  fund  specially  referred  to  in  the  two  deeds  Nos.  3  and  8 
of  process,  and  that  being  so,  it  appears  to  me  that  the  case  of 
Fergtison/s  Trustees  v  Martin,  decided  in  the  First  Division  in 
February  last,  is  a  direct  authority  for  what  the  Sheriff-Substitute 
has  done  here.  I  may  just  add  that  it  is,  in  my  opinion,  hopeless 
for  the  objectors  to  contend  that  the  deed  No.  8  of  process  confers 
any  indefeasible  right  upon  them,  and  accordingly  their  only 
chance  of  getting  at  the  fund  is  by  reducing  the  later  deed  on 
some  such  ground  as  is  indicated  in  the  sixth  head  of  their 
objections.  As  pointed  out  by  the  Sheriff-Substitute,  however, 
their  averments  must,  in  order  to  support  a  reduction  of  that 
deed,  be  more  precise  and  specific  than  they  are  here.  J.  C. 

For  pursuer— Mr.  William  Mackinlat  (Messrs.  Jas.  Stbvknson 

&  Mackinlay),  Glasgow. 
For  objectors— Mr.  John  T.  Wilson,  Rothesay. 


Morton. 


No.  93.         Mrs.  Margaret  Chalmers  or  Drummond,  PvA^sfwer; 
**"SI/"**  Alexander  Morton,  Defender. 

Ohaim^rs  r  Parent  and  Child — Aliment — Cttstody  of  illegitimate  cktid. — 

The  mother  of  an  illegitimate  female  child  having  raised 
an  action  of  aliment  against  a  man  who  denied  that  he 
was  the  father,  obtained  decree  against  him  for  aliment 
for  ten  years,  with  the  usual  reservation  of  her  right 
tliereafter  to  make  a  further  application  to  the  Court- 
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At  the  expiration  of  the  ten  years  she  raised  another   Hbuprewahd 
action,  claiming  aliment  for  four  years  more.     The  man         — * 
lodged  defences,  in  which  he  denied  that  he  was  the       M*orton.* 
father,  but  offered  to  take  the  child  to  live  in  family 
with   himself,  he   being  a  married  man  with  several 
children.      Held  that  this  offer   was   not  a   suJQ&cient 
defence  to  the  mother's  claim  for  aliment  payable  to 
herself,  in  respect  of  the  defender's  persistent  and  judicial 
denial  of  the  paternity,  and  decree  given  for  aliment  for 
two  years,"  reserving  right  to  the  pursuer  to  make  a 
further  application  to  the  Court  on  special  cause  shown. 

The  facts  in  this  case  are  sufficiently  set  forth  in  the 
above  rubric.  The  Sheriff-Substitute  (Henderson  Begg) 
pronounced  the  following  interlocutor : — 

Greenock,  ZUt  March,  1892.— The  Sheriff-Substitute  having  M»rch8i.i8w. 
heard  parties'  procurators,  and  considered  the  closed  record  and  8*»«riffBBoo. 
the  process,  ordains  the  defender  to  pay  to  the  pursuer  the  sum  of 
£7  168.  sterling  per  annum  for  the  period  of  two  years  from  and 
after  the  14th  day  of  February,  1892,  said  sum  to  be  paid 
quarterly  and  in  advance,  beginning  the  first  quarterly  payment 
as  upon  the  said  14th  day  of  February,  1892,  and  so  on  quarterly 
and  in  advance  thereafter  for  said  period  of  two  years,  reserving 
right  to  the  pursuer  to  make  a  further  application  to  the  Court  on 
special  cause  shown,  with  interest  at  the  rate  of  £5  per  centum 
per  aiinum  on  said  sums  as  they  have  fallen  or  may  hereafter  fall 
due  till  payment;  finds  the  pursuer  entitled  to  the  expenses  of 
process  on  scale  1,  &c.  J.  Henderson  Beoo. 

Note. — The  main  question  in  thi^  case  is  whether  the  defender's 
offer  to  take  the  child  to  live  in  family  with  himself  is  a  sufficient 
defence  to  the  present  action.  It  would  be  so  in  ordinary  circum- 
stances, but  the  peculiarity  of  the  present  case  is  that  the  defender 
has  persistently  denied,  and  still  judicially  denies,  the  paternity, 
which  the  Sheriff-Substitute,  the  Sheriff,  and  the  Court  of  Session 
held  to  be  proved  against  him  ten  years  ago.  Now,  there  is  no 
case  in  which  it  has  been  positively  decided  that  such  a  denial 
deprives  a  putative  father  of  the  righc  to  aliment  a  child  of  ten 
years  of  age  in  his  own  house  rather  than  by  paying  money  to  the 
mother,  but  there  are  dicta  to  that  effect.      Thus,  in  Caldwell 

V  Stewart,  25th  Jan.  1773,  5  Brown's  Sup.  390,  the  Lord  Ordinary 
(Auchinleck)  found  that  "  the  mother  is  entitled  to  the  custody, 
"especially  where,  as  in  this  case,  the  father  denied  his  being 
"  father,"  and  upon  petition  and  answers  the  Lords  adhered.  In 
Keay  v  Watson,  19th  Feb.  1825,  3  S.  (N.E.)  387,  it  is  stated  that 
all  their  lordships  were  agreed  that  the  defender,  while  he  denied 
the  paternity,  had  no  right  to  the  custody  of  the  child.     In  Corrie 

V  Adair,  24th  Feb.  1860,  22  D.  897,  the  Court  laid  down  that  it  is 
a  question  of  circumstances  whether  an  offer  by  a  putative  father 
to  aliment  a  child  in  his  own  family  is  a  discharge  of  his  obligation, 

17 
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Baamw  A»D  but  did  deal  with  the  question  referred  to  in  the  two  cases  above 

ohaimenv     mentioned,  which  do  not  appear  from  the  report  to  have  been 

Mwton.       cite^j^     Ijj  Loj^  Fraser's  work  on  Parent  and  Child,  published  in 

Marchsi.i8w.  igQQ^  j^  is  said,  on  the  authority  of  the  two  cases  above  referred 
to  (p.  129),  that  "in  peculiar  cases,  as  when  the  father  has  denied 
"the  paternity,  the  period"  (during  which  the  mother  has  the 
custody)  "  will  be  extended  to  twelve  or  fourteen,  or  the  custody 
"will  be  refused  altogether."  In  Grant  v  Tnill,  29th  Feb.  1872, 
10  Macph.  511,  it  was  held  that  a  defender  who  had  originally 
denied  the  paternity,  but  who  judicially  admitted  it  ten  years 
afterwards,  was  entitled  to  the  custody  of  the  child ;  but  no  opinion 
was  expressed  contrary  to  the  dicta  in  Keay  v  Wa^tson  above 
mentioned.  Lastly,  in  Hardie  v  Leith^  31st  October,  1878,  6  R. 
115,  the  report  states  that  it  was  maintained  for  the  pursuer  on 
the  authority  of  Keay  v  Watson  that  the  defender's  continued 
denial  of  the  paternity  made  his  offer  to  take  the  child  one  which 
the  mother  was  not  bound  to  accept,  but  that  in  the  view  which 
the  Court  took  their  lordships  found  it  unnecessary  to  express  any 
opinion  on  this  point. 

In  this  state  of  the  authorities,  I  think  that  I,  as  an  inferior 
judge,  am  justified,  if  not  bound,  by  the  opinions  of  the  judges  of 
the  Supreme  Court  in  holding  that  the  defender's  offer  is  not  a 
suJQ&cient  defence,  and  this  is  the  view  taken  by  the  learned  Sheriff 
of  the  county,  whom  I  thought  it  right  to  consult  on  this  subject. 
Naturally,  one  is  not  disposed  to  hand  over  an  illegitimate  child  to 
the  care  of  a  man  who,  whether  conscientiously  or  not,  persistently 
denies  that  he  is  its  father,  and  who  therefore  cannot  be  expected 
to  have  any  natural  affection  for  it.  This  consideration  applies 
more  strongly  to  the  case  of  a  girl  than  to  the  case  of  a  boy,  for  a 
girl  requires  to  live  in  an  atmosphere  of  domestic  affection  if  her 
whole  nature  is  not  to  become  perverted. 

It,  however,  appears  to  me,  on  the  authority  of  Hardie  v  LeUhy 
above  cited,  that  the  pursuer  is  not  entitled  to  decree  for  more 
than  two  years'  aliment,  for  in  two  years  the  girl  will  be  past 
pupillarity,  and  free  to  choose  her  own  residence.  If  then  imable 
to  earn  her  own  living,  the  claim  for  aliment  will,  I  think,  be 
rather  at  her  own  instance  than  at  her  mother's;  but  I  have 
inserted  a  reservation  in  the  pursuer's  favour  in  my  judgment,  in 
case  of  unforeseen  circumstances  (such  as  mental  incapacity  on  the 
part  of  the  girl)  which  may  possibly  give  the  pursuer  a  right  to 
present  a  new  petition  for  aliment  to  the  girl.  J.  H.  B. 

For  pursuer— Mr.  R.  B.  Sueareb,  Greenock. 
For  defender — Mr.  James  Auld,  Greenock. 
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SHERIFF   COURT  OF   LANARKSHIRE.  No.  94. 

John  Crawford,  Pur^^r;  The  Magistrates  and  Town  lahammim. 
Council  of  Glasgow  as  Gas  Commissioners,  SSSl^L 
Defemdera.  oooSWoner.. 

Contract— Glasgow  Gas  Acts,  1869  to  1888 —Failure  to 
stgsply  gas — Relevancy — Damages. — Held  (1)  that  a 
consumer  of  gas  for  non-illuminating  purposes  has 
no  title  to  sue  for  damages  in  consequence  of  the 
supply  being  withheld,  and  (2)  that  a  pursuer  mixing 
up  a  claim  for  damages  for  the  non-supply  of  gas  for 
illuminating  purposes  with  the  non-supply  of  gas  for 
non-illuminating  purposes,  so  that  it  is  impossible  to 
separate  them,  has  not  stated  a  relevant  case.  Opinion^ 
that  a  consumer  may  have  a  claim  of  damages  for  an 
unreasonably  small  extent  of  pressure  of  gas,  as  no 
penalty  is  specially  provided  for  the  breach  of  the  obli- 
gation to  supply  gas  either  in  the  special  Act  of  1869  or 
in  the  Gas  Clauses  Act,  1871. 

This  was  an  action  by  John  Crawford,  printer,  Glasgow, 
against  the  Ma^strates  and  Council  of  Glasgow  as  Com- 
missioners under  the  Glasgow  Corporation  Gas  Acts,  1869 
to  1888,  and  Acts  incorporated  therewith,  for  £7  12s.  8d. 
damages,  in  the  circumstances  narrated  in  the  subjoined 
interlocutors.  The  case  was  originally  raised  in  the  Small 
Debt  Court,  but,  on  account  of  the  novelty  and  importance 
of  the  points  raised,  was  transferred  to  the  Ordinary  Court. 
The  Sheriff-Substitute  (Erskine  Murray)  pronounced  the 
following  interlocutor : — 

Glasgow,  Wth  July,  1891.— The  Sheriflf-Substitute  having  Juiju^wi. 
heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  the  ^^^mJSS?" 
pursuer  John  Crawford,  printer  and  lithographer,  sues  for  damages 
the  Glasgow  Corporation,  in  respect  that  he,  having  obtained  from 
them  for  many  years  gas  for  lighting  purposes,  and  having  in 
1883  got  an  Otto  gas-engine  and  applied  to  them  to  give  him  gas 
to  work  it,  they  did  so  till  26th  November,  1890,  but  on  that  day 
the  supply  ceased  suddenly  and  without  warning,  owing  to  which 
pursuer  had  almost  entirely  to  suspend  his  work  and  a  consider- 
able niunber  of  his  workmen,  thereby  sustaining  loss  and  damage 
to  the  extent  of  £1  12s.  8d.;  finds  (2)  that  the  action  was  origin- 
ally raised  in  the  Small  Debt  Court,  but,  on  account  of  the  novelty 
and  importance  of  the  points  raised,  was  transferred  to  the 
Ordinary  Court ;  sustains  the  defenders'  plea  that  the  pursuer's 
averments  are  irrelevant  and  insuJQ&cient,  and  the  action  as  laid 
is  incompetent ;  therefore  dismisses  the  action  ;  finds  the  defenders 
entitled  to  and  pursuer  liable  in  expenses,  &c.,  and  decerns. 

A.  Erskine  Murray. 

NoU,—By  the  Act  of  1869  (32  &  33  Vict.  cap.  58)  the  Cor- 
poration of  Glasgow  took  over  the  undertakings  of  the  two  former 
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lasab^bim.  gas  companies  in  Glasgow.  By  that  Act,  section  64,  they  are 
GiSSfSToi    ^^^^  to   furnish  (the  word  used  is  "shall")  to  the  owner  or 

ooinmMonen.  occupier  of  a  building  within  50  feet  of  the  CJorporation  mains, 
jttij  u^i»i.    gj^g  fQj,  illiuninating  purposes  on  certain  conditions.     By  section 

®**  MuwS?/"  55  the  illuminating  power  is  to  be  equal  to  twenty-five  sperm 
candles  (which,  by  the  Act  of  1882,  is  reduced  to  twenty).  There 
is  no  provision  as  to  the  degree  of  pressure  in  the  mains.  The 
1869  Act,  section  57,  has  a  provision  for  testing  the  illuminating 
power  at  the  works  at  the  instance  of  any  five  consumers,  and  a 
penalty  not  exceeding  £20  in  case  the  illuminating  power  is 
deficient,  to  be  paid  to  the  complainers.  The  Gasworks  Clauses 
Act  of  1871  is  not  expressly  incorporated  in  the  Corporation's 
Acts;  but  for  various  reasons,  unnecessary  to  go  into,  it  seems 
correct  to  hold  that  its  provisions  may  be  taken  as  generally 
applicable  to  the  Corporation's  gas  undertakings,  in  so  far  as  not 
varied  by,  or  inconsistent  with,  the  provisions  of  the  special  Acts. 
Now,  the  Act  of  1871  provides,  int€r  alia,  section  11,  that  gas 
undertakers  shall  "give  and  continue  to  give  a  supply  of  gas 
"  under  such  pressure  in  the  main  as  may  be  prescribed,"  on 
certain  conditions,  the  gas  to  be  of  a  certain  illuminating  power 
(not  that  fixed  in  the  special  Act  of  1869)  and  of  certain  purity ; 
but  the  1871  Act  itself  prescribes  no  standard  of  pressure. 
Further,  the  1871  Act  provides  that,  where  the  undertakers 
neglect  or  refuse  to  give  a  supply  of  gas  under  such  pressure 
as  is  prescribed,  they  shall  be  liable  to  a  penalty  of  40s.  a  day  for 
each  day  of  default ;  and  if  it  is  proved  to  the  satisfaction  of  two 
justices  that  on  any  day  the  gas  is  under  less  pressure,  of  less 
illuminating  power,  or  of  less  purity  than  it  ought  to  be  under 
the  provisions  of  this  Act  (of  1871)  or  the  special  Act,  the  under- 
takers forfeit  to  the  parties  applying  for  testing  a  sum  not 
exceeding  £20.  The  first  of  these  provisions  evidently  refers 
to  the  original  refusal  or  neglect  to  give  a  supply  at  all ;  the 
second  to  default  in  the  course  of  supply.  But  as  ueithi^  the 
1871  Act  nor  the  special  Act  of  1869  says  anything  about  the 
amount  of  pressure,  there  is  no  provision  for  a  penalty  in  case  of 
the  pressure  being  less  than  a  consumer  contends  that  it  ougbt  to 
be.  Under  the  1871  Act  the  testing  apparatus  only  applies  to 
the  illuminating  power  and  purity,  and  under  the  1869  Act  only 
to  illuminating  power ;  and  while  the  1 869  Act  only  provides  for 
a  penalty  in  case  of  the  illuminating  power  being  insufficient,  the 
1871  Act,  in  addition,  supplies  a  penalty  in  case  of  impurity. 
Now,  when  a  penalty  is  clearly  provided  for  a  breach  of  under- 
takers' engagements,  complainers  can  only  sue  for  the  penalty 
and  not  for  damages.  (See  Atkinson,  2  L.R.  Ex.  Div,  448.)  Are, 
then,  the  undertakers,  where  a  special  Act  is  silent  as  to  pressure  or 
any  penalty  for  want  of  it,  not  boimd  to  provide  any  pressure  at 
all  1    It  seems  that  this  would  nullify  the  other  provisions  of  the 

^^  Acts,  and  that  therefore,  if  they  are  bound  to  give  a  supply 
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of  gas  for  purposes  of  illumination,  they  are  also  bound  to  give  lahawbhibb. 
it  at  a  reasonable  pressure.     But  as  nobody  is  bound  to  take  and    (55™^':jr^;j^ 
use  gas — in  this  case  differing  from  the  case  of  compulsory  water  ComiSSdonew. 
supply — the  Corporation  are  clearly  only  bound  to  maintain  a    ^^y}^^^ 
pressure  which  may  fairly  be  taken  to  be  sufficient  for  ordinary  ^^'TiuSf ""' 
circumstanGes.     They  are  not  bound  to  provide  for  all  exceptional 
and  unusual  circumstances,  and  to  keep  up  the  same  pressure 
whatever  be  the  state  of  the  weather  or  the  sudden  demands  that 
are   made   upon   them   for   lighting   purposes.       All   the   above 
remarks,  however,  refer  only  to  the  use  of  gas  for  illuminating 
purposes. 

But  in  1882  the  Corporation  got  powers,  by  the  Act  of  that 
year,  to  manufacture  and  supply  gas  for  non-illuminating  pur- 
poses. But  here,  as  distinguished  from  the  Acts  as  to  illuminating 
power,  there  is  no  "shall,"  but  only  "may."  Everything  is 
permissive.  The  Corporation  are  not  bound  to  supply  to  all 
and  sundry,  and  no  one  can  call  on  them  to  supply  him.  The 
matter  is  purely  voluntary.  To  such  a  case,  if  to  any  one,  the 
rules  laid  down  in  the  case  of  Hoddeadon  Gas  and  Coke  Co,  v 
Hazelwoody  28  L.J.,  (N.S.),  C.P.  268,  apply.  There  it  was  held 
that,  where,  there  being  no  special  contract  or  obligation  under 
Acts,  a  gas  company  had  been  supplying  a  customer  for  months 
and  he  had  hired  a  meter  for  the  year,  they  were  entitled,  a 
dispute  arising,  to  stop  the  supply  of  gas  even  without  notice,  just 
as  a  butcher  or  grocer  might  stop  supplying  his  customers. 
Manifestly,  therefore,  the  Corporation  can  stop  a  supply  of  gas 
for  non-illuminating  purposes,  even  without  notice,  without  sub- 
jecting themselves  even  in  damages  or  a  penalty. 

The  conclusions,  therefore,  to  which  a  review  of  the  subject 
leads  are  (1)  a  consumer  has  no  right  to  sue  at  all  in  respect  of 
the  stoppage  of  a  supply  of  gas  for  non-illuminating  purposes; 
(2)  ip  respect  of  gas  for  illuminating  purposes,  a  consumer  cannot 
sue  foV  damages  if  the  gas  is  of  too  few  candle  power,  as  for  this 
a  special  penalty  is  imposed,  which  alone  he  can  sue  for.  But  in 
respect  of  a  want  of  reasonably  sufficient  pressure  of  gas  for 
illumfnating  purposes,  it  seems  that  he  may  sue  for  damages, 
as  in  that  case  there  is  no  remedy  provided  ;  while,  though  there 
is  no  pressure  specified  as  essential,  a  reasonable  pressure  is 
implied.  On  the  other  hand,  the  obligations  on  the  undertakers 
being  one-sided,  they  are  only  bound  to  supply  pressure  to  a 
reasonable  extent,  and  any  doubt  must  be  given  in  their  favour. 

In  the  present  case  the  pursuer  got  a  supply  of  gas  for  both 
illuminating  and  non-illuminating  purposes.  He  says  that  on 
27th  November  "the  supply  ceased  suddenly  and  without  wam- 
"ing,  owing  to  which  pursuer  had  almost  entirely  to  suspend 
"his  work  and  a  considerable  number  of  his  workmen,  thereby 
"sustaining  loss  and  damage  to  the  extent  of  £1  128.  8d."  He 
does  not  say  whether  this  was  from  the  want  of  gas  for  illuminat- 
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laraeuribs.   ing  or  non-illuminating  purposes.     It  may,  for  aught  that  he  says^ 
(SmS^owoi    have  been  entirely  the  latter.     Indeed,  his  words  "almost  entirely" 

CommiMionera.  geem  to  infer  that  he  might  have  had  a  sufficient  supply  for 
Joiyjui^iML    illuminating  purposes  had  he  not  continued  to  use  some  for  nou- 

****mdmjt!""  illuminating  purposes.  Now,  whatever  claim  he  possibly  may  have 
under  the  first  head,  he  can  have  none  under  the  second.  Yet 
he  mixes  his  claims  up  so  that  it  is  impossible  to  disentangle  them. 
The  matter  stands  thus  therefore — As  regards  gas  for  illumi- 
nating purposes,  the  complainer  is  not  excluded  from  suing  for 
damages  for  want  of  a  reasonable  pressure,  as  there  is  no  penalty 
applicable  to  such  a  case  for  which  he  might  have  sued  instead. 
As  regards  gas  for  motive  power,  he  has  no  right  to  sue  at  all. 
He  has  so  mixed  up  the  two  claims  that  it  is  impossible  to  hold 
his  case  relevant  to  go  to  proof. 

As  matter  of  fact,  the  Corporation  aver  that  any  deficiency  of 
pressure  on  the  day  mentioned  arose  from  a  cause  over  which 
they  had  no  control,  being,  as  explained,  a  sudden,  heavy,  and 
unexpected  fog,  occasioning  an  inordinate  and  unusual  demand 
for  light.  This,  if  proved,  would  have  been  a  satisfactory  defence, 
even  had  the  pursuer's  case  for  damages  for  want  of  illuminating 
power  been  relevantly  stated.  But,  for  the  above  reasons,  the 
question  cannot  be  gone  into  in  the  present  proceedings. 

A.  R  M. 
The  pursuer  appealed  to  the  Sheriff  (Berry),  who  pro- 
nounced in  the  case  as  follows : — 

July  14. 1808.  Glasgow,  14«A  Jvly^  1892. — Having  heard  parties'  procurators 

Sheriff  BiBBT.  and  considered  the  whole  case,  adheres  to  the  interlocutor  appealed 
against,  finds  the  appellant  liable  in  the  expenses  of  the  appeal, 
and  decerns.  Robert  Berry. 

Note, — In  this,  action  against  the  Corporation,  the  pursuer,  a 
printer  and  lithographer  in  Mitchell  Street,  claims  £7  12s.  8d.  for 
loss  and  damage  said  to  have  been  sustained  by  him  through  the 
sudden  cessation  of  the  supply  of  gas  to  his  premises  on  27th 
November,  1890.  As  laid,  the  claim  is  based  on  a  failure  of  the 
supply  for  the  purposes  both  of  light  and  of  motive  power,  and  it 
has  been  so  dealt  with  by  the  Sherifi-Substitute.  As  presented, 
however,  in  the  course  of  the  appeal,  the  question  for  decision  has 
narrowed  to  that  regarding  the  supply  for  motive  power,  the  real 
dispute  being  whether  the  defenders  are  bound  to  give,  or  perhaps 
rather  to  continue  to  give,  to  the  pursuer  a  supply  of  gas  for  that 
purpose,  or  may,  as  they  maintain,  cease  to  give  such  a  supply  at 
any  time  without  warning.  It  is  said  for  them  that  the  failure  on 
the  day  in  question  arase  from  a  cause  over  which  they  had  no 
control,  the  cause  being,  as  1  understand,  an  occurrence  not 
perhaps  very  unusual  at  that  time  of  year,  viz.,  a  fog,  leading 
to  an  extraordinary  consumption  of  gas  for  lighting  purposes 
throughout  the  city.     Whether  that  would  be  a  sufficient  excuse 
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or  not  is  not  the  question  as  the  case  stands.     There  has  been  no  lahawmhim. 
proof,  and  the  case  on  the  pleadings  must  be  treated  as  if  the    ^JJIowOm 
question  were  whether  it  is  in  the  power  of  the  Corporation  to  oommteioncr^ 
withdraw  a  supply  of  gas  for  motive  power  at  any  moment  with-    Jniy^L*"*' 
out  notice  to  a  consumer  in  the  circumstances  set  forth  in  the  ^'^^rt'^""- 
condescendence.     It  can  hardly  be  supposed  that  they  would  do 
so  capriciously,  but  to  judge  of  the  reasonableness  or  sufl&ciency 
of  their  excuse  in  a  particular  case  a  proof  would  probably  be 
required.     As  the  case  is  now  presented  I   am  relieved  of  the 
necessity  of  considering  whether,  if  the  claim  were  limited  to  one 
in  respect  of  a  failure  in  the  supply  of  gas  for  illuminating  pur- 
poses, the  action  would  be  maintainable.     The  Sheriff-Substitute 
has  gone  with  care  into  that  question,  and  has  come  to  certain 
conclusions  regarding  it.     But  it  is  unnecessary  that  I  should 
follow  him,  the  sole  question  on  which  the  case  comes  to  depend 
being  whether,  for  a  failure  in  the  supply  for  non-illuminating 
purposes,  the  pursuer  can  maintain  the  action. 

Prior  to  their  Gas  Act  of  1882,  the  Corporation  were  not 
empowered  to  manufacture  or  supply  gas  for  heating  or  motive 
purposes.  Their  powers  under  their  previous  statutes  were 
limited  to  a  supply  for  illuminating  purposes,  and  for  these  they 
were,  and  are,  under  statutory  obligation  to  supply  gas  to  the 
owners  or  occupiers  of  buildings  within  a  certain  distance  of  their 
main  pipes.  The  Act  of  1882,  however,  provided  (section  5)  that 
"  the  Corporation  may  manufacture  and  supply  gas  for  all  pur- 
"  poses  other  than  illuminating  purposes  (and  which  gas  is  in  this 
''Act  called  'non-illuminating  gas'),"  and  that  the  gas  supplied 
for  such  other  purposes  should  not  be  subject  to  the  statutory 
conditions  as  to  illuminating  power  which  apply  to  gas  supplied 
for  illuminating  pui-poses.  The  word  "may,"  when  used  in  an  Act 
of  Parliament,  has  often  to  be  construed  as  "  shall,"  but  it  is  not 
suggested  that  it  bears  such  a  meaning  in  the  above  section.  It 
is  admitted  that  the  clause  is  permissive,  although  it  is  maintained 
for  the  pursuer  that,  after  what  took  place  in  the  present  case 
and  after  a  supply  was  once  given,  the  Corporation  could  not  stop 
it,  without,  at  all  events,  reasonable  notice.  The  8th  section  of  the 
Act  of  1882  provides  that  the  Corporation  may  charge  for  non- 
illuminating  gas  supplied,  and  for  any  meters,  burners,  tubes,  <kc., 
supplied,  sold,  or  let  under  the  powers  of  the  Act,  such  price,  rent, 
or  sum  as  may  be  agreed  upon  between  the  Corporation  and  the 
other  party  to  any  such  agreement. 

In  1883  the  pursuer  applied  to  the  defenders  to  connect  a  gas- 
engine  which  he  had  purchased  for  supplying  motive  power  to  his 
machinery  with  their  main  pipe  in  Mitchell  Street,  and  this  they 
accordingly  did,  charging  him  with  and  being  paid  the  expense, 
viz.,  £4  5s.  6d.  Thereafter  they  continued  to  give  him  a  supply 
of  gas  for  the  engine  until  the  day  of  November  on  which  the 
failure  complained  of  occurred,     It  is  contended  for  the  pursuer 
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that  in  these  circumstances  the  defenders  were  boubd  to  continue 
to  give  a  supply  of  gas  sufi&cient  to  give  motive  power  to  his 
machinery,  or,  at  all  events,  that  he  was  entitled  to  reasonable 
notice  if  it  was  to  be  stopped.  This  contention  is  sought  to  be 
rested  both  on  statute  and  on  general  principles  of  law,  but  on 
neither  ground  do  I  think  that  it  can  be  sustained.  As  regards 
common  law,  ret  interventtu  was  said  to  have  taken  place  through 
the  expenditure  of  money  on  making  the  connections  and  the 
alteration  of  the  pursuer's  premises  for  the  purposes  of  the  supply 
with  the  defenders'  knowledge  and  consent.  In  the  absence, 
however,  of  preceding  agreement  to  give  a  supply  of  gas,  of  which 
there  is  no  suggestion  here,  the  principle  of  rei  interventus  cannot 
be  relied  on.  Save,  possibly,  in  very  exceptional  circumstances, 
there  is  no  room  for  the  operation  of  rei  interventns  where  there 
has  not  in  fact  been  a  previous  contract  between  the  parties. 
Then  on  none  of  the  nimaerous  statutory  provisions  which  were 
brought  under  my  notice  does  it  seem  to  me  that  the  pursuer  can 
successfully  rely.  Considerable  stress  was  laid  on  a  provision  in 
section  11  of  the  Gasworks  Clauses  Act,  1871,  to  the  effect  that 
every  owner  or  occupier  requiring  a  supply  of  gas  may  be  required 
to  enter  into  a  written  contract  with  the  imdertakers  (that  is,  the 
Corporation  here)  to  continue  to  receive  and  pay  for  a  supply  of 
gas  for  a  period  of  at  least  two  years  of  a  certain  amount  relative 
to  the  outlay  incurred  in  providing  a  pipe  for  the  purposes  of  the 
supply.  Without  considering  whether  that  condition  applies  to 
gsfi  supplied  for  other  than  illuminating  purposes,  it  is  enough 
that  no  such  contract  a«  the  section  refers  to  has  been  entered 
into.  Neither  was  any  special  arrangement  made  regarding  the 
supply  of  non-illuminating  gas  under  section  8  of  the  Act  of  1882, 
quoted  above.  The  pursuer  was  free  to  stop  taking  a  supply  of 
gas  at  any  time,  and  the  defenders  were,  in  my  opinion,  equally 
free  to  stop  giving  it.  The  case  generally  is  on  all  fours  with  the 
Hoddesdon  Gas  Co,  v  Hazelwood,  28  L.J.  C.P.  268,  where  Mr. 
Hazelwood  had  incurred  expense  to  the  amoimt  of  £30  in  fitting 
his  premises  for  the  reception  of  gas,  and  after  gas  had  been 
supplied  for  some  years,  the  company,  on  a  dispute  arising  as  to 
the  amount  of  a  quarterly  gas  account,  cut  off  the  supply  on  a 
week's  notice.  The  Court  held  that  there  was  no  evidence  from 
which  a  contract  could  be  implied  binding  the  company  to  con- 
tinue to  supply  gas  for  any  specific  period,  or  requiring  them, 
before  discontinuing  the  supply,  to  give  notice  of  their  intention 
to  do  so.  The  fact  of  a  week's  notice  being  given  did  not  enter 
as  an  element  hito  the  decision  The  Chief-Justice  (Cockbuni) 
said  that  he  could  see  no  distinction  between  a  gas  company  with- 
drawing gas  and  a  tallow  chandler  refusmg  to  supply  oil  and 
candles.  The  supply  might  be  put  an  end  to  at  the  pleasure  or 
even  the  caprice  of  either  party.  As  regards  the  question  in 
dispute,  the  Corporation  of  the  city  are,  with  reference^  to  the 
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supply  of  gas  for  motive  power,  in  precisely  the  same  position  as  lasamshtm. 
the  gas  company  were  with  reference  to  the  gas  supply  in  the  (JiJSgow^M 
case  cited.  In  my  opinion,  therefore,  the  pursuer  cannot  succeed  cqwh^* 
in  his  present  claim,  and  the  action  falls  to  be  dismissed. 

R.  B. 
For  pursuer— Mr.  Sam.  M.  Cakrick  (Mesars,  Forbes,  Bryson,  & 

Carrick),  Glasgow. 
For  defenders — Mr.  J.  Bowers,  Glasgow. 


John  M.  Paton,  Pursuer;  John  Currie,  Defender,         No.  95.^ 
Ship — Commission — Time  charter — Custom  of  trade, — Held  Lahawwhim. 
that  there  is  no  custom  of  trade  that  a  broker  is  entitled  Paton  r  Carrie, 
to   charge   cotnmission  against   his   shipowner  for  any 
period  beyond  the  time  of  the  charter  negotiated  by 
him,  during  which  period  the  parties  may,  by  private 
consent,  have  continued  the  charter. 

This  was  an  action  at  the  instance  of  John  M.  Paton, 
shipbroker,  Glasgow,  against  John  Currie,  shipowner,  Bal- 
lachulish,  Argyleshire,  for  £95.  The  pursuer,  acting  on 
behalf  of  defender,  chartered  the  s.s.  "  Easdale  "  on  a  time 
charter  of  one,  three,  six,  or  nine  months,  at  £100  per 
month,  and  was  to  get  a  commission  of  5  per  cent,  on  the 
hire  and  2^  per  cent,  for  managing  the  vessel.  At  the  end 
of  seven  months  the  management  was  taken  out  of  the 
pursuer's  hands  and  given  to  Mr.  Blackater,  another  broker, 
although  the  vessel  still  remained  in  the  same  charterer's 
heuids,  and  a  new  charter-party  was  drawn  out  and 
completed.  The  pursuer  contended  that  he,  having 
chartered  the  vessel  on  time  charter,  was,  under  a  custom 
or  usage  of  trade,  entitled  to  his  commission  so  long  as 
the  charterer  retained  possession  of  the  vessel  and  paid 
freight  therefor,  and  also  because  the  original  charter- 
party  hfiwi  not  yet  expired.  The  defender  offered  £10  5s., 
reserving  all  pleas.  The  Sheriff-Substitute  (Erskine 
Murray)  pronounced  on  the  case  as  follows: — 

Glasgow,  1st  April,  1892.— The  Sheriflf-Substitute  having  Apriu^i892. 
heard  pursuer's  prociuutor  and  counsel  for  defender  and  advised  ®^*m™a?"* 
the  case,  finds  (1)  that  on  25th  September,  1889,  the  pursuer, 
J.  M.  Paton,  shipbroker,  Glasgow,  acting  on  behalf  of  the  defender, 
John  Currie,  hotelkeeper,  proprietor  of  the  s.s.  "  Easdale,"  which 
Paton  was  then  managing,  chartered  her  to  Mr.  A.  F.  Blackater, 
shipbroker,  Glasgow,  acting  on  behalf  of  Mr.  M'Brayne,  steamboat 
owner,  "  for  the  space  of  one,  three,  six,  or  nine  months  on  a  time 
"  charter,"  at  the  rate  of  £100  per  month,  pursuer  getting  a  com- 
mission of  5  per  cent,  on  the  amoiuit  of  the  hire  in  addition  to 
the  2  J  per  cent,  he  got  for  managing  the  vessel ;  finds  (2)  that  at 
the  end  of  seven  months  Blackater,  on  behalf  of  M'Brayne,  pro- 
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LkVM^moL  posing  a  continuation  of  the  charter  at  reduced  terms,  defender 
Pftton  V  cnirie.  proposed  to  Blackater  to  undertake  the  management  of  the 
Apriu  18M.  «  Easdale  "  himself ;  finds  (3)  that  defender  and  Blackater  agreed 
®***iiSS?T.""  ^^^^  Blackater  should  undertake  the  management  for  defender 
for  a  commission  of  5  per  cent,  in  all,  and  accordingly  defender 
directed  pursuer  to  hand  over  the  management  to  Blackater, 
which  was  done,  and  the  new  charter,  No.  8/1,  was  entered  into 
between  defender  and  Blackater,  dated  2nd  May,  1890,  at  £100  a 
month  as  before,  with  certain  additional  powers  to  the  charterers  ; 
finds  (4)  tliat  thereafter  the  "  £asdale  "  remained  in  the  hands  of 
Blackater  on  behalf  of  M'Brayne,  and  pursuer,  after  accounting 
with  defender  up  to  the  date  of  the  transfer,  intimated  no 
claim  for  any  further  commission  nor  took  any  steps  to  recover 
the  same  till  about  13th  January  last,  when  he  raised  the 
present  action,  his  reason  for  doing  so  being,  as  he  says,  because 
he  wished  to  wait  till  the  commission  had  acciunulated  to  an 
amount  worth  fighting  for,  as  he  knew  that  his  claim  would  be 
contested;  finds  (5)  that  he  now  claims  commission  at  the  rate 
fixed  in  the  charter-party.  No.  7/1,  from  the  termination  of  his 
management  up  to  the  date  of  the  action,  on  the  groimd  that 
by  the  usage  of  trade  a  broker  having  chartered  a  vessel  on  time 
charter  for  a  specified  period  to  certain  charterers  is  entitled  to 
commission  thereon  at  the  rate  originally  stipulated  so  long  as 
said  charterers  retain  possession  of  the  vessel  and  pay  freight 
therefor;  and  also  on  the  ground  that  under  the  charter-party 
No.  7/1  of  process,  the  original  charter  has  not  yet  terminated,  it 
containing  a  clause  that  £100  per  month  is  to  be  paid  "until  the 
"  vessel  is  again  returned  to  the  charterer,  he  or  they  having  pre- 
"viously  given  not  less  than  ten  days'  notice;"  finds  (6)  that 
defender,  reserving  all  pleas,  has  offered  in  his  defences  £10  5s. 
to  pursuer  in  full  of  his  claim :  Finds  on  the  whole  case  and  in 
law  (1)  that  the  pursuer  has  failed  to  prove  the  custom  or  usage 
founded  on ;  (2)  that,  as  regards  the  terms  of  No.  7/1,  the  clause 
quoted  only  imports  that,  as  the  vessel  is  let  "  for  the  space  of 
"  one,  three,  six,  or  nine  calendar  months,  at  charterer's  option," 
the  hire  is  to  be  paid  up  only  to  whichever  of  these  periods  she  is 
returned  at,  provided  that  ten  days'  notice  has  been  given  before 
the  period  of  return  of  the  fact  that  she  is  to  be  returned,  the 
clause  only  referring  to  time  inside  the  nine  months  of  the  possible 
duration  of  the  charter  but  not  to  any  time  beyond ;  (3)  that  the 
charterer  could  not,  as  a  matter  of  right,  have  demanded  the  can- 
cellation of  the  contract  at  the  end  of  seven  montlis,  and  the 
change  made  at  that  time  was  simply  a  departure  made  from  the 
original  charter-party  of  consent  of  parties;  (4)  that  in  these 
circumstances  pursuer  was  entitled  to  commission  to  the  close  of 
the  period  of  the  charter-party  which  he  had  negotiated,  but  was 
not,  as  a  matter  of  right,  entitled  to  commission  for  any  further 
period ;  therefore  finds  defender  liable  to  pursuer  in  £10,  being 
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the  amount  of  two  months'  commission,  with  Ss.  of  expenses  as  laxLvmnM, 
the  equivalent  of  Small  Debt  expenses  had  the  action  been  raised  PatonyOamc. 
in  the  Small  Debt  Court,  as  it  ought  to  have  been ;  quoad  ultra    ApriiMsw. 
finds  the  defender  entitled  to  and  pursuer  liable  in  expenses  from  **^^JS??/"* 
the  date  of  lodging  the  defences,  and  decerns. 

A.  Erskinb  Murray. 

If'oU. — The  evidence  on  the  question  of  usage  does  not  prove 
that  any  such  custom  as  that  averred  exists,  giving  a  right  to  the 
pursuer  to  demand  commission  for  any  period  after  the  expiry  of 
the  time  contract  negotiated  by  him.  All  that  is  proved  is  that, 
where  no  change  is  made,  such  a  commission  is  frequently  paid. 
But  the  custom  has  not  been  proved  to  be  so  universal  that  each 
party  was  entitled  to  rely  on  it  as  embodied  in  the  transaction 
between  them.  The  pursuer  himself  shows  this  when  he  says 
that  he  anticipated  that  the  claim  would  be  resisted,  and  there- 
fore did  not  intimate  it  till  it  was  worth  fighting. 

An  analogy  has  been  sought  from  the  case  of  brokers  employed 
in  negotiating  the  sale  of  a  ship.  But  that  is  a  single  transaction. 
A  better  analogy  would  be  the  case  of  conmiission  paid  to  a 
traveller  who  introduces  customers,  but  who  certainly  could  not 
claim  commission  on  sales  by  his  employers  to  these  customers 
after  the  cessation  of  his  employment  to  the  end  of  time.  A 
broker  introducing  a  CTistomer  to  a  shipowner  has  certainly  no 
more  right,  legal  or  moral,  to  payment  of  commission  for  a  period 
outside  of  that  of  the  charter  negotiated  by  him  than  a  traveller 
has  to  commission  on  sales  to  customers  brought  by  him  after  the 
period  of  his  employment  has  expired.  A.  E.  M. 

For  pursuer— Mr.  J.  Watson  Purvis,  Glasgow. 
For  defender— Mr.  John  E.  Wilson,  Glasgow. 


David  Maxwell,  Pv/rmer ;    Thomas  Forsyth,  &c.,         No.  96. 


Lahakkshiu. 


Defenders, 

Master  and  Sei^vant — Payment  for  hoard, — Held  that  a  party  F5SythI*ftc. 
luider  an  agreement  by  which  he  was  entitled  to  demand 
an  allowance  for  board  at  one  place  was  not  entitled  to 
repayment  of  the  board  paid  by  him  at  another,  where  he 
had  been  detained  contrary  to  agreement,  but  with  his  own 
acquiescence.  Further  held  that  he  could  not  have  been 
entitled  to  damages  as  he  did  not  lose,  but  gain,  pecimi- 
arily  by  the  change  so  made,  the  place  to  which  he  was  ' 
entitled  to  go  being  so  much  more  expensive  that  the 
extra  allowance  for  botird  would  have  been  swallowed  up. 

Process — Diligence  for  recovery  of  documents,. — Held  that 
letters,  «kc.,  passing  between  firms  or  their  partners  at 
home  and  firms  or  their  partners  abroad  could  be 
recovered. 

This  was  an  action  by  David  Maxwell,  commercial 
traveller,  Inverkeithing,  against  (1)  Thomas  Forsyth  and 
others  representing  John  H.  JTamieson  &  Co.  and  Jami^son, 
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LAVAEKuiifti.  Forsyth,  &  Co.,  and  (2)  Forsyth,  Buchanan,  &  Co.  of 
PoSJSS^fcc.  Glasgow  and  South  Africa,  for  certain  sums  of  money 
which  he  alleged  were  due  to  him  in  respect  of  board 
in  South  Africa.  In  the  course  of  the  case  the  pursuer 
lodged  a  specification  calling  for  certain  documents  passing 
between  the  defenders'  partners  or  their  firms  at  home 
and  abroad.  The  Sheriff-Substitute  (Erskine  Murray) 
approved  of  it  so  far  as  regarded  letters  passing  between 
the  firms  or  their  partners  at  home  and  the  firms  or  their 
partners  abroad,  and  granted  a  commission  to  take  the 
evidence  of  havers.  The  following  note  was  appended  to 
the  interlocutor : — 
Marchw,i8i«.  In  the  case  of  Livingstone,  22  D.  1333,  it  was  held  that  where 
***mdrea*"*  ^  J^"7  *^*^  ^^  ^  ^^®  place  a  diligence  to  recover  letters  between 
defenders,  who  might  be  adduced  as  witnesses,  was  refused.  But 
this  was  on  the  special  ground  that  they  could  not  be  \ised  as 
evidence  per  se.  To  enable  them  to  be  laid  before  the  w^itnesses 
at  the  trial,  that  questions  founded  on  them  might  be  asked,  as 
the  Lord  President  says,  "the  party  who  desires  to  recover  letters 
"  that  are  in  existence  may  cite  the  person  who  has  them  to  the 
"  trial,  and  may  get  them  then  and  use  them."  "  The  words 
"thought  material  must  form  a  part  of  the  deposition  of  the 
"  witness." 

In  the  case  of  Tannett,  11  Macph.  931,  the  Ck)urt  held  that 
correspondence  with  workmen  might  be  used  as  evidence  (evidently 
j!)er  se),  but  that  letters  between  partners  could  only  be  recovered 
under  exceptional  circumstances,  as,  for  instance,  "  if  one  partner 
"  had  been  sent  to  another  country  to  act  for  the  firm."  Here  the 
specification  has  been  allowed  to  the  extent  falling  under  the 
exception  in  the  case  of  Tann^tt. 

It  must  be  remarked,  however,  that  the  case  of  Livingstone 
does  not  prevent  even  the  documents  themselves  being  produced, 
to  be  shown  to  witnesses,  on  a  citation  against  havers. 

This  was  appealed  to  the  Sheriff  (Berry),  who  adhered, 
and  remitted  the  case  to  the  Sheriff-Substitute  for  further 
procedure.  Thereafter  an  interlocutor  on  the  merits  was 
issued  by  the  Sheriff-Substitute  as  follows : — 
Apriiwj^isw.  Glasgow,  ISth  April,  1892.— The  Sheriff-Substitute  having 
^***Muil"*"*  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  the 
pursuer  David  Maxwell  entered,  on  24th  September,  1888,  into 
the  agreement,  No.  10  of  process,  with  J.  H.  Jamieson  &  Co.,  now 
represented  by  the  defenders  T.  Forsj-th  &  Co.,  \mder  which  it  was 
agreed  that  pursuer  should  "  proceed  by  mail  steamer  to  Natal  iu 
"October  next,  and  from  thence,  as  soon  as  defenders  should 
"determine,  to  Barberton,  Transvaal,"  to  serve  as  storekeeper 
ther^j  in  their  business ;  that  the  term  of  a^peement  should  be 
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three  years;  that  a  salary  of  £120,  £140,  £160  per  annum  Lahambhibi. 
should  be  paid  ;  and  hirther,  that  pursuer  "  shall  also  be  entitled  fSSK^ac 
"to  share  in  the  allowances  made  for  board  to  the  employes  of  ApriilsTiaw. 
"defenders  at  Barberton,  and  provided  he  should  prefer  not  to  sheriffiuKivB 
"board  at  the  store  he  shall  receive  in  lieu  thereof  a  sum  not  *''^»*^^- 
"  exceeding  £3  monthly  " ;  finds  (2)  that  it  is  admitted  that  under 
this  agreement  both  parties  contemplated  that  pursuer's  ultimate 
place  of  service  was  to  be  Barberton,  though  he  might  be  detained 
temporarily  at  defenders'  place  of  business  at  Durban,  in  Natal, 
before  going  there ;  finds  (3)  that  as  regards  the  board,  the  mean- 
ing must  be  held  to  be  that  when  at  Barberton  pursuer  was  to  be 
entitled  either  to  sleep  at  the  store  and  get  out  of  the  store  goods 
to  the  extent  of  the  allowances  made  to  the  other  employes, 
which  have  been  proved  to  be  £2  10s.  to  £3  a  month,  or,  if 
living  outside,  to  get  a  money  allowance  of  £3  a  month,  the 
reason  of  this  being,  as  is  shown  by  the  evidence,  that  living  was 
and  is  expensive  up  at  Barberton;  finds  (4)  that  when  pursuer 
reached  Durban  defenders'  resident  partner  found  it  more  con- 
venient to  keep  him  at  Durban  to  work  in  their  premises  there, 
occasionally  travelling  in  Natal,  and  he  boarded  and  lodged  in 
Durban  at  an  expense  of  about  £5  10s.  to  £6  a  month ;  finds  (5) 
that  he  never  complained  of  not  being  sent  up  to  Barberton  till 
he  had  been  a  long  time  with  defenders,  and  even  then  said  to 
defenders'  resident  partner  that  he  was  at  their  disposal  to  keep 
him  at  Diu-ban  or  send  him  to  Barberton ;  finds  (6)  that  never  till 
about  the  close  of  his  three  years'  engagement  did  he  make  any 
claim  for  repayment  of  the  board  he  had  been  paying  in  Durban, 
either  to  the  partner  resident  in  Durban  or  in  his  letters  to 
defender's  partner  at  home ;  finds  (7)  that  now,  the  term  of  his 
engagement  being  expired,  and  the  transactions  between  them 
having  been  otherwise  settled,  he  has  raised  the  present  action 
against  defenders  for  the  board  paid  by  him  diuring  the  three  years 
he  was  living  at  Durban;  finds  (8)  that  defenders  have  proved  that 
the  rate  of  board  and  lodging  at  Barberton  was  and  is  so  large, 
being  about  £10  a  month,  that  even  receiving  £3  a  month  as 
allowance,  pursuer  would  at  Barberton  have,  in  addition  thereto, 
spent  more  necessarily  than  at  Durban  :  Finds  on  the  whole  case 
and  in  law  (1)  that  under  the  agreement  pursuer  was  hot  entitled 
to  board,  or  to  allowance  in  place  thereof,  anywhere  except  at 
Barberton,  and  that  therefore  he  is  not  entitled  under  the  agree- 
ment to  claim  for  board,  or  for  allowance  in  place  of  board,  at 
Durban ;  (2)  that,  while  the  present  action  is  not  one  of  damages, 
even  had  it  been  so,  no  damages  have  been  proved,  as  though  he 
was  entitled,  had  he  chosen,  to  demand  to  be  sent  up  to  Barberton, 
he  would  have  been  a  loser  by  being  sent  there,  as  his  expenses 
would  have  exceeded  what  they  were  at  Durban,  even  though  the 
contract  allowance  of  £3  were  added  thereto;  (3)  that  as  matter  of 
fact  he  must  be  held  to  have  acquiesced  in  his  being  retained  at 
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Lajabmhiml   Durban;    therefore  asBoilzies   the  defeudenj;   finds   the   pursuer 
FoSythf^i.    ^^^^^  ^  them  in  expenses,  &c.,  and  decerns. 
ApriilTiaw.  ^'  Ebskinb  Murray. 

sheriffiuKin  Note, — The  sum  for  board  is  only  payable  in  respect  of  ser- 
vices up  at  Barberton.  If  pursuer  objected  to  work  at  Durban 
instead  of  going  to  Barberton,  he  should  have  insisted  on  being 
sent  there,  as  he  would  have  been  entitled  to  do.  Had  he  done 
so,  however,  he  would  have  been  a  loser,  as  the  expenses  at  Bar- 
berton would  liave  exceeded  the  expenses  at  Durban  by  more  than 
the  allowance  of  £8.  He  wisely  acquiesced  and  agreed  to  remain 
at  Durban,  and  never  made  any  claim  for  board  till  the  end  of  his 
agreement.  But  neither  is  he  entitled  to  it  by  agreement,  nor 
has  he  suffered  any  damages  by  the  defenders  keeping  him  at 
Durban.  A.  E.  M. 

For   pursuer— Mr.   J.   Guthrie   Smitu  (Messrs.  Muibhead   & 

Guthrie  Smith),  Glasgow. 
For  defenders— Mr.  Wiujam  Hislof  (Messrs.  Mair,  Gemmel,  & 
UiSLOP),  Glasgow. 


No.  97.     John  Hassen,  Pursuer;  W.  &  J.  M'Lintock,  Defenders. 

liAXAmnHiM.  Expetues — Reparation — Doy  bite, — ^£12  of   damages   having 

iTLtaJwi.  he&a.  awarded  to  a  boy  as  compensation  for  having  been 

—  bitten  by  a  dog,  held  that  the  expenses  of  an  Ordinary 

Court  action  should  be  awarded,  seeing  that,  when  the 

action  was  raised,  it  was  not  possible  to  estimate  the 

extent  of  injury  that  might  ensue. 

This,  was  an  action  raised  in  tiie  Ordinary  Court  by 
John  Hassen,  as  tutor  and  administrator-in-law  of  his 
pupil  son  Charles  Hassen,  against  W.  &  J.  M'ldntock, 
Olasgow,  concluding  for  £250  of  damages  in  respect  of 
Charles  Hassen  having  been  bitten  by  a  dog  belonging 
to  the  defenders.  The  defenders  denied  liability,  and 
pleaded  that,  as  the  injuries  were  slight,  the  case  should 
have  been  tried  in  the  Small  Debt  Court  The  Sheriff- 
Substitute  (Erskine  Murray)  pronounced  the  following 
interlocutor  in  the  case : — 
March».i8w.  GLASGOW,  2%th  Mavck,  1892.— The  Sheriff-Sxibstitute  having 
^^liuwuS"*  heard  parties*  procurators  and  advised  the  case,  finds  (1)  that  the 
defenders  W.  &  J.  M'Liutock  have  a  confectionery  work  on  the 
south  side,  near  which,  in  Portugal  Street,  they  have  a  stable 
and  van  shed,  the  latter  of  which  opens  off  the  street  with  a  laiige 
double  door,  in  which  there  is  a  smaller  door  of  ordinary  sice, 
above  which  stable  and  van  shed  there  is  a  hay  loft,  from  which 
to  the  ground  there  is  no  stair  but  only  what  may  be  called  a 
pigeon  ladder ;  finds  (2)  that  for  a  number  of  years  the  defenders 
have  had  a  female  retriever  named  "  Flora,"  which,  having  bitten 
several  persons,  has  been  for  the  last  nine  months  or  so  almost  entirely 
—  confined  to  the  hay  loft,  where  the  monotony  of  her  imprisonment 

has  been  diversified  by  the  occasional  annihilation  of  rataj^ 

Digitized  by  VjOC 


SHEMFF  COURT  REPORTS.  271 

(3)  that  a  son  of  "Flora's,"  like  her,  a  black  retriever,  now  about  .u«AaMHi*i. 
three  years  old,  named  '^  Jem,"  has  its  sleeping  place  in  a  tub  at  ^fjS^. 
the  far  end  of  the  van  shed,  and  during  the  day  passes  its  life  ng^niTii;  im. 
partly  on  the  premises,  partly  at  the  confectionery  works,  partly  Bheriffiuxisi 
going  about  the  town  with  the  men,  and  partly  in  inspecting  "**^^* 
operations  at  a  neighbouring  veterinary  forge,  attracted  by  its 
warmth  ;  finds  (4)  that  in  the  ordinary  sense  of  the  word  "Jem" 
does  not  appear  to  be  a  vicious  dog  or  one  of  ferocious  temper;  finds 
(5)  that  on  the  other  side  of  the  street  there  is  a  large  school  attended 
by  several  hundred  boys,  who  have  a  dinner  interval  beginning  at 
half-past  twelve  p.m.;  finds  (6)  that  some  of  the  boys  of  this 
school  have  been  in  the  habit^  when  the  van  shed  door  was  shut, 
and  "  Jem  "  known  to  be  inside,  of  aggravating  it  by  kicking  at  the 
door  and  tapping  it  on  the  nose  or  foot  with  a  stick  if  they  pro- 
jected outside  beneath  the  door;  finds  (7)  that  at  half-paJ3t  twelve, 
when  the  boys  come  out,  there  is  generally  a  great  racket  on  the 
street,  and  sometimes  some  mischief  done,  in  consequence  of  which 
the  policeman  on  the  beat  has  of  late  been  ordered  to  be  present 
at  that  hoiu*;  finds  (8)  that  in  September  last,  about  6  p.m.,  a 
boy  named  Musgrove,  having  been  sent  out  on  a  message  by  his 
mother,  was  passing  defenders'  premises,  when  the  dog  "  Jem " 
rushed  out  without  any  provocation  at  the  time  and  bit  him 
slightly  on  the  calf  of  the  left  leg,  in  consequence  of  which  Mrs. 
Musgrove  called  with  the  boy  and  spoke  to  the  defender  J. 
M'liintock  on  the  subject,  and  he  made  an  offer  to  provide  medical 
attendance,  which,  however,  fell  through,  and  nothing  was  done, 
the  bite  being  so  slight  that  the  boy  Musgrove  was  never  kept 
away  from  school ;  finds  (9)  that  in  November  last  the  defenders 
employed  two  men.  Mulligan  and  Oolquhoun,  to  clip  their  horses, 
a  work  which  was  going  on  on  19th  November  last  in  the  van 
shed,  a  third  man,  Laughlan,  giving  the  others  a  hand ;  finds  (10) 
that  for  light  the  van  shed  door  stood  open,  the  horse  was  being 
held  athwart  the  door,  Mulligan  was  clipping  under  its  belly, 
while  Colquhoun  held  up  one  foot  and  Laughlan  held  the  head, 
and  the  dog  "Jem"  was  lying  in  its  tub  at  the  far  end  of  the 
shed;  finds  (11)  that  at  half-past  twelve,  on  the  boys  being  let 
out  from  school,  they  came  trooping  out  and  running  about, 
making  no  doubt  the  noises  usual  on  such  occasions,  and  some  of 
them,  perceiving  the  clipping  going  on,  stopped  on  the  pavement 
or  street  outside  to  watch  what  was  doing;  finds  (12)  that  Mul- 
ligan seems  to  have  driven  them  away,  but  shortly  thereafter 
another  wave  of  boys  came  along  and  about  a  dozen  of  them  again 
stopped  opposite  the  door  to  look  in ;  finds  (13)  that,  while  they 
were  doing  so,  the  dog  "Jem  "  suddenly  sprung  up  from  its  tub  in 
the  rear,  and,  rushing  out  of  the  door,  scattered  the  boys,  and 
seizing  with  its  teeth  a  boy  named  Charles  Hassen,  thirteen  years 
old,  son  of  pursuer  John  Hassen,  bit  him  severely  on  the  outer 
side  of  the  right  thigh ;  finds  (14)  that  the  boy  was  taken  home. 
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LuAMtsHiM.  was  treated  there  by  Dr.  Barry  with  caustic,  <fec.,  ordered  to  bed, 

jHwjenj      kept  there  for  several  weeks,  baudaged  and  waterniressed,  and, 

Marchli.  1802.  ^^^  Buffering  a  good  deal  of  pain  at  first,  has   made  a  good 

8herifrEM«»i  recovery,  and  is  now  quite  well,  no  permanent  evil  results  being 

Murray.      ^  ^  apprehended,  four  months  having  now  elapsed,  and  the  dog 

having  shown  no  sign  whatever  of  hydrophobia;  finds  (15)  that 

the  pursuer  raised,  in  the  beginning  of  January,  the  present  action 

against  defenders :  Finds  on  the  whole  case  and  in  law  (1)  that, 

considering  that  the  dog  "  Jem  "  was  known  to  defenders  to  have 

bitten  a  boy  in  September,  precautions  ought  to  have  been  taken 

to  prevent  its  biting  others ;  (2)  that  in  the  circumstances  £12 

appears  to  be  a  fair  measure  of  damages ;  therefore  decerns  for 

the  said  sum  of  £12,  with  interest  from  this  date  as  craved; 

finds  the  defenders  liable  to  the  pursuer  in  expenses,  &o. 

A.  Erskine  Murray. 

Note. — Full  expenses,  rather  than  Small  Debt  expenses,  have 
been  given,  because,  although  the  amount  might  have  been  sued 
for  in  the  Small  Debt  Court,  it  was  hardly  possible  to  tell,  when 
the  action  was  raised,  more  than  two  months  ago,  whether  the 
consequences  might  not  have  been  far  more  serious  than  they 
turned  out  to  be. 

As  to  the  amount  of  expenses,  probably  Dr.  Barry's  account 
may  not  be  more  than  £1.  But  it  must  be  remembered  that  not 
only  did  the  boy  suffer  much  at  first,  but  he  and  his  parents  must 
have  suflFered  nmch  mental  trouble  and  anxiety  for  a  considerable 
time.  It  is  not  like  the  case  of  an  ordinary  injury,  where  the 
actual  physical  result  falls  only  to  be  considered,  and  where  there- 
fore £2  or  £3  might  have  been  sufficient. 

As  to  the  accident  itself,  the  dog  no  doubt  probably  thought 
itself  within  the  sphere  of  its  duty  in  driving  away  the  boys  from 
the  stable  door.  But  biting  was  an  unjustifiable  step  beyond  the 
line.  The  boys  had  not,  on  that  occasion  at  least,  been  anyway 
annoying  the  dog,  and  the  mere  looking  at  the  clipping  out  of 
natural  curiosity  could  no  way  justify  the  dog's  assault.  Now, 
the  dog  was  known  by  defenders,  from  its  biting  the  boy  Musgrove 
in  September,  to  be  not  immaculate.  They  should  have  directed 
their  employes  so  to  look  after  the  dog  that  it  could  not  be 
induced  or  enabled  to  repeat  its  offence.  A.  K  M. 

For  pursuer — Mr.  Jos.  Shauohnessy,  Glasgow. 
For  defenders— Mr.  John  Mackinnom,  Glasgow. 


No.  98.  SHERIFF   COURT   OF  STIRLINGSHIRE. 

STiRujfOBBiRs.     Magistrates  of  Falkirk,  Puratiera;   Denis  Lundie, 


ktrk^JLradie,  Defender, 


Falkl 


Cessto — Bankruptcy  Act,  1856,  sec,  14 — Contingent  debt — 
Claim  for  expenses  in  litigation. — A  petition  for  cessio 
was  presented  by  creditors  whose  debt  consisted  of  a 
decree  for  expenses  in  a  Ck>urt  of  Session  action  raised 
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against  them  by  the  debtor.     This  decree   had   been  stirliiigbhih*. 
extracted  eleven  mouths  previous  to  the  presentation    Magistrates  of 
of  the  petition,  and  no  appeal  to  the  House  of  Lords  ^*"'^*Llf'"°***'" 
had  been  intimated.     Held  that  the  debt  was  not  con- 
tingent in  the  sense  of  the  14th  section  of  the  Bank- 
ruptcy Act,  1856.     Question  whether  the  section  applies 
to.  the  process  of   cessio  so   as   to  exclude  a   petition 
founded  upon  a  contingent  debt. 

This  was  a  petition  for  cessio  at  the  instance  of  the 
Provost  and  Magistrates  of  Falkirk  against  Denis  Lundie, 
formerly  a  spirit  merchant  in  that  town,  and  was  presented 
on  29th  of  Jmie,  1892.  In  1890  the  respondent  brought  an 
action  of  reduction  against  the  petitioners,  in  which  he  was 
unsuccessful,  a  decree  of  absolvitor  and  expenses,  amount- 
ing to  £73  lis.  4d.,  having  been  pronounced  on  2nd  and 
extracted  on  31st  July,  1891.  The  respondent  took  no 
steps  to  appeal  this  judgment,  but  upon  the  petition  for 
cessio,  which  was  founded  upon  this  decree,  being  presented, 
he  appealed  and  opposed  it  upon  the  ground  that,  as  there 
was  still  time  within  which  to  appeal,  the  debt  was  struck 
at  by  the  14th  section  of  the  Bankruptcy  Act,  1856,  which 
provides  that  the  claim  of  the  petitioning  creditor  must  not 
be  contingent.  The  Sheriff-Substitute  (Scott-Moncrieff), 
after  hearing  parties,  pronounced  the  usual  interlocutor 
ordaining  the  debtor  to  appear  for  examination  and  to  lodge 
a  state  of  his  affairs.  The  foUovring  note  was  appended 
to  the  interlocutor : — 

This  application  for  cessio  is  opposed  on  the  ground  that  the  J"pc»>.^«b. 
debt  of  the  petitioning  creditors  is  contingent.  The  respondent  ®MolciSii5f" 
founds  upon  the  recent  case  of  Forbes  v  Wkyte,  Nov.  29,  1890, 
18  R.  182.  It  is  argued,  on  the  other  hand,  in  the  first  place, 
that  under  the  Cessio  Act  the  distinction  between  contingent  debts 
and  others  presently  due  does  not  exist.  1  confess  that  I  should 
hesitate  to  accept  this  view,  although  there  is  certainly  something 
to  be  said  for  it  upon  a  comparison  of  the  Bankruptcy  with  the 
Debtors'  Act,  1880.  But  the  petitioners  further  contend  that  the 
authority  of  Forbes  does  not  apply  to  the  present  case.  In  the 
former  case  the  debt  consisted  of  the  taxed  amount  of  expenses  in 
a  CJourt  of  Session  action,  for  which  interim  execution,  pending 
appeal,  had  been  granted  "upon  caution  in  common  form  to  repeat 
"  the  same"  in  the  event  of  a  reversal  of  the  decision  in  the  House 
of  Lords,  to  which  appeal  had  been  taken.  The  Court  was  clearly 
of  opinion  that  this  debt  was  contingent  and  could  not  form  the 
ground  of  a  sequestration  petition.  "It  appears  to  me,"  said 
Lord  Adam,  "  that  when  the  decree  of  the  Court  of  Session  ascer- 
"  tained  the  amount  of  the  debt  and  that  it  was  due,  it  was  not 
"  ascertained  by  a  final  judgment  that  the  debt  was  due,  for  the 
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Sh«rtffBooTT- 
MoacEixrF. 


atiELiBosHiM.  "  effect  of  the  presentation  of  the  appeal  to  the  House  of  Lords 
FaSSft^JLundie  "  ^^  *'^*  ^^  ^^  "^  longer  ascertained  by  a  final  judgment  that 
June's;  1M2.    "  ^hc  debt  wa«  due." 

Now,  in  the  present  case  the  debt  is  also  a  decree  for  expenses 
by  the  Court  of  Session,  but  there  has  been  no  appeal  taken  to  the 
House  of  Lords,  and  all  that  can  be  said  is  that  there  is  still  time 
within  which  such  an  appeal  is  competent.  Eleven  months  liavc 
elapsed  since  the  decree  was  extracted,  and  the  decision  of  the 
Coiut  has  not  yet  been  called  in  question.  In  these  circumstances, 
although  the  point  is  not  free  from  difficulty,  I  am  not  disposed  to 

I  give  effect  to  the  respondent's  contention,  and  hold  that  this  debt 
is  at  the  present  time  one  of  a  contingent  natvn^.  The  mere  pos- 
sibility of  an  appeal  is  surely  not  the  same  thing  as  an  appeal 
actually  taken.  W.  G.  S.-M. 

For  petitioners — Messrs.  John  Wilson  &  Sons,  Falkirk. 
For  respondent — Messrs.  A.  &  J.  C.  Allan  &  Co.,  Falkirk. 


No.  99. 

STI&LlirOSHIBX. 

Qarnkirk  Fire 

CUy  Co.  V 
Doagftl  k  Sons. 


June  15, 188X. 


Sheriff  BooTT- 

MOXCEIBJTF. 


Garnkirk  Fire  Clay  Co.,  Pursuers;    James  Dougal  & 
Sons,  Defe^iders. 

Debtor  and  Creditor  —  Delegation  —  Implied  discharge  — 
Creditors^  boohs, — Goods  were  ordered  by  the  representa- 
tive of  A's  firm  from  B's  firm,  and  were  invoiced  aud 
sent  to  A,  while  an  entry  of  the  order  was  made  against 
A  in  B's  books.  A  at  once  wrote  and  explained  that  the 
goods  were  for  C,  a  partner  of  the  firm,  but  as  an 
individual.  B  proceeded  to  substitute  C*s  name  in  the 
books,  and  followed  this  up  by  invoicing  the  goods  and 
sending  the  account  to  him.  C  took  no  notice  of  either 
invoice  or  accounts,  and  subsequently  became  insolvent. 
Held,  in  an  action  by  B  against  A,  that  any  claim  against 
the  latter  had  been  lost  by  the  acceptance  of  C  as  the 
debtor. 

The  following  judgment  was  pronounced  by  the  Sheriff- 
Substitute  (Scott-Moncrieff): — 

The  circumstances  of  this  case  are  somewhat  peculiar.  It  is 
an  action  to  recover  payment  of  the  price  of  certain  goods  alleged 
to  have  been  supplied  by  the  pursuer  to  the  defenders'  firm.  The 
defenders*  representative  says  that  he  thinks  the  order  for  these 
goods  was  originally  given  by  him  in  the  name  of  the  individual 
who  was  at  that  time  managing  director  of  the  defenders'  firm. 
The  clerk  of  the  pursuers  is  positive,  and  swears  that  the  order 
was  for  the  defenders'  firm.  He  wrote  it  down  at  the  time,  and 
entered  it  in  his  books  accordingly,  and  if  the  question  had  turned 
upon  the  terms  of  the  original  order  the  pursuers  would  have  been 
entitled,  in  my  opinion,  to  succeed.  But  after  the  goods  were 
invoiced  and  sent  off  to  the  defenders  they  wrote  at  once  pointing 
out  that  these  articles  were  for  the  private  use  of  a  partner,  and 
requesting  that  they  should  be  charged  to  his  account.  Now,  the 
pursuers  proceeded  to  delete  the  name  of  the  defenders'  firm  and 
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sulistituted  that  of  the  partner  in  their  books,  and  then  invoiced  stimhioihim. 
the  goods  afresh  to  him,  to  whom  they  also  subsequently  sent  the  ^cSy^co^" 
account.  He  has,  I  understand,  without  repudiating  it,  never  Dougai^som. 
offered  to  pay  it^  and  has  latterly  got  involved  in  pecuniary  J"n«Jf;^i8«- 
difficulties.  It  is  now  sought  to  make  the  defenders  liable.  In  MS3S5iwf' 
my  opinion  the  pursuers  have  lost  any  claim  which  they  ever  had 
against  the  defenders.  The  law  rightly  gives  great  weight  to  a 
creditor's  business  books;  but  if  these  are  to  tell  in  his  favour  they 
must  equally  tell  against  him.  The  pursuers  might  have  retained 
the  defenders'  name  in  their  books,  or  intimated  that,  while  obeying 
their  request,  they  still  reserved  recourse  against  the  defenders  as 
the  parties  who  had  originally  ordered  the  goods.  But  they  did 
not  do  this.  Suppose  it  had  been  the  common  case  of  a  seller 
with  his  books  and  an  alleged  purchaser  who  denied  the  whole 
transaction,  how  could  the  seller  have  got  over  his  own  writing? 
There  are  not  many  authorities  upon  the  point,  but  the  case  of 
Pearston  v  Wilson  &  M'Lean,  Dec.  18,  1856,  19  D.  197,  bears 
a  considerable  resemblance  to  the  present.  In  that  case  much 
importance  was  attached  to  an  entry  in  the  pursuer's  ledger  un- 
favourable to  his  contention,  although  it  was  contradicted  by 
another  in  the  day-book.  After  the  present  action  was  raised  the 
defenders  wrote  stating  that  they  found  one  item  in  the  account 
was  for  the  firm,  and  tendering  payment.  It  is  contended  that 
this  act  on  their  part,  being  inconsistent  with  their  original  position, 
ought  to  have  the  effect  of  rendering  them  liable  in  the  whole. 
But  why  should  an  act  which  may  be,  and  presumably  is,  the 
honest  confession  of  a  mistake  have  such  consequences?  There  is 
no  suggestion  of  fraud  in  the  case;  had  there  been,  it  would  have 
been  a  different  matter. 

Modified  expenses  were  allowed  to  the  defender. 

For  pursuers— Mr.  T.  Gibson,  Falkirk. 

For  defenders— Messrs.  J.  WiusoN  k,  Sons,  Falkirk. 


SHERIFF  COURT  OF   MIDLOTHIAN 

William   Mackintosh  and   Another,  Purmers ; 
Arnot  Dewar,  Defender, 

Debts  Recovery  Act — Arrears  of  feu-duties, — Held  {rev,  Sheriff- 
Substitute)  that  an  action  for  recovery  of  arrears  of 
feu-duties  is  incompetent  in  the  Debts  Recovery  Court. 

The  facts  of  the  case  appear  from  the  following  inter- 
locutors and  notes  of  the  Sheriff  and  Sheriff-Substitute : — 

Edinburgh,  7th  Jw/y,  1892. — The  Sheriff-Substitute  having 
heard  parties'  procurators,  and  having  considered  the  note  of 
pleas,  with  the  productions,  repels  the  defences  upon  the  ground 
stated  in  the  subjoined  note,  and  decerns  against  the  defender  in 
terms  of  the  libel,  with  £1  16s.  4d.  of  expenses. 

Hubert  Hamilton. 


No.  100. 
Henry    midlothiaji. 

Mackintoeh.  kc  v 
Dewor. 


July  7, 1888. 


Shnriflr 
Hamiliov 
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Sheriff 
Haxiltos. 


MiDLOTBus.  Note, — The  defender's  first  plea  is  not  supported  by  the  terms 

^**&w!*^*°^  the  Debts  Recoveiy  Act.     In  the  enumeration  of  debts  that 
juiyrTiaw.    ™*y  ^  ^^^®^  ^^^  under  that  Act  (section  2),  the  language  of  the 
Triennial  Prescription  Act  has  been  followed,  but  with  the  sig- 
nificant omission  of  the  words,  "  that  are  not  foimded  on  written 
"  obligations." 

The  defender's  second  plea  is  obviated  by  the  statement  con- 
tained in  the  corresponding  plea  for  the  pursuers,  the  accuracy  of 
which  statement  is  not  disputed. 

The  defender's  third  and  fifth  pleas  are  irrelevant,  while,  as 
regards  the  fourth,  it  is  clear  that  this  debt,  being  founded  upon 
a  written  contract,  does  not  fall,  as  the  defender's  agent  contended, 
imder  the  operation  of  the  Triennial  Prescription  Act. 

H.  H. 


July  so,  1882. 
Sheriff  Blau. 


Edinburgh,  30<A  July,  1892. — ^The  Sheriff  having  resumed 
consideration  of  the  cause,  sustains  the  appeal,  recalls  the  inter- 
locutor complained  of ;  finds  that  the  present  action  for  recovery 
of  arrears  of  feu-duties  is  incompetent  in  the  Debts  Recovery 
Court;  therefore  dismisses  the  action,  and  decerns  against  the 
pursuers  for  payment  to  the  defender  of  the  sum  of  £\  12s.  6d.  of 
expenses.  Alkx.  Blair. 

Note, — The  Sheriff  agrees  with  the  Sheriff-Substitute  in  holding 
that  the  application  of  the  Debts  Recovery  Act,  30  &  31  Vict, 
cap.  96,  is  not  to  bo  limited  by  a  reference  to  the  terms  of  the 
Triennial  Prescription  Act,  but  he  is  of  opinion  that  a  claim  for 
payment  of  feu-duties,  based  upon  a  feu-charter  and  the  relation 
of  superior  and  vassal,  is  a  debt  in  its  nature  essentially  different 
from  those  which  are  enumerated  in  the  2nd  section  of  the  Debts 
Recovery  Act,  and  cannot  therefore  be  competently  sued  for  under 
that  Act.  A.  B. 

For  pursuera— Mr.  Murdoch  Boyd,  VV.S.,  Edinburgh. 
For  defender— Mr.  Robert  Broatch,  Edinburgh. 


No.  101. 

Bbkfebw  A»t> 

BUTB. 

Holmes  v 
SUriing. 


SHERIFF  COURT  OF  RENFREW  &  BUTE. 

Mrs.  Marion  Robertson  or  Holmes,  Pursiier;  J.  B.  & 

P.  J.  Stirling,  Defenders, 

Agent  and  Client — Loan  of  title  deeds, — Held  that  an  agent 
who  has  handed  title-deeds  to  another  agent  on  an 
obligation  to  return  them  on  demand  is  entitled  to 
have  them  back  without  discussing  the  validity  of 
his  claim  for  a  lien  over  them,  but  that  the  legal 
representative  of  a  deceased  agent  who  had  lent  title- 
deeds  to  another  agent,  having  through  her  law  agents 
agreed  not  to  enforce  her  rights  under  the  borrowing 
receipt  until  Whitsunday,  an  action  raised  against  the 
agent  who  borrowed  them  for  delivery  of  the  title-deeds 
prior  to  Whitsunday  was  premature. 

Walter    Holmes,   writer,  Johnstone,  lent  to    the 


Mr. 
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defenders,  also  writers  there,  certain  title-deeds  for  the  BMra*wAHD 
purpose  of  allowing  the  borrowing  agents  to  sell  the  Hotoin. 
subjects  which  they  affected  and  to  pay  off  the  heritable  ®"ll!?^ 
creditors.  The  usual  borrowing  receipt  was  given.  Mr. 
Holmes  died  in  December,  1891.  In  January,  1892,  the 
subjects  were  sold  at  a  price  sufficient  to  pay  all  the 
various  creditors.  In  the  full  knowledge  of  this,  the 
pursuer,  who  is  the  widow  and  executrix  of  the  late  Mr. 
Holmes,  through  her  law  agents,  wrote  the  defenders 
calling  upon  them  either  to  return  the  title-deeds  in  terms 
of  their  borrowing  receipt,  or  give  their  personal  under- 
taking that  an  account  of  £45  due  to  Mr.  Holmes  by  the 
proprietor  of  the  subjects  would  be  paid  by  Whitsunday. 
In  reply  the  defenders  wrote  stating  that  Mr.  Holmes' 
account  would  be  paid  immediately  after  Whitsunday,  and 
in  a  subsequent  letter  to  the  pursuer's  agent  stated  that 
they  had  granted  the  personal  obligation  asked.  The 
defenders  having,  in  these  circumstances,  refused  to  deliver 
over  the  title-deeds,  the  pursuer  raised  the  present  action 
to  enforce  delivery.  The  Sheriff-Substitute  (Cowan), 
holding  that  the  obligation  asked  by  and  granted  to 
the  pursuer  was  a  bar  to  the  action,  dismissed  the  same ; 
and  the  Sheriff  (Cheyne),  on  the  ground  that  the 
pursuer  had,  through  her  agents,  agreed  not  to  enforce 
her  rights  imder  the  borrowing  receipt  till  Whitsunday, 
held  that  the  action  as  raised  was  premature,  and  of 
new  dismissed  it.  .  The  Sheriffs'  interlocutors  were  as 
follows : — 

Paisley,  Idth  March,  1892. — Having  heard  parties'  procurators  March  ic.  isw. 
and  considered  the  closed  record  and  productions,  for  the  reasons  sheriff  cowah. 
stated  in  the  accompanying  note,  sustains  the  defenders'  fifth  plea 
in  law,  and  dismisses  the  action,  with  expenses,  &c. 

Hugh  Cowan. 

Note, — A  perusal  of  the  correspondence  in  this  case  satisfies 
the  Sheriff-Substitute  that,  even  assimiing  that  the  pursuer,  as 
executrix  of  the  late  Mr.  Holmes,  has  the  title  to  bring  this  action, 
she  has  waived  her  right  to  do  so  by  giving  the  defenders  the 
option  either  to  guarantee  payment  of  the  business  account  for 
which  the  titles  were  hypothecated  to  him  or  return  the  titles. 
In  reply,  the  defenders  have  given  what,  in  the  opinion  of  the 
Sheriff-Substitute,  is  a  reasonable  guarantee  for  the  payment  of 
the  account  subject  to  taxation.  Mr  Holmes'  personal  interest  in 
the  return  of  the  titles  was  limited  to  the  preservation  of  his  lien 
over  the  titles  and  the  securing  of  his  business  account.  There  is 
no  averment  in  the  condescendence  of  concurrence  on  the  part  of 
the  clients  for  whom  Mr.   Holmes  acted;  on  the  contrary,  the 
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Buniw  AHD  defenders    aver    that    they    are    now    represented    by    another 
HolmM  V      agent.     It  seems,  however,  unnecessary  to  inquire  into  this. 

Stirling.  YL,  C. 


Apm^i892.  Paisley,  26eA  April,  1892. — The  Sheriff  havmg  advised  the 

Sheriff  chbyki.  process,  Under  reference  to  the  accompanying  note,  recalls  the  inter- 
locutor of  15th  March  last;  finds  that  the  pursuer  must  be  held  to 
have  postponed  her  right  to  enforce  the  obligation  contained  in 
the  borrowing  receipt  founded  on  till  Whitsunday  next ;  therefore 
dismisses  the  action  as  premature:  finds  the  pursuer  liable  in 
three-fourths  of  the  defenders'  expenses  as  taxed  on  scale  1. 

John  Chbyne. 
Note, — It  is  well  settled  that  an  'agent  who  has  handed  title- 
deeds  to  another  agent  on  an  (»bligation  to  return  them  on  demand 
is  entitled  to  have  them  back  without  discussing  the  validity  of 
his  claim  to  a  lien  over  them,  that  being  a  matter  with  which 
the  borrower  has  nothing  to  do,  and  therefore  I  cannot  affirm 
the  Sheriff-Substitute's  finding  sustaining  the  defenders'  fifth 
plea  in  law.  I  agree,  however,  with  the  Sheriff-Substitute  in  the 
result  at  which  he  has  arrived,  holding  that  there  is  sufficient  in 
the  correspondence  to  justify  a  finding  that  the  pursuer  has, 
through  her  agents,  agreed  not  to  enforce  her  right  under  the 
borrowing  receipt  till  Whitsunday  and  therefore  that  the  action 
is  premature.  Had  the  defenders'  letter  of  27th  January  not  been 
followed  by  that  of  28th  January  there  might  have  been  a  diffi- 
culty in  holding  that  the  defenders  had  given  such  an  undertaking 
as  was  mentioned  in  Messrs.  Holmes  &  Co.'s  letter  of  25th  January 
as  the  condition  on  which  they  would  consent  to  postpone  their 
demand  for  return  of  the  borrowed  titles,  but  that  difficulty  is,  in 
my  opinion,  removed  by  the  letter  of  28th  January,  in  view  of  the 
terms  of  which,  I  think,  the  defenders  could  not  possibly  have 
maintained  that  they  were  not  personally  bound  to  see  Mr. 
Holmes'  accounts  paid  at  Whitsunday. 

In  the  fact  that  I  have  proceeded  on  a  ground  not  distinctly 
pleaded  by  the  defenders  I  find  a  reason  for  somewhat  modifying 
the  expenses.  J.  C. 

For  pursuer— Mr.  W.  P.  Fullebton,  Glasgow. 

For  defenders— Mr.  T.  Gow  Smith,  Paisley. 
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No.  102.       John  Allen  &  Co.,  Pursuers;   William  Johnstone, 
lahabxbhim.  Defender, 

Johnstone."  '^^^P — ^*^^  ^f  ^<^<^^^ — Right  of  shipoumer  to  demand  delivery 

—  of  hill  of  lading  on  right  delivery  of  cargo, — Held  that 

(in  law  and  apart  from  custom)  the  shi}K>wner  has  no 

right  to  demand  delivery  of  the  endorsed  part  of  a  bill 

of  lading  made  out  in  parts,  but  is  entitled  only  to  mark 
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the  same  to  indicate  that  the  goods  have  been  delivered,   i^ahakbhiri. 
and  to  require  a  receipt  for  the  goods.  Ai\m  a  co.  i» 

The  pursuers,  John  Allen  &  Co.,  who  were  owners  of  the 
steamship  "Thomas  Allen,"  sued  the  defender,  who  was 
consignee  of  a  cargo  of  barley  delivered  by  the  vessel  in 
Glfiisgow,  to  obtain  delivery  from  the  defender  of  the 
endorsed  part  of  the  bill  of  lading  in  his  possession.  They 
alleged  that  they  were  entitled  to  succeed  as  matter  of  law, 
and,  failing  that,  in  terms  of  the  custom  and  usage  of 
trade.  After  hearing  parties*  agents  on  the  relevancy,  the 
Sheriff- Substitute  (Guthrie)  pronounced  the  following 
interlocutor : — 

Glasgow,  27th  July,   1889. — Having  considered   the  cause,    Ju^y^L"** 
finds  that  the  pursuers   have   not  stated   sufficient  grounds  to  sheriff GoTHaw. 
entitle  them  to  decree  for  delivery  to  them  of  the  bill  of  lading 
libelled  ;  therefore  dismisses  the  petition,  and  decerns ;  finds  the 
defender  entitled  to  expenses,  «fec.  W.  Guthrie. 

Note. — The  pursuers  lately  carried  for  the  defender  a 
quantity  of  Danubian  barley  in  their  steamer  the  "Thomas 
*'  Allen "  from  Sulina,  and  they  now  sue  for  delivery  to  them 
of  the  endorsed  bill  of  lading  under  which  the  defender  received 
the  barley.  They  say  that  they  are  entitled  to  receive  it  up  in 
exchange  for  complete  delivery  of  the  goods  to  which  it  relates. 
The  defender  disputes  this  proposition,  offers  to  permit  the 
pursuers  to  mark  each  copy  of  the  set  in  any  way  that  may  be 
necessary  for  their  protection,  and  also  offers,  if  asked,  to  grant  a 
receipt  for  the  goods.  The  argument  has  been  on  the  footing 
that  both  parties  desired  judgment  without  proof  of  custom  or  of 
any  special  circumstances  affecting  their  respective  interests,  and 
it  has  been  of  a  somewhat  academic  character,  because  apparently 
the  palsies  are  not  moved  on  either  side  by  anything  that  actually 
makes  the  present  possession  of  the  document  necessary  or  expe- 
dient. Perhaps  the  same  reason  has  caused  an  ambiguity  that 
has  only  occurred  to  me  in  considering  the  case,  and  which  is 
this,  that  in  the  argument  it  was  assumed,  or  at  least  I  under- 
stood, that  the  demand  is  for  delivery  (as  the  prayer  puts  it)  of 
one  bill  of  lading,  i.e.,  the  copy,  as  I  understood,  indorsed  to  the 
defender,  while  some  expressions  in  the  condescendence  imply,  or 
at  least  suggest,  that  the  consignee  holds  all  the  copies  of  the 
bills  of  lading.  This,  however,  is  contrary  to  the  usual  practice, 
to  which  I  shall  have  immediately  to  refer ;  and  as  it  is  not  averred 
that  in  some  way  or  other  the  defender  has  got  possession  of  every 
existing  copy  of  the  set  of  bills,  1  deal  with  the  case  upon  the 
footing  that  the  usual  practice  has  been  followed,  with  this  remark 
only,  that  if  the  master  erroneously  gave  up  all  the  copies  of  the 
set  to  the  consignor,  he  and  his  owners  might  even  now  have  at 
least  one  of  them  returned  to  him, 


Digitized  by 


Google 


280  SHERIFF  COURT  REPORTS. 

lasasxshieb.  T  do  not  think  that  it  is  a  sound  contention  that  a  merchant 
^ohnrt^i."  receiving  goods  under  an  indorsed  bill  of  lading  is  bound  to  deliver 
Juij"5ri889.  ^^**  ^^^^  ^^  lading  to  the  shipowner  or  master  who  has  made  com- 
sherifTQuTHBiB.  pl^te  delivery.  The  pursuers  seem  to  take  into  account  only  one 
of  the  functions  of  a  bill  of  lading  and  to  ignore  that  which  has 
become  practically  the  more  widely  important,  for,  as  Mr.  Bell 
says  (Princ.  414),  "this  instrument  has  two  objects — to  fix  the 
"  condition  of  the  goods  as  received  on  board,  and  to  give  a  title  to 
"  some  one  to  demand  delivery."  The  pursuers'  argument  assumes 
that  the  bill  of  lading  has  fulfilled  its  purpose  and  is  no  longer 
useful  whenever  right  delivery  has  been  made  so  far  as  he,  the 
carrier,  is  concerned.  That  certainly  is  so,  and  if  that  were  all  it 
might  not  be  unreasonable,  though  I  do  not  say  it  would  neces- 
sarily follow,  that  he  should  get  possession  of  the  writing  which  is 
evidence  against  him  of  his  obligation  to  carry  and  deliver.  But 
how  can  the  shipowner  have  an  absolute  right  to  delivery  of  that 
which,  as  between  the  consignor  and  the  ultimate  consignee,  and, 
it  may  be,  half-a-dozen  intermediate  parties,  is  a  document  of  title 
and  transference,  the  evidence  of  many  transactions  with  which 
the  ship  has  no  concern  ?  Is  his  interest  sufficiently  protected  by 
nothing  short  of  delivery  or  destruction  of  the  docimient  ? 

Bills  of  lading  are  usually  made  out  in  sets.  Mr.  Bell  says 
(Princ.  417),  "In  order  to  facilitate  the  use  of  them  as  nego- 
"tiable  instruments,  they  are  made  out  in  sets  (commonly  of 
"  three),  one  for  transmission  by  post,  one  to  go  with  the  cargo, 
"  one  for  the  shipper ;  and  all  of  them  contain  a  clause,  as  in 
"  foreign  bills  of  exchange,  that,  one  being  performed,  the  rest 
"shall  be  void."  Similar  language  is  used,  to  take  the  most 
familar  text-books,  in  Smith's  Mercantile  Law  (p.  297,  8th  ed.), 
Maclachlan  on  Shipping  (p.  390,  3rd  ed.),  Brodie's  Supplement  to 
Stair  (p.  982),  and  elsewhere.  It  may  be  noticed  that  nowhere  is 
^  it  suggested  that  the  master  must  deliver,  or  may  safely  deliver, 
on  getting  up  the  bill  of  lading,  or  that  on  right  delivery  he  shall 
have  a  right  to  get  it  up.  On  the  contrary,  he  is  to  deliver  on 
"presentation"  or  "exhibition"  of  the  bill  of  lading,  and  he  is 
accustomed  to  mark  the  consignee's  copy  as  "sighted  of  this 
"date"  when  it  is  "presented."  It  appears  to  me  that  the 
master  and  the  shipowner  are  amply  protected  by  the  possession 
of  their  own  copy  or  copies  of  the  bill  of  lading  and  by  a  receipt. 
Mr  Smith  says  emphatically,  "  The  master  must  also  take  care  to 
"  have  a  part  made  out  for  his  own  use,"  and  why  must  he  do  so  ? 
Just,  I  apprehend,  as  a  check  on  the  parts  that  have  gone  abroad 
into  the  world  for  the  uses  of  commerce.  He  retains  his  part  to 
keep  him  right  in  the  performance  of  his  contract  of  carriage  and 
as  a  check  on  the  others.  It  seems  to  have  been  the  practice — 
whether  it  is  so  still  I  cannot  say — to  get  a  receipt  for  the  goods 
indorsed  on  the  master's  copy  by  the  merchant  receiving  complete 
delivery.     (See,  for  example,  Fearon  v  Bowei^Sy  1  H.Bl.  364,  note 
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1  S.M.  782.)     The  practice  appears  to  be  commendable,  and  at  laharmhim. 
all  events  it  is  available  to  the  present  pursuers.     It  would  be    ^Ynstone* 
difficult  to  show  how  such  a  receipt,  the  several  bills  of  lading    juiy'^iggg. 
being  exhibited  and  appearing  to  agree,  should  not,  in  all  ordinary  sheriffOoTHBu. 
circumstances,  be  sufficient  for  the  protection  of  the  master  and 
ship,  and  if  it  is  so,  then  no  reason  can  be  alleged  why  the 
consignee  of  the  goods  should  not  be  left  in  possession  of  that 
which  is  in  fact,  and  has  been  described  in  statutory  language  as, 
his  document  of  title. 

It  is  probable  that  the  idea  that  the  ship  should  get  the  bill  of 
lading  on  delivery  of  the  cargo  represented  by  it  has  arisen  from 
the  common  and  proper  practice  of  giving  up  bills  of  exchange  to 
the  debtor  on  payment.  But  a  bill  of  lading  is  a  totally  different 
document  from  a  bill  of  exchange.  One  can  draw  no  inference  from 
that  which  usually  occurs  in  regard  to  bills  of  exchange  so  as  to 
show  what  ought  to  take  place  in  the  case  of  bills  of  lading.  Lord 
Loughborough  has  contrasted  the  two  documents  in  his  classical 
judgment  in  Lickharrow  v  Mason;  and  it  only  has  to  be  added  to 
the  diflferences  indicated  there  that  after  the  obligations  between 
the  parties  to  the  bill  of  lading  have  been  fully  discharged  on 
each  side  as  between  ship  and  merchant,  viz.,  by  payment  of 
freight  and  all  other  charges,  and  by  full  delivery  of  cai^o,  the 
indorsed  bill  of  lading  held  by  the  consignee  may,  and  generally 
does,  remain  the  record  and  evidence  of  matters  with  which 
the  ship  has  usually  little  or  nothing  to  do,  but  which  are  of 
vital  importance  to  the  owner  or  possessor  of  the  goods. 

W.  G. 

The  defender  appealed  to  the  Sheriff  (Berry),  and  both 
parties  being  desirous  of  having  a  proof  of  custom,  the 
following  interlocutor  was  pronounced : — 

Glasgow,  2l8t  June,  1890. — Having  heard  parties'  procurators  June «i.  isoo. 
and  considered  the  whole  case,  imder  reference  to  the  annexed  sheriff  brrht. 
note,  recalls  the  interlocutor  appealed  against,  and  before  answer 
allows  parties  a  proof  of  their  averments  regarding  the  custom  or 
usage  between  shipowners  and  merchants  as  to  dealing  with  bills 
of  lading  on  delivery  of  the  goods,  and  remits  to  the  Sheriff- 
Substitute  for  further  procedure.  Robert  Berry. 

I^ote. — It  was  explained  that  the  Sheriff  Substitute  had  been 
under  misapprehension  in  supposing  that  both  parties  desired 
judgment  without  proof  of  custom.  It  appears  that  neither  party 
would  be  content  to  have  the  case  decided  against  him  without  an 
opportunity  of  proving  his  averment  of  custom  or  usage  as  between 
shipowner  and  merchant.  In  these  circumstances  it  was  agreed 
on  both  sides  that  the  preferable  course  was  to  have  the  proof  of 
such  custom  or  usage  taken  before  having  an  argument  on  the 
case  generally.  R.  B. 

Parties  having  ultimately  settled  the  case,  it  was  reujoved 
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LkVAvumwM.  from  Court  by  joint-minute,  in  terms  of  which  the  following 
^JShnltSi.*   interlocutor  was  pronounced : — 

oet'visw.  GijusGOW,    7th   October,    1890. — Allows  joint-minute    to    be 

Sheriff ouTHEn.  received;    interpones   the    authority   of   Court   thereto,   and   in 

terms  thereof  ordains   the   defender    to   make  delivery   to   the 

pursuers  in  terms  of  the  prayer  of  the  petition;  finds  neither 

party  entitled  to  expenses,  and  decerns.  W.  Guthrie. 

For  pursuers— Mr.  Roxbusoh  (Messrs.  Wrioht,  Johnstok,  Mac- 
kenzie, k  Roxburgh),  Glasgow. 
For   defender— Mr.    France  (Messrs.   Bannatyne,  Kirk  wood, 
France,  &  Co.),  Glasgow. 


No.  103.  Ferguson,  Lamont,  &  Co.'s  Sequestration. 

—  Bankruptcy — Removal   of  trustee — Powers   of  bankrupt  an// 

L»inontIft^o.'8  creditors, — ffeld   that  a   bankrupt    is   not   entitled    to 

equ«ra  on.  petition  for  the  removal  of  a  trustee.     Circumstances  in 

which  (1)  a  tnistee  was  ordered  to  call  a  meeting  for 
appointment  of  a  new  commissioner  in  room  of  one 
disqualified;  (2)  the  trustee  was  held  justified  in  exclud- 
ing a  bankrupt  from  inspecting  certain  books  belonging 
to  estate ;  (3)  it  was  held  that  of  oett&m  petitions  were 
either  incompetent  or  irrelevant. 

This  was  a  petition  at  the  instance  of  Charles  Lamont, 
partner  of  the  bankrupt  firm  of  Ferguson,  Lamont,  &  Co., 
and  as  a  creditor  qua  trustee  for  his  daughter  who  was 
ranked  on  the  estate  for  a  certain  sum,  and  Helen  Walker, 
domestic  servant,  and  her  agent  as  her  mandatary,  against 
Thomas  Jackson,  C.A.,  trustee  on  the  estate  of  the  said 
firm,  and  the  commissioners,  to  have  the  said  trustee  and 
commissioners  dismissed  ;  to  have  a  person  appointed  at  the 
sight  of  the  complainers  to  make  up  correct  balances  since 
the  date  of  sequestration  of  the  stock  of  a  certain  Antitropic 
Company  which  belonged  to  the  bankrupt  estate ;  to  ordain 
the  respondents  to  give  the  petitioners  access  to  all  the 
books  of  the  firm,  including  those  referring  to  matters 
which  occurred  during  a  period  years  before  the  sequestra- 
tion, when  a  committee  of  advice  had  been  appointed  in 
'  connection  with  the  affairs  of  the  firm ;  to  exhibit  copies  of 
all  jottings,  entries,  &a,  as  to  the  matters  above  referred 
to ;  to  exhibit  all  minutes  of  meetings  of  the  committee  of 
advice  during  that  period;  to  find  that  the  trustee  has 
outraged  the  Bankruptcy  Act  by  refusing  to  the  bankrupt 
access  to  the  books  of  the  firm  and  other  documents  above 
mentioned ;  to  ordain  the  trustee  to  produce  and  engross  in 
the  sederunt  book  the  account  of  penal  interest  made  up 
by  him ;  to  require  him  to  produce  a  copy  of  all  entries  or 
markings  in  all  bill  and  other  books  relating  to  bills  accepted 
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during  the  said  period  previous  to  sequestration;  to  find  LA»Ai«im»E. 
that  the  commissioners  have  acted  wrongly  in  not  having  a  LamSSjf^.  • 
public  examination  of  witnesses  as  to  that  period ;  to  find  ^'^'*^"**" 
that  the  respondents  and  the  members  of  the  committee  of 
advice  are  guilty  of  falsehood,  fraud,  and  theft,  and  are 
tainted  and  defiled,  and  must  be  removed  from  oflSce;  to 
ordain  the  trustee  to  repay  to  the  estate  sums  paid  to  certain 
persons  for  accounts  alleged  by  the  petitioners  to  have  been 
due  before  sequestration ;  to  find  that  one  of  the  commis- 
sioners has  been  disqualified,  and  that  a  meeting  should  be 
held  to  elect  a  commissioner  in  his  place ;  and  to  find  the 
respondents   liable    in    expenses.      The    Sheriff'-Substitute 
(EIrskine  Murray)  pronounced  the  following  interlocutor 
on  these  points : — 

Glasgow,  5th  August^  1892. — Having  heard  parties'  procurators  Augusts, isos, 
and  advised  the  case,  for  the  reasons  assigned  in  the  note  annexed  ^^^'mJ^i"''^* 
hereto,  finds  that,  on  the  facts  admitted  by  respondent,  Mr. 
Moncrieff,  referred  to  in  the  13th  prayer  of  the  petition,  became 
disqualified  as  a  commissioner,  and  that  a  meeting  of  creditors 
should  forthwith  be  convened  to  elect  another  commissioner  in 
his  room  and  stead;  therefore  ordains  the  respondent  to  call  a 
meeting  of  creditors  for  that  purpose  in  terms  of  section  75  of  the 
Bankruptcy  Act,  1856,  reserving  to  pronounce  farther  if  necessary; 
but  quoad  xdtra,  for  the  reasons  assigned  in  the  annexed  note, 
refuses  the  prayers  of  the  petition,  and  dismisses  the  same. 

A.  Erskinb  Murray. 

Note. — This  petition  has  been  raised  by  the  bankrupt,  as  such, 
and  as  a  creditor  qua  trustee  for  his  daughter,  who  is  a  creditor 
for  £250.  It  was  also  raised  in  the  name  of  Helen  Walker,  a 
domestic  servant,  but  her  mandate  had,  at  the  date  of  the  original 
discussion,  been  recalled.  Subsequently,  before  the  interlocutor 
could  be  written,  a  recall  of  the  recall  has  been  lodged,  and  the 
petition  must  be  dealt  with  on  the  footing  that  an  independent 
creditor  is  a  party  to  it.  Had  the  recall  of  the  mandate  by  the 
only  independent  creditor  stood,  it  would  have  had  a  tendency  to 
narrow  much  the  scope  of  the  petition,  for  there  is  no  authority 
for  granting  the  prayer  of  a  bankrupt  for  the  removal  of  the 
trustee  or  commissioners.  The  only  case  where  such  a  demand 
has  been  taken  into  consideration  by  the  Court  was  that  of 
Robei-Uon  v  Mitchell,  17th  May,  1871,  9  Macph.  741.  There 
the  Court,  on  the  allegation  by  the  bankrupt  of  malpractices  on 
the  part  of  the  trustee,  remitted  before  answer  to  the  trustee  to 
lay  the  matter  before  the  creditors,  and  to  report.  A  meeting  of 
creditors  was  held,  which  supported  the  trustee;  whereupon  the 
Court  dismissed  the  petition.  Lord  President  Inglis  remarking  that 
"  the  whole  principle  and  policy  of  the  bankrupt  law  is  to  make 
"  the  creditors  absolute  masters  and  owners  of  the  bankrupt  estate, 
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LARAmuKua.  "  to  the  utter  exclusion  of  the  bankrupt  himself  during  the  sub- 
LamoS"*  Co  •  "  ^istence  of  the  sequestration."  In  the  present  case  it  would  be 
Sequertmtion.  entirely  unnecessary  to  hold  any  new  meeting  of  creditors,  as 
AugiMte.  1802.  several  meetings,  and  among  others  a  very  recent  one,  have,  as  is 
^*^*Mu£5S^**  shown  by  the  minute  books,  sustained  the  views  of  the  trustee  in 
the  matters  under  complaint.  The  contest  would  therefore  have 
been  practically  one  between  the  bankrupt  and  his  creditors  for  the 
management  of  the  estate.  Under  Lord  President  Inglis'  ruling, 
above  quoted,  this  could  not  have  been  allowed,  even  as  regards  the 
minor  matters,  apart  from  the  question  of  removal.  In  reality 
the  matter  at  the  bottom  of  the  dispute  appears  to  be  that  the 
trustee  has  refused  to  give  to  the  bankrupt  access  to  some  of  the 
books  of  the  Antitropic  Company,  because,  as  in  the  interest  of  the 
estate  he  wishes  to  dispose  of  that  business,  he  does  not  wish  to 
give  the  bankrupt  the  names  of  the  customers,  which  woidd  aid 
him  in  starting  a  rival  company  that  might  injure  the  prospects 
of  the  Antitropic  business,  and  so  lessen  the  amount  to  be  got  for 
it,  and  so  the  fund  for  division.  The  correctness  of  the  trustee's 
view  of  the  bankrupt's  objects  is  shown  by  the  proceedings  in  the 
case  of  JcLckson  (Fergwony  Lamont,  dh  Co.*8  Trustee)  v  Charles 
Lamont,  21st  December,  1889,  17  R.  282,  in  which  the  present 
respondent  sought  to  interdict  the  present  petitioner,  Charles 
Lamont,  from  infringing  a  patent  belonging  to  the  estate,  and 
the  Court  ordained  the  defender  to  find  caution  for  expenses,  as 
he  was  really  petitioner  in  the  issue.  The  opinions  delivered  in 
that  case  are  very  instructive,  and  especially  that  of  Lord  McLaren. 
As  regards  the  present  demands,  the  trustee  has  already  made  up 
from  the  books  in  his  possession  a  book  giving  the  details  asked 
as  to  the  Antitropic  stock,  with  the  exception  of  the  names  of  the 
customers.  Clearly  the  creditors,  whose  claims  amount  to  about 
£30,000,  are  not  bound  to  damage  the  estate  by  disclosing  these 
names  to  the  bankrupt ;  and  the  trustee,  as  their  representative, 
is  only  doing  his  duty  in  so  defending  the  estate. 

The  above  remarks  apply  to  the  case  as  it  would  have  stood 
had  the  bankrupt  only  petitioned  qua  bankrupt.  Does,  then,  the 
fact  that  he  appears  also  qua  creditor  as  trustee  for  his  daughter 
make  any  substantial  diiference?  It  seems  to  the  Sheriff-Substitute 
that  in  the  special  circumstances  it  does  not.  It  is  almost  as  im- 
possible to  distinguish  Charles  Lamont  as  bankrupt  from  Charles 
Lamont  as  creditor  as  it  was  to  distinguish  between  the  characters 
of  prince  and  bishop  in  the  ciuse  of  the  warlike  prince-bishop 
mentioned  in  German  history.  When  the  devil  got  the  prince, 
what  would  become  of  the  bishop  ?  If  Charles  Lamont  qua  bank- 
rupt is  not  to  be  allowed  to  damage  the  estate,  is  he  to  be  allowed 
to  do  so  because  he  also  appears  as  a  creditor  qua  trustee  for  his 
daughter?  Certainly  it  is  not  his  interest  qua  trustee  for  his 
daughter  to  damage  the  estate,  and  it  can  only  be  presumed  that 
his  interest  qua  bankrupt  is  more  important  to  him  than  his 
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interest  kjuol  his  daughter's  trustee.  Fiu-ther,  it  must  be  remem-  lahaembim. 
bered  that  his  claim  as  his  daughter's  trustee  is  only  for  JB250  L»m^*&o.'8 
out  of  a  total  amount  of  rankings  of  nearly  ^34,000,  and  that  8«i«^"«n- 
therefore  the  creditors  must  be  held  as  practically  unanimous  on  ^^»«^^'  *^^ 
the  subject.  On  the  whole,  therefore,  the  Sheriflf-Substitute  con-  ®  ^^^iS!^^ 
aiders  that  the  present  case,  so  far  as  reerards  the  petition  by 
Charles  Lament  in  both  capacities,  falls  under  the  authority  of 
Robertson  v  Mitchell. 

The  fact,  however,  that  it  must  now  be  held  that  the  petition 
is  also  supported  by  an  independent  creditor,  though  one  for  a 
comparatively  small  amount,  undoubtedly  places  matters  on  a 
somewhat  diflferent  footing,  for  a  creditor  can  do  things  which 
a  bankrupt  cannot  do. 

But,  in  the  first  place,  a  number  of  the  prayers,  even  in  the 
mouth  of  a  creditor,  are  clearly  irrelevant  or  incompetent.     The 
trustee  cannot  be  called  to  account  for  proceedings  that  took  place 
before  the  se(]uestration  at  all.     A  number  of  the  prayers  are  really 
of  this  nature.     Farther,  many  of  the  prayers  are  really  for  certain 
directions  as  to  the  future  management,  or  complaints  as  to  the 
past  management,  in  matters  falling  under  the  discretion  of  the 
trustee,  such  as,  for  instance,  the  examination  of  witnesses.     If 
the  majority  of  the  creditors  are  dissatisfied  with  his  management, 
they  can  remove  him.     But  if  they  back  him  up  in  his  conduct  as 
necessary  and  proper  for  the  preservation  of  the  estate,  it  is  not  for 
the  Coiut  to  interfere.     The  8th  prayer,  to  ordain  the  trustee  to 
engross  in  the  sederunt  book  the  account  of  penal  interest  due  by 
him,  is  undoubtedly  relevant  in  the  mouth  of  a  creditor;  but  the 
trustee  has  given  in  a  proper  account,  and  No.  98  in  the  process 
shows  that  this  has  been  done.     The  11th  prayer,  for  the  removal 
of  the  trustee,  if  based  (though  this  is  not  clear)  on  the  retention 
of  the  funds  on  which  penal  interest  falls  to  be  charged,  is  also,  m 
the  mouth  of  a  creditor,  a  relevant  demand.     But  then  section  83, 
which  makes  it  relevant,  only  does  so  "  unless  the  money  has  been 
"  so  kept  from  innocent  causes."    Now,  the  letter  of  the  Accoimtant 
in  Bankruptcy  clearly  shows  that  the  retention  of  funds  in  the 
present  case  was  not  blameable,  and  that  the  respondent  might 
even  have  a  claim   for  the   repayment  of   the   penal   interest. 
Certainly,  thei-efore,  the  retention  referred  to  must  be  held  to 
have  been  "from  innocent  causes,"  and  not  to  foim  a  ground 
for  removal.     Altogether,  therefore,  the  various  prayers  are  either 
incompetent  or  irrelevant  or  fall   to   be   refused   in  respect  of 
evidence  in  the  process,  except  the  13th.     It  is  clear  that  Mr. 
Moncrief}'  has  ceased  to  be  a  commissioner,  and  that  the  respondent 
must,  on  the  demand  of  a  creditor,  call  a  meeting  for  the  appoint- 
ment of  a  new  commissioner.  A.  E.  M. 
For  petitioners— Mr.  Gavin  Hamilton,  Glasgow. 
For  respondents — Mr.  G.  B.  Youno  (Messrs.  Moncri£ff,  Barr, 
Paterson  &  Co.),  Glasgow. 
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No.  104.        John  Williamson,  Pursuer;  Glasgow  and  South- 
lakamwuu.  Western  Railway  Co.,  Defenders. 

Qi^wft South.  Reparation — Furious  or  careless  driving —Contributory  negli- 

BjSwiJ™©.  genoe. — Although  the  driver  of  a  vehicle  may  be  in  fault 

—  through  driving  too  rapidly  and  thereby  leading  to  an 

accident,  yet  where  the  party  injured  is  also  to  blame 
from  carelessness  or  inattention,  the  owner  of  the  vehicle 
is  not  held  liable  in  damages. 

This  was  an  action  by  John  Williamson,  commercial 
traveller,  Glasgow,  against  the  Glasgow  and  South- Western 
Railway  Co.  for  £2000  of  damages  in  respect  of  injuries 
received  by  him  through  being  run  over  by  one  of  defenders' 
lorries  at  the  crossing  at  Cambridge  Street  and  New  City 
Road,  Glasgow,  on  19th  March,  1891.  The  defenders 
denied  liability,  and  pleaded  contributory  negligence.  The 
following  interlocutor  by  the  Sheriff-Substitute  (Erskine 
Murray)  sufficiently  explains  the  case : — 
Nor^iMi.  Glasgow,  Qth  November,  1891.— The  Sheriff-Substitute  havhig 

^***MuSay."*  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  on 
19th  March  last,  at  about  ten  minutes  before  six  p.m.,  the  pursuer 
John  Williamson,  a  commercial  traveller,  when  crossing  Cambridge 
Street  towards  the  north-west,  at  the  junction  of  that  street  with 
the  New  City  Road,  came  into  contact  with  a  horse  and  lorry 
belonging  to  defenders,  the  Glasgow  and  South-Western  Railway 
Co.,  and  driven  by  a  servant  of  theirs  named  Brownlie,  under  the 
circumstances  detailed  in  the  annexed  note ;  finds  (2)  that  pursuer 
was  injured  to  a  considemble  extent,  and  has  raised  the  present 
action  of  damages  against  defenders,  and  parties  are  agreed  that 
it  is  expedient  that  before  going  into  the  question  of  the  amount 
of  damages,  if  any,  the  question  of  liability  be  first  determined; 
finds,  on  the  said  question  of  liability,  under  reference  for  the 
details  to  the  annexed  note,  that  pursuer's  accident  was  caused 
partly  by  the  fault  of  defenders'  driver  in  traversing  the  crossing 
at  too  rapid  a  rate,  so  that  he  was  unable  to  pull  up  in  time  to 
avoid  the  collision  with  pursuer,  and  partly  by  pursuer's  own 
contributory  negligence  in  not  noticing  and  avoiding  defenders' 
lorry,  which  was  coming  almost  directly  to  meet  him,  in  his  full 
sight  and  hearing,  in  broad  daylight;  reserving  to  pronounce 
fiuther,  and  grants  leave  to  appeal.  A.  Erskine  Murray. 

Note. — The  crossings  where  Cambridge  Street  and  Shanurock 
Street,  Glasgow,  lose  themselves  in  the  New  City  Road  are  of  a 
peculiar  and  very  dangerous  nature.  The  New  City  Road  forms, 
as  it  were,  the  back  of  a  K,  of  which  Cambridge  Street  and 
Shamrock  Street  are  the  limbs ;  Dalhousie  Street,  as  practically  a 
cul'desac,  may  be  left  out  of  account.  There  is  almost  alwap  a 
flow  of  foot  passengers  at  these  crossings,  though  more  at  parti- 
cular times  than  at  others.     A  passenger  going  along  the  south- 
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west  side  of  the  New  City  Road  has  to  face  a  gap  or  break  of  Lavabkaeimm. 
more  than  250  feet  between  the  pavement  finishing  the  promontory  oiilSJi^JaJJuJii. 
between  Cambridge  Street  and  New  City  Road,  and  the  pavement  ^t^^iy'co. 
commencing  the  promontory  between  New  City  Road  and  Sham-  NovTiriwi. 
rock  Street,  a  gap  that  was  formerly  longer  till  the  pavement  in  sherufiMKiiiB 
front  of  the  savings  bank  was  extended.  In  this  gap  there  is  no 
isle  of  refuge  unless  the  pedestrian  takes  a  breathing  on  the  point 
of  pavement  at  the  foot  of  Dalhousie  Street.  The  New  City  Road 
and  Shamrock  Street  are  level,  but  Cambridge  Street  rises  rapidly 
southwards  from  the  point  marked  X  on  the  plan.  The  above- 
mentioned  point  of  pavement  at  Dalhousie  Street  may  be  said  to 
divide  the  crossing  into  two  of  about  110  feet  and  140  feet  in 
lengths  respectively.  Now,  for  a  pedestrian  to  w^alk  along  either 
of  these  long  crossings,  with  the  dread  that  a  vehicle  coming  along 
the  New  City  Road  from  behind  him  may  suddenly  and  unex- 
pectedly tiuii  from  the  New  City  Road  into  the  side  street  he  is 
crossing  (a  thing  which,  if  the  vehicle  is  behind  him,  he  cannot  be 
sure  of  till  it  is  close  upon  him),  is  a  matter  of  trouble  and  anxiety. 
But  it  is  a  very  different  matter  if  the  danger  is  one  in  front.  A 
traveller  going  to  the  south-east  in  broad  daylight  along  the 
Shamrock  Street  crossing  can  see  quite  well  the  vehicles  approach- 
ing him  along  the  New  City  Road  from  the  south-east,  and  can 
have  a  fair  opportunity,  though  a  brief  one,  of  judging  whether 
they  are  turning  to  cross  his  path.  A  passenger  going  to  the 
north-west  in  broad  daylight  across  the  Cambridge  Street  crossing 
can  see  still  more  clearly  whether  a  vehicle  approaching  him  along 
the  New  City  Road  from  the  north-west  is  going  to  cross  his  path, 
for  the  angle  between  the  New  City  Road  and  Cambridge  Street  is 
greater,  and  besides,  a  vehicle  coming  towards  him  must  begin  its 
deviation  at  the  other  side  of  the  New  City  Road,  which  is  its  own 
side.  But  clearly  the  dangers  of  the  crossings  are  such  that  the 
driver  of  a  vehicle  traversing  either  of  them  is  bound  to  slacken 
his  rate  of  progress  to  assume  safety  to  pedestrians.  It  is  argued 
that  if  a  driver  sees  that  a  crossing  is  clear,  he  is  entitled  to  con- 
tinue at  the  rate  at  which  he  was  justified  in  going  along  the 
street.  There  are  cases,  no  doubt,  such  as  the  crossings  of  roads 
in  an  open  park,  where  the  driver  can  see  not  only  that  the  cross- 
ings are  clear,  but  that  no  one  is  approaching  them  or  near  them 
who  may  have  the  intention  of  traversing  them ;  but  this  very 
rarely  indeed  occurs  in  a  city,  where  houses  generally  hide 
passengers  advancing  till  they  are  close  on  the  crossing.  Cer- 
tainly the  crossings  in  question  do  not  come  under  the  exception. 
At  certain  hours,  moreover,  they  are  among  the  busiest  in  the 
city,  and  the  period  between  half-past  five  and  half-past  six  p.m.  is 
one  of  these  times. 

On  the  afternoon  of  Thursday,  19th  March  last,  Brownlie,  the 
driver  of  a  lorry  belonging  to  the  defenders  the  Glasgow  and 
South  Western  Railway  Company,  who  had  with  him  an  assistant 
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Laxaushuli.  named  Scrimgeour  and  a  boy,  had  been  collecting  enipty  barrels 

oiiSowS South- ^^^  ^^*^  ^  ^^'  ^^*^®  stores  adjoin  the  defenders'  stables  in  High 

KAUwiS^.     Street.     He  left  St.  George's  Road  about  a  quarter  to  six.     It  was 

NovTflriwL     ^^  moment  to  him  to  reach  the  stores  before  closing  time,  which  is 

sheriffiiuKiKi  about  six ;  for  otherwise  he  would  have  had  to  leave  his  load  in 

"**^^'      the  stables  till  morning,  and  his  responsibility  would  have  been 

greater.     So  as  the  boy  says,  he  remarked  that  he  must  huny  up 

to  get  back  in  time.     He  rattled  along  the  New  City  Road  in  a 

south-easterly  direction  at  the  rate  of  about  six  miles  an  hour  ;  he 

describes  his  own  progress  as  a  dog-trot,  but  the  trotting  seems  to 

have  been  pretty  rapid.      Scrimgeour  and  the  boy  were  sitting. 

beside  him  on  the  front  of  the  lorry.     Passing  the  policeman  who 

was  standing  on  the  south-west  side  of  the  New  City  Road  at  the 

Shamrock   Street  crossing,  and  keeping  along  the  north-eastern 

tramway  rails,  he  turned  with  them  at  the  points  opposite  the 

word  "road"  in  the  plan  in  the  direction  of  Cambridge  Street. 

He  never  slackened  his  speed,  but  traversed  the  crossing  at  his 

original  rate,  intending  apparently  to  rush  aa  much  of  the  hill 

as  possible.     A  tramway  car  was  pretty  close  behind  him  on  the 

rails,  and  its  driver  was  whistling  to  him  to  get  out  of  the  way. 

It  is  not  quite  clear  whether  he  had  begun  to  draw  off  to  the  left 

side ;  if  he  had  done  so,  he  had  only  moved  the  front  of  his  lorry 

a  few  inches  to  the  left.     It  was  then  about  ten  minutes  to  six 

p.m.,  in  broad  daylight. 

The  pursuer,  Williamson,  a  commercial  traveller  out  of 
employment,  a  tall  stalwart  young  man,  in  the  possession  of  aU 
his  wits  and  senses,  was  at  this  time  going  north-west  along  the 
south-west  side  of  the  New  City  Road;  he  had  come  from  the 
Cowcaddens,  and,  passing  the  Commercial  Bank,  came  to  the  end 
of  the  promontory  of  pavement  in  front  of  it  between  the  New 
City  Road  and  Cambridge  Street.  At  this  moment  he  noticed  a 
young  lady  friend  on  the  opposite  side  of  Cambridge  Street.  She 
noticed  him  also,  and  he  bowed  to  her.  She  was  going  north 
along  Cambridge  Street,  and,  evidently  to  join  her  the  sooner, 
instead  of  going  straight  along  the  crossing,  he  turned  more 
directly  across  Cambridge  Street,  more  in  the  direction  of  the 
Great  Western  Dining  Co.  or  the  hatters*,  marked  on  the  plan. 
There  was  nothing  wrong  in  itself  in  his  doing  so ;  making  the 
crossmg  shorter  would  as  a  rule  make  it  safer.  But  it  is  manifest 
that  he  did  so,  on  the  present  occasion,  in  face  of  a  danger  which 
he  could  not  have  avoided  perceiving  had  his  attention  not  been 
so  entirely  taken  up  by  the  lady  that  he  had  neither  eyes  nor 
ears  for  anything  else.  There  was  nothing  whatever  to  prevent 
him  seeing  the  lorry  advancing  towards  him  almost  full  in  his 
face,  though  no  doubt  it  was  advancing  rapidly.  Nor  was  there 
anything  to  prevent  him  hearing  the  noise  made  by  the  horse  and 
lorry,  though  no  doubt  the  rails  lessened  the  noise  of  the  wheels. 
He  acted  as  if  he  had  been  blind  and  deaf,  and  in  attempting  to 
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cross  the  nearer  of  the  tramway  lines,  came  into  contact  with  the  Lahaekmiim. 
lorry  horse,  nearly  about  the  point  marked  X  on  the  plan.     The    wiuiAmwn » 
lorryman,  who  saw  pursuer  when  close  u|)on  him,  shouted  and  made     iJil^i?co 
an  attempt  to  pull  up,  which,  in  conseciuenco  of  the  rate  at  which     uovreTiwi. 
he  was  going,  was  unsuccessful.     Pursuer,  in  consequence  of  his  8herufiilB»wB 
collision  with  the  horse,  fell  between  the  horse  and  the  lorry,  into      •*"**^*- 
a  stooping  position.     The  front  axle  struck  him  severely  on  the 
small  of  the  back.     By  this  time  Scrimgeour,  who  had  jumped  off 
the  lorry,  and  a  passer-by  named  Stevenson,  caught  the  horse  by 
the  head  and  stopped  it.     Pursuer  was  taken  out  from  below  the 
lorry.     He  was  severely  hurt,  and  has  been  treated  since  then  first 
at  the  Infirmary,  latterly  at  his  own  home.     But  as  he  is  at  present 
by  medical  orders  wearing  a  plaster  jacket  which  prevents  for  the 
time   a   thorough   medical   examination,  it   has  been  agreed   by 
the  parties   that   a   deliverance   shall  be   got  at  present  on  the 
question  of  liability,  reserving  that  of  damages  for  future  con- 
sideration. 

Now,  two  things  seem  to  the  SheriiF-Substitute  very  clear.  In 
the  first  place,  the  defenders'  driver  was  in  fault  in  traversing  the 
crossing  at  the  mte  he  did,  a  rate  at  which  he  was  unable  to  pull 
up  in  time  to  save  the  pursuer.  It  is  argued  that  his  pace  cannot 
have  been  too  great,  otherwise  the  policeman  in  the  New  City  Road 
would  have  checked  him.  But  it  must  be  observed  that  at  the 
place  where  the  policeman  stood,  near  the  Shamrock  Street  crossing, 
he  could  not  tell,  when  the  lorry  passed  him,  whether  it  was  not 
going  to  continue  along  the  New  City  Road,  in  which  case  its 
speed  would  have  been  quite  justifiable.  Again,  it  is  said  that  he 
cannot  have  been  going  too  fast,  as,  he  says,  he  succeeded  in 
pulling  the  horse  up,  though  it  aften\'^ards  made  a  bound  onwards. 
The  Sheriff-Substitute  cannot  consider  that  he  succeeded  in  his 
attempt  as  the  horse  was  clearly  never  stopped  till  two  men  took 
it  by  the  head.  In  the  second  place,  however,  the  pursuer  was 
guilty  of  contributory  negligence,  inasmuch  as  he  did  not  exercise 
the  commonest  caution  in  looking  about  him,  by  which  he  might 
easily  have  avoided  this  accident.  He  did  not  even  require  to  turn 
and  look  behind  him ;  he  had  but  to  look  forward  before  he  turned 
his  steps  slightly  to  the  left.  He  could  not  avoid  seeing  and 
hearing  the  lorry,  but  he  did  not  notice  it,  and  it  was  as  if  he  saw 
not  and  heard  not.  In  these  circumstances,  when  the  final  inter- 
locutor falls  to  be  pronounced  the  defenders  will  fall  to  be 
assoilzied,  but  no  expenses  will  be  given  on  either  side. 

A.  E.  M. 

The  pursuer  appealed  to  the  Sheriff  (Berry),  who  issued 
the  following  judgment,  adhering  to  the  interlocutor  of  the 
Sheriff-Substitute  :— 

Glasgow,  2nd  August^  1892. — Having  heard  parties'  procura-  Aagnat  2,  laai 
tors  and  considered  the  whole  case,  adheres  to  the  interlocutor  sheriff bkeet. 
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Lavabkbhiu  appealed  against:    finds  the  appellant  liable  in  the  expenses  of 
wiuiamK>nr   the  appeal,  and  decerns.  Robert  Berrt. 

OlMirow  ft  South-  ^*^       ' 

eS^'co.  N'ote. — The  circumstances  of  the  accident  out  of  which  this 

AnguJtT  18BS.  case  arises  are  fully  detailed  in  the  SheriffSubstituto's  note,  and 
BheriffinftT.  the  account  he  gives  is  I  think  in  accordance  with  the  evidence. 
The  nature  and  dangerous-  character  of  the  crossing  Close  to  which 
the  accident  happened  may  be  sufficiently  understood  from  the 
plan  in  process,  taken  along  with  the  Sheriflf-Substitute's  notes,  even 
by  persons  to  whom  the  place  is  not  familiar.  I  think  it  must  be 
taken  on  the  proof  that  the  defender's  driver  was  going  too  fast  at 
a  place  which  required  cautious  driving;  consequently  there  is, 
as  it  seems  to  me,  sufficient  evidence  to  justify  the  conclusion  of 
negligence  or  fault  on  his  part,  so  as  to  attach  liability  to  the 
defenders  in  the  absence  of  contributory  fault  on  the  part  of  the 
pursuer  being  shown.  It  is  only  on  the  question  of  contributory 
fault  that  I  think  any  difficulty  in  the  case  can  be  suggested.  On 
a  consideration  of  the  proof  I  have  come  to  the  conclusion  that 
there  was  such  negligence  on  the  part  of  the  pursuer  directly 
contributing  to  the  accident  as  to  free  the  defenders  from  liability. 
Approaching  the  crossing  as  the  pursuer  was  doing  with  the  view^ 
of  going  westwards  along  the  New  City  Road,  he  ought  to  have 
kept  straight  along  the  crossing;  and  if  he  had  done  so,  the 
evidence  shows  that  he  would  not  have  been  run  over,  the 
defender's  lorry  would  have  passed  before  he  reached  the  tramway 
rails  along  which  it  was  coming  up  Cambridge  Street.  Instead  of 
doing  so,  whatever  might  have  been  his  motive,  the  pursuer  altered 
his  course,  made  a  turn  to  the  left,  and  stepped  off  the  crossing  so  as 
to  come  into  collision  either  with  the  horse  or  the  shaft  of  the  lony. 
He  seems  to  have  done  so  even  without  looking  before  him,  for  he 
says  that  he  did  not  see  the  lorry,  although  it  was  broad  daylight 
and  there  was  no  intervening  obstacle.  He  is  unable  to  account 
for  his  having  failed  to  see  the  lorry,  and  it  must  be  held  that  he 
was  not  paying  sufficient  regard  to  what  was  before  him.  Even  if 
he  did  resolve  to  turn  to  the  left  so  as  to  cross  the  street  instead 
of  going  straight  along  the  crossing  towards  New  City  Road,  it 
was  plainly  his  duty  to  see  that  the  way  was  clear  before  him. 
The  inevitable  inference  is  that  he  was  guilty  of  negligence  con- 
tributing to  the  accident.  It  has  been  argued,  indeed,  that  the 
true  and  proximate  cause  of  the  accident  was  the  fault  of  the 
defenders'  servant  in  driving  at  too  rapid  a  pace;  and  if  the 
pursuer  had  stepped  in  front  of  the  lorry  in  time  to  enable  the 
driver  to  see  what  would  happen  if  he  went  on,  the  ai^ument 
might  have  had  weight.  A  driver  is  not  entitled,  when  he  sees  a 
foot  passenger  in  his  way,  simply  to  give  a  shout  and  then  to 
drive  on,  trusting  to  the  passenger  getting  out  of  his  way.  Here, 
however,  the  pursuer  seems  to  have  tiuned  from  his  course  along 
the  crossing  westwards  too  late  for  the  driver  to  prevent  the 
accident;  and  I  am  constrained  to  think  that  he  was  n^ligent 
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in   not  looking  where-  he  was  going  at  a  manifestly  dangerous  Lavauihisi. 
place.     The  negligence  of  which  he  was  guilty  directly  contri-^jWinumMnj^ 
buted,  in  my  opinion,  to  what  occurred,  and  oonHc<iucntly  the    ^^Jj™©. 
defenders  cannot  be  held  liable  in  damages.  '      R.  B.  — 

For  purBuer~Mr.  Williamson  (Messrs.  Williamson,  Cabs  well, 

k  Laird),  Glasgow. 
For  defenders — Mr.  Andeiusox  (Messrs.  Akdebsons  &  Pattison), 
Glasgow. 


Thomas  Gentles,  Purmier;  Crookston  Brothers,         No.  105. 
Defevders.  la.a«.hi... 

Ship — Charter-parti/ — Time  lost  in  shifting  ports — Question      (^^toa 
as  regards  carrying   capacity — Demurrage, — Held  in   a  — 

question  of  demurrage  that,  in  the  absence  of  contrary 
stipulation,  part  of  a  day  must,  in  construing  a  charter- 
party,  be  held  to  count  as  a  day. 

Opinion  per  Sheriff-Substitute  that  where  stevedores 
were  jointly  employed  by  the  shipowners  and  charterers, 
and  a  strike  among  the  stevedore's  men  prevented  as 
well  the  shipowners  from  giving,  as  the  charterers  from 
taking,  delivery  of  the  cargo,  no  demurrage  would  run, 
as  the  shipowners'  obligation  to  give  deliveiy  must  be 
fulfilled  contemporaneously  with,  if  not  precedent  to, 
that  of  the  charterers  to  take  delivery. 

Circumstances  in  which  a  counter  claim  for  damages 
in  respect  the  ship  failed  to  take  the  amount  of  cargo 
stipulated  in  the  charter-party  repelled  as  not  being 
sufficiently  proved. 

Allan  V  Johnston,  19  R.  364,  and  BtuJgett  v  Bin- 
nington,  1  Q.B.  35,  examined. 

This  was  an  action  by  Thomas  Gentles,  shipov^ner, 
South  Shields,  against  Crookston  Brothers,  Algerian 
merchants,  Glasgow,  for  £400.  The  pursuer  asked  £275 
as  for  eleven  days'  demurrage  at  £25  per  day  of  s.s. 
"  Presnitz,"  chartered  to  defenders  as  mentioned  in  the  sub- 
joined interlocutor,  and  £125  as  for  five  days  lost  in  shift- 
ing ports  at  the  same  rate.  The  defenders  admitted  £100, 
and  made  a  counter  claim  for  £84  of  damages  in  respect 
that  the  "  Presnitz  "  was  not  of  the  carrying  capacity  she 
was  represented  to  be.  The  following  interlocutor  was  pro- 
nounced by  the  SheriflT-Substitute  (Erskine  Murray)  : — 

Glasgow,  lO^A  August,  1891. — The  Sheriff-Substitute  having  Angnst  lo.  imi. 
heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  by  sheriff keskihk 
charter-party  dated  14th  March,  1890,  the  pursuer,  through 
Thomas  Gentles  «fe  Sons,  shipowners,  South  Shields,  chartered  to 
the  defenders,  Crookston  Brothers,  merchants,  Glasgow,  the  s.s. 
"  Presnitz,"  to  proceed  to  Bona  in  Algeria,  and  there  load  a  cargo 
under  the  various  conditions  of  the  charter,  which  contains  certain 
provisions  as  to  demurrage  and  the  option  of  loading  part  cargo 
at  another  good  and  safe  Algerian  port,   the  defenders  paying     j 
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LfAEOTHiML  extra  expenses  thereby  incurred  and  any  time   lost  by  shifting 
fiSk'to'      ports,  the  light  cargo  falling  to  be  discharged  at  various  ports  in 
Brother*.      Scotland  and  ore  at  various   ports  in  England,  the  charter  to 
AuyuBt  10. 1891.  remain  in  force  for  as  many  consecutive  voyages  as  the  steamer 
®**M?»^iS"'  could  make  until  the  end  of  December,  1890,  arriving  at  the 
loading  port  within  that  period;   finds  (2)  that  the  "Presnitz" 
made  four  voyages  falling  under  the  charter,  the  last  being  com- 
pleted in  January  last ;  finds  (3)  that  pursuer  now  sues  defenders 
for  £400,   of  which  £275  is  said  to  be  due  for  eleven   days' 
demurrage  at  £25  a  day,  and  £125  for  ^\e  days  lost  in  shifting 
ports  at  the  same  rate,  while  defenders,  admitting  £100,  have 
made  a  counter  claim  of  £84  for  damages  in  respect  that  the  ship 
failed,  as  they  say,  to  take  the  amount  of  cargo  she  was  bound  to 
take,  tendering  the  balance  of  £16  :  Finds  on  the  whole  case  and 
in  law,  and  having  regard  to  the  details  in  the  annexed  note,  that 
the   pursuers   are   entitled   to   £175   in   respect  of  seven  days' 
demurrage  and  £25  in  respect  of  one  day  lost  in  shifting  ports, 
being  £200  in  all,  and  that  the  defenders'  counter  claim  falls  to  be 
repelled  ;  therefore  decerns  against  defenders  for  the  simi  of  £200, 
with  interest  as  craved ;  finds  the  defenders  liable  in  expenses,  &c. 

A.  Ebskine  Murray. 
iTofe. — Under  the  charter  the  "  Presnitz  "  was  to  load  at  Bona 
a  cargo  of  barley,  esparto  fibre,  or  other  light  cargo,  including 
deckload  of  corkwood  if  required  by  the  charterers,  they  having 
liberty  to  take  ore  as  deadweight,  and  having  the  option  of 
loading  part  cargo  at  another  good  and  safe  Algerian  port,  pajdng 
extra  expenses  thereby  incurred  and  any  time  lost  by  shifting 
ports,  and  to  discharge  the  light  cargo  at  Leith,  Granton, 
Kincardine  Road,  Burntisland,  or  Dundee,  and  the  ore  at  the 
Tyne  or  Middlesborough  or  West  Hartlepool.  It  is  provided  that 
the  "  Presnitz  "  should  be  loaded  and  discharged  in  twelve  working 
days,  weather  permitting  (Sundays  and  holidays  excepted),  and 
that  there  should  be  ten  days  on  demurrage  ovei  and  above  the 
said  lay  days  at  £25  a  day,  and  that  the  lay  days  should 
commence  when  the  vessel  was  in  loading  or  discharging  berth. 

Further,  under  the  charter-party  the  shipowners  were  bound 
to  give  the  charterers  written  notice  of  the  vessel's  arrival  at  any 
port,  the  lay  days  not  to  count  till  that  was  done. 

The  pursuer's  claim  only  affects  the  third  and  fourth  voyages 
of  the  four  made  under  the  charter.  On  the  third  voyage  the 
"  Presnitz "  was  in  loading  berth  at  Bona  before  1 1  a.m.  on  the 
3rd  October,  from  which  time  the  lay  days  run.  So  far  as  Bona 
was  concerned,  her  loading  was  finished  by  Monday,  the  6th 
October,  at  11  p.m.,  when,  xmder  orders  from  the  charterers,  she 
proceeded  to  Philippeville,  another  port  on  the  Algerian  coajBt^ 
farther  west.  She  reached  Philippeville,  and  got  into  berth  about 
10  a.m.  next  day,  7th  October.  She  finished  loading  there  on 
Friday,  10th  October,  at  1  p.m.,  when  she  started  on  her  home- 
ward voyage.  Digitized  by  GoOg  Ic 
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The  "Presnitz"  proceeded  to  Gran  ton,  and  admittedly  five  i.a»a»wbibb. 
days  were  spent  in  discharging  there.     She  then  proceeded  to     ^2Si>n 
Middlesborough,  reaching  it  on  Saturday  afternoon,  1st  November,      Brother, 
about  4  p.m.     Discharging  was  commenced  there  on  Monday,  3rd  Aqgust  lo.  isqi. 
November,  early,  and  waa  completed  on  Wednesday,  5th  November.  ®***mJSSt.'"' 
In  these  circumstances  the  pursuer  claims  four  days'  demurrage 
and  one  day  lost  in  shifting  on  this  voyage,  and  the  defenders 
admit  two  altogether. 

Now,  portions  of  seven  days  were  admittedly  spent  in  the 
loadmg  in  Algeria.  According  to  both  Scotch  and  English 
decisions,  in  a  question  of  demurrage  a  portion  of  a  day  counts 
as  a  day.  No  doubt  the  clause  "  weather  permitting  '*  excludes 
whole  days  on  which  no  work  could  be  done,  but  it  seems  not  to 
affect  the  principle  that  portions  of  a  day  are  to  be  counted  as 
days.  Why  should  a  charterer,  who  has  finished  loading  at  noon, 
be  liable  for  a  full  day,  and  a  charterer,  whose  loading  is  stopped 
at  noon  by  rain,  be  liable  only  for  a  half  day  ?  There  does  not 
seem  to  be  any  sufficient  ground  for  distinction.  Seven  loading 
days  seem  therefore  to  have  been  spent  in  Algeria.  No  doubt 
some  hours  were  spent  in  the  change  made  from  Bona  to 
Philippeville  for  the  loading  of  a  portion  of  the  cargo ;  but,  taking 
the  time  together,  there  was  no  real  loss.  The  shipowner  cannot 
be  allowed  to  charge  twice  for  the  same  time,  viz.,  both  as  loading 
days  and  as  time  lost  in  shifting.  The  Sheriff-Substitute  has 
therefore  allowed  no  loss  of  time  for  shifting  on  the  first  voyage. 

Having  spent  seven  of  the  loading  days  in  Algeria,  five  more  at 
Gran  ton  exhausted  the  time.  Whenever,  therefore,  the  **  Presnitz  " 
reached  Middlesborough  she  was  on  demurrage.  Reaching  too 
late  on  the  Saturday,  that  day  could  not  be  counted  as  a 
demurrage  day,  but  Sunday  fell  to  be  so  counted,  and  her  loading 
was  not  finished  till  Wednesday.  She  was  therefore  four  days  on 
demurrage. 

The  fact  that  the  captain  in  Algeria  endorsed  a  memorandum 
to  the  effect  that  only  six  of  the  loading  days  were  spent  there, 
and  subsequently  at  Middlesborough  wrote  a  notice  of  Tuesday 
being  the  second  day  of  demurrage,  cannot  bar  his  owner's  claim. 
He  accounts  for  his  action  by  the  copy  of  the  charter-party  in  his 
possession  being  erroneous.  But  whether  this  was  his  motive  or 
not,  the  only  effect  of  the  captain's  memorandum  and  notice  is,  so 
far  as  they  go,  to  corroborate  the  defenders'  version  of  the  facts. 
But  really  the  facts  are  hardly  in  dispute,  and  accepting  these 
facts,  the  four  days  are  worked  out  by  simply  following  the  law  of 
the  case. 

On  the  fourth  and  last  voyage  the  "  Presnitz  "  was  berthed  at 
Bona  on  10th  December,  early,  took  in  cargo  till  12th  December, 
about  5.30  p.m.,  when  she  left,  and  proceeded,  under  orders  from 
the  charterers,  to  Gran,  another  Algerian  port  still  further  west 
and  nearer  the  Straits  of  Gibraltar  than  Philippeville.     Sh 
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iMiiA&uHiu.  berthed  at  Gran  on  16th  December,  on  which  day  no  loading  took 
SwkSon  pl^®>  owing  to  pratique  not  having  been  got.  Loading  there  was 
Brothers,      completed  on  the  19th.     Six  days  were  thus  spent  in  loading  in 

Augugtio.  1891.  Algeria,  besides  the  day  lost  at  Gran  by  waiting  for  pratique. 

^**  MoSat.'"  The  pursuer,  however,  claims  that  in  addition  four  days  were 
lost  in  shifting  from  Bona  to  Gran,  while  defenders  maintain  that 
the  time  so  lost  was  only  two  or  three  hours.  There  is  a  difference 
in  the  mode  of  calculation.  The  pursuer  maintains  that  the 
whole  time  spent  in  shifting  from  the  one  to  the  other  port  is  to 
be  allowed,  while  the  defendera  argue  that  all  that  shoidd  be 
allowed  is  the  extra  time  lost  by  the  shifting,  balancing  the  time 
gained  against  the  time  lost.  On  the  whole,  the  Sheriff-Substitute 
is  of  opinion  that  no  more  than  one  day  can  be  charged.  Pursuer  is 
only  entitled  under  the  charter  to  get  damages  for  the  time 
actually  lost.  As  Gran  lies  much  further  west  than  Bona,  and 
therefore  the  voyage  from  Gran  home  is  much  shorter  than  the 
voyage  from  Bona,  the  defenders  arc  entitled  to  set  against  the 
time  actually  spent  the  time  that  would  have  been  spent  had  there 
been  no  such  deviation,  and  are  only  liable  in  the  balance,  as  that 
only  is  the  actual  '*  time  lost  by  shifting  ports."  On  the  whole, 
one  day  seems  the  actual  loss  of  time  by  the  deviation,  being  the 
day  lost  by  going  into  Gran  and  waiting  for  pratique. 

The  "Presnitz"  arrived  at  Granton  late  on  the  evening  of 
Friday,  2nd  January.  Henderson  and  M*Kean,  stevedores,  had 
been  beforehand  jointly  engaged  by  pursuer  and  defenders  to 
discharge  her  there.  The  pursuer  sent  defenders  no  written 
notice  in  terms  of  the  charter.  Either  on  Friday  night  or 
Satuixiay  morning,  however,  one  of  the  stevedores  or  their  repre- 
sentative was  spoken  to  on  behalf  of  the  vessel  to  get  it  discharged 
at  once.  He  was  unable,  however,  to  get  men  on  Saturday.  He 
started  the  discharge  on  Monday  morning,  5th  January,  and 
the  discharge  at  Granton  was  completed  by  noon  on  Friday 
the  9th.  The  **  Presnitz "  then  proceeded  to  Middlesborough, 
where  she  arrived  on  the  Saturday  afternoon,  10th  January, 
late.  The  discharge  commenced  on  the  morning  of  Monday, 
12th,  and  lasted  till  4  a.m.  on  the  16th,  except  that  from 
5  p.m.  on  Tuesday,  13th,  till  4  p.m.  on  14th,  no  cargo  was 
allowed  to  be  discharged,  the  pursuer  holding  it  under  a  lien  for 
demurrage  until  sums  to  the  extent  of  about  £250  were  lodged. 

In  these  circumstances  the  pursuer  contends  that  as  regards 
the  homeward  part  of  the  voyage  seven  days  of  demurrage  have 
been  incurred.     The  defenders  admit  two. 

The  Sheriff-Substitute,  on  the  whole,  considers  that  three 
days'  demurrage  are  due.  Six  of  the  loading  days  expired  in 
Algeria.  The  charter-party  provides  that  the  charterers  are  to 
get  written  notice  of  the  vessel's  arrival.  No  such  notice  waa 
sent.  In  the  absence  of  such  notice  it  seems  that  the  first  lay 
day  at  Oninton  was  Monday,  the  5th  January,  when  the  xiischaixro 
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actually  began.      Discharging   continued   till   Friday   inclusive.   Laba^hieb. 
Five  therefore  of  the  lay  days  were  spent  at  Granton.     When      ^kS,^ 
the    "Presnitz"    reached    Middlesborough    on    the    evening    of      Brothen. 
Saturday  the  10th,  there  was  still  a  day  to  spare.     Sunday,  not  Angnrtio, law. 
being  a  working  day,  could  not  count.     Monday  the  12th  was  the  **TiJ£5fT/"* 
last  lay  day.     The  cargo  was  all  out  by  4  a.m.  on  Friday  the 
1 6th.     On  the  above  principles  this  would  at  first  sight  count  as 
four    days    on    demurrage.      But    the    defenders    contend   that 
demurrage  cannot   be   charged   for  the  period  from  5  p.m.  on 
Tuesday,  13th,  to  4  p.m.  on  14th,  during  which  discharge  was 
stopped  by  the  pursuer  exercising  his  lien  for  demurrage  said  to 
be  already  due.    The  pursuer,  on  the  other  hand,  contends  that,  as 
he  was  exercising  his  rights,  the  defenders  cannot  escape  liability 
for  demurrage.     The  law  on  the  subject  appears  to  be  that  when 
loading  is  stopped  by  the  wrongful  act  of  the  shipowner,  demurrage 
is  not  due,  but  otherwise,  if  he  has  a  right  to  stop.     But  here,  as 
demurrage  did  not  commence  to  run  till  Tuesday,  there  was  no 
demturage  due  on  that  day  itself.     But  had  the  loading  gone  on 
that  day  it  would  certainly  have  been  finished  by  the  Thursday 
night,  even  allowing  that  the  shipowner  might  have  stopped  on 
Wednesday  morning.     So,  in  the  opinion  of  the  Sheriff-Substitute, 
only  three  days'  demurrage  are  chargeable  for  the  fourth  voyage, 
besides  the  one  day  of  time  lost  by  shifting.     Adding  these  four 
days  to  the  four  days'  demiurage  of  the  former  voyage,  eight  days 
in  all  are  chargeable,  which  at  £25  a  day  amounts  to  £200. 

As  regards  the  counter  claim,  the  Sheriff-Substitute  does  not 
think  that  there  is  any  satisfactory  evidence  that  the  ship  was 
not  of  the  capacity  mentioned  in  the  charter.  The  evidence  as  to 
the  weights  of  the  cargo  on  board  is  by  no  means  clear  or  con- 
clusive. 

A  very  important  point  has  been  raised  in  this  case,  which 
fortunately  it  is  unnecessary  to  decide.  It  will  be  observed  that 
in  the  last  discharging  of  the  "  Presnitz  "  at  Gi*anton  stevedores 
were  employed  jointly  by  pursuer  and  defenders.  If  the  failure 
to  discharge  on  Saturday  was  the  fault  of  the  stevedores,  are  the 
defenders  liable  for  demurrage  caused  thereby?  As  it  happens, 
the  conditions  as  to  written  notice  exclude  the  necessity  of  decid- 
ing this  point.  If  it  had  not  been  for  that  clause  the  point  would 
have  had  to  be  decided.  Now,  it  seems  to  the  Sheriff-Substitute 
that,  according  to  all  the  older  authorities,  the  defenders  would 
not  have  been  held  liable,  for,  while  chaiterers  are  bound  to  take 
delivery,  the  shipowner  is  equally  bound  to  give  delivery,  and 
though  charterers  take  the  risk  of  all  external  interference  that 
delays  discharging,  they  do  not  take  the  risk  of  the  inability  of 
the  shipowner  to  do  what  he  is  bound  to  do.  Now,  if  the 
stevedore  was  unable  to  get  men  to  perform  defenders'  duty  in 
removing  the  cargo,  he  was  equally  unable  to  get  men  to  perform 
pursuer's  duty  in  putting  it  out   "  alongside "  of  the  vessel,^  in 
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Lahambjhbb.  terms  of  the  charter-party.  Therefore  the  pursuer,  failing  on  his 
SoJkSon  °^^^  P*^^  ^^  ^^®  contract,  would  not  have  been  entitled  to  demand 
Brothers,      damages  from  the  defenders  on  account  of  their  failure,  as  the 

Auguam  i»i.  latter  were  only  bound  to  remove  from  alongside. 

^***Mo»E!fT/"*  But  the  pursuer  maintains,  on  the  authority  of  the  recent  case  of 
Budgett  v  Binningtony  1  Q.B.  35,  decided  in  the  present  year  1891, 
that  the  law  must  be  held  to  be  otherwise.  In  that  ease  the  judges 
undoubtedly  seem  to  lay  down  in  their  opinions  that  a  shipowner 
is  not  responsible  for  a  strike  among  the  labourers  of  the  stevedore 
employed  by  him,  and  that  therefore,  though  he  is  unable  himself 
to  give  delivery  of  cargo,  demurrage  is  to  run,  a  strike  among  his 
stevedore's  labourers  being  considered  in  the  same  light  as  if  it 
were  one  o(  those  external  and  neutral  interferences  which,  when 
they  cause  delay,  leave  with  the  charterers  the  responsibility  for 
demurrage.  In  the  cases  of  Thus,  ForteotiSf  and  Strdker,  founded 
on  by  the  judges,  the  delay  was  entirely  caused  by  external 
circumstances,  or  the  default  of  third  parties  over  whom  the 
shipowner  had  no  control,  such  as  the  holder  of  another  bill  of 
lading.  But  Lord  Esher  makes  these  authorities  in  point  by 
looking  upon  the  shipowner's  stevedore's  men  as  persons  over 
whom  the  shipowner  "  has  no  control."  Lord  Esher  guards 
himself  from  deciding  whether,  if  the  delay  were  occasioned  by  a 
strike  among  the  shipowner's  own  sailors,  demurrage  would  run. 
But  if  the  above  doctrine  is  law  it  seems  that  such  a  result  would 
be  inevitable,  and  that  no  distinction  can  be  drawn.  For  surely, 
if  a  man  chooses  to  hand  over  his  duty  of  putting  out  the  cargo 
to  a  stevedore,  he  cannot  thus  get  rid  of  his  responsibility  under 
contract,  and  the  stevedore  and  his  servants  must  be  held  to  be  in 
the  same  position  (so  far  as  that  question  is  concerned)  as  the 
shipowner's  own  servants.  But  that  a  shipowner  (unless  by 
special  provisions  in  the  charter-party)  is  to  be  freed  from  his 
duty  to  put  out  goods  simply  because  his  servants  strike,  and  that 
the  charterers  are  to  be  liable  in  demurrage  for  not  taking  away 
goods  which  the  shipowner  fails  to  offer  to  them,  is  contrary  to  all 
principles  hitherto  held  and  laid  down  on  the  subject.  It  seems  a 
reductio  ad  absurdum. 

An  examination  of  the  case  of  Budgett,  however,  shows  that  it 
contains  fair  grounds  for  the  judgment  given,  though  not  for  the 
opinions  stated  as  apparently  the  grounds  of  judgment.  In 
Budgett  the  shipowner  and  charterers  had  separate  stevedores. 
Under  charter  the  first  duty  in  discharging  lay  on  the  charterers, 
who  had  to  bag  the  cargo  from  bulk  in  the  hold.  Thereafter, 
when  bagged,  the  shipowner  had  to  lift  it  out,  whereupon  the 
charterers  had  to  remove  it.  Thus  the  first  thing  to  be  done  in 
discharging  was  by  the  charterers.  Till  they  bagged  the  cargo 
it  could  not  be  lifted  by  the  shipowner.  As  it  happened,  the 
labourera  of  both  sets  of  stevedores  struck.  But  even  had  the 
shipowner's  stevedore's  men  not  struck  the  discharge  could  not 
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have  been  begun,  the  charterers  not  being  able  to  have  had  a  bag  Lawarmhiei. 
ready  for  them  to  lift.     In  these  circumstances  it  may  fairly  be      crookSon 
argued  that  the  charterers,    not   performing  the   first  duty  in-       Brothers. 
ciimbent  on  them  to  start  the  discharge,  are  responsible  for  the  ^wgustio, isoi. 
demurrage.     It  is  just  a  reversal  of  the  ordinary  procedure;  as  ^^^m"™"* 
the  charterers  did  not  oifer  the  bagged  cargo  to  the  shipowner  to 
lift,  he  was  not  in  fault  for  not  lifting ;  the  charterers  were  not 
offering.     The  case  of  Bttdgett  is  therefore  clearly  distinguishable 
from  the  present  case,  where  the  delay  is  said  to  have  arisen  from 
the  acts  of  those  who  were  jointly  employed  by  both  pursuer  and 
defenders,  and  where,  therefore,  the  pursuer  must  be  held  to  have 
been  as  much  at  fa\ilt  in  not  putting  the  cargo  "  alongside  "  as  the 
defenders  in  not  removing  it  from  "alongside."     Therefore,  had 
it  been  necessary  for  the  Sheriff-Substitute  to  decide  the  point,  he 
would  have  been  inclined  to  deal  with  the  opinions  of  the  judges 
in  Bvdgett  as  obiter  dicta,  unnecessary  for  the  decision  of  the  case, 
and  as  therefore  not  to  be  followed  in  the  face  of  the  principles 
that  have  been  established  and  hitherto   followed   not  only  in 
Scotland  but  in  England.  A.  E.  M. 

The  defenders  appealed  to  the  Sheriff  (Berry),  who 
adhered  by  the  following  interlocutor : — 

Glasgow,  2Sth  July,  1892. — Having  heard  parties'  procurators    July  g^.  i898. 
and  considered  the  whole  case,  under  reference  to  note,  adheres  to  sheriff  birbt. 
the  interlocutor  apj)ealed  against ;  finds  the  defenders  liable  in  the 
expenses  of  the  appeal,  and  decerns,  &c.  Robert  Berry. 

Note, — The  questions  raised  on  this  appeal  relate  to  the  amount 
claimed  by  the  pursuer  as  demurrage  and  for  "  time  lost  by 
"  shifting  ports,"  under  the  charter  of  his  steamship  "  Presnitz  " 
to  the  defenders.  A  question  is  also  raised  on  the  part  of  the 
defenders  under  a  counter  claim  made  by  them  for  alleged  breach 
of  a  condition  in  the  charter-party  that  the  vessel  was  "  guaranteed 
*'  2300  tons  deadweight  cargo  capacity."  The  vessel  made  four 
voyages  under  the  charter,  but  the  questions  regarding  demurrage 
and  time  lost  by  shifting  ports  are  confined  to  the  last  two  of 
these,  that  is,  the  third  and  fourth  voyages.  The  question  as  to 
the  cargo  capacity  of  the  vessel  is  stated  in  the  condescendence  as 
to  all  the  four  voyages,  but  I  understand  it  not  to  be  seriously 
pressed  except  in  regard  to  the  third  and  fourth.  The  pursuer 
claims  in  all  on  the  two  voyages  in  question  eleven  days'  demurrage 
at  the  stipulated  rate  of  £25  per  day,  and  five  days  lost  by 
shifting  ports  at  the  same  rate,  making  the  claim  in  all  £400. 
The  Sheriff-Substitute  has  allowed  on  the  third  voyage  four  days' 
demurrage  and  nothing  for  shifting  ports.  On  the  fourth  voyage 
he  allows  three  days'  demurrage  and  one  day  for  shifting  ports. 
He  thus  allows  in  all  on  the  two  voyages  eight  days  at  £25  a  day, 
or  £200  in  all.  On  behalf  of  the  defenders  his  calculation  is 
challenged  with  regard  to  both  voyages.  For  the  purauer,  on  the 
other  hand,  while  the  correctness  of  his  calculation  is  disputed  in    . 
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Lamausbimb.  certain  respects,  it  has  been  intimated  that,  so  long  as  <£200  in 
tt?SkS>n  *^^  ^^  found  due,  it  is  not  asked  that  the  judgment  should  be 
Brother.,      disturbed. 

July  ffl^isw.  jjj  dealing  y^ny^  ^jjg  case  generally  I  think  the  principle  must 

be  accepted  that,  in  the  absence  of  evidence  of  agreement  to  a 
different  effect,  the  calculation  of  time  under  a  charter-party  must 
be  by  days  and  not  by  hours  or  parts  of  a  day.  This  was  settled 
as  a  general  rule  in  regard  to  demurrage  days  by  the  English  case 
of  Commercial  Steamship  Co.  v  Boultony  1875,  L.R.  10  Q.B.  346, 
and  the  same  rule  was  adopted  for  lay  days  by  the  Court  of  Session 
in  Hough  v  Athya,  1879,  6  R,  961.  The  recent  judgment  of  the 
First  Division  in  Allan  v  Johnstone^  1892,  19  R.  364,  decided 
since  this  appeal  was  taken,  was  pressed  upon  me  on  behalf  of  the 
defenders  as  having  modified,  if  not  abolished,  that  rule.  I  do 
not  understand  that  to  be  the  effect  of  the  decision.  The  question 
there  arose  between  the  owners  and  an  onerous  indorsee  of  a  bill 
of  lading  which  was  imported  into  the  contract  in  the  charter- 
party.  The  master  had  been  empowered  to  fill  up  a  blank  in  the 
bill  of  lading  as  to  the  time  that  remained  for  discharging,  and  he 
had  filled  it  up  with  the  words  **  five  and  a  half  days.''  It  was  held 
that  that  statement  was  binding  on  his  owners  in  a  question  with 
the  holder  of  the  bill  of  lading.  That  the  case  was  not  r^;arded 
as  disturbing  the  previously  established  general  rule  on  this 
subject  seems  apparent  from  the  judgment  of  Lord  Kinnear,  who 
says,  "  I  take  it  that,  according  to  the  general  rule,  laying  days 
*'  mean  whole  days ;  but  if  the  parties  to  the  contract  are  so 
*^  minded  it  is  quite  within  their  power  to  stipulate  that  a  day 
*^  shall  be  divisible,  and  the  question  is  whether  they  have  not  so 
*'  stipulated  in  the  present  case."  Here,  dealing  with  the  question 
in  that  light,  I  am  of  opinion  that  no  ground  for  inferring  that 
there  was  intended  to  be  a  calculation  by  parts  of  days  has  been 
shown,  and  that  the  ordinary  rule  under  which  part  of  a  day  is 
treated  as  a  whole  day  within  the  meaning  of  a  charter-party 
must  be  accepted.  There  is  nothing  in  the  present  charter-party 
which  would  justify  a  different  rule  being  applied. 

The  material  provisions  in  the  charter-party  are  to  the  effect 
that  the  "  Presnitz/  guaranteed  of  2300  tons  deadweight  cai^go 
capacity,  was  to  proceed  to  Bona  and  load  a  complete  cargo  of 
barley,  esparto  fibre,  or  other  light  cargo,  including  deck-load 
corkwood  if  required,  charterers  having  liberty  to  take  iron  ore 
as  deadweight,  and  after  loading  should  proceed  to  Leith  or 
Granton,  or  any  of  certain  named  ports  on  the  east  of  Scotland  to 
discharge  light  cargo,  and  to  Tyne  or  Middlesborough  or  West 
Hartlepool  to  discharge  the  ore.  The  ship  was  to  be  loaded  and 
discharged  in  twelve  working  days,  weather  permitting  (Sundays 
and  holidays  excepted),  and  ten  days  in  addition  were  allowed  on 
demurrage  at  £2b  per  day.  The  lay  days  were  in  no  case  to 
count  "  before  the  day  on  which  the  vessel  is  in  berth  at  ports  of 

Digitized  by  CjOOQ  IC 


SHEMFP  COURT  REPORTS.  299 

"loading  and  discharge  ready  to  load  and  deliver,  and  notice  lawabkbhim. 
"  thereof  given  writing."     In  the  print  of  the  document  the  words      S®""^* 
"following  that"  were  inserted  between  the  words  "day"  and      Brother.. 
"  on "  in  this  clause,  but  these  had  been  struck  through  with  a    ^^^^^^ 
pen  before  the  document  was  signed.     The  captain  states  in  his  Sheriff  b«*bt. 
evidence  that  the  copy  of  the  document  handed  to  him  by  the 
brokers  and  certified  by  them  had  the  words  in  question  left  in,  so 
as  to  make  the  clause  read  that  the  lay  days  were  not  to  count 
"  before  the  day  following  that  on  which  the  vessel  is  in  berth," 
&c.,  and  that  this  led  him  into  error  in  the  calculation  of  three 
days  on  the  third  voyage,  to  which  reference  will  be  made  in 
connection  with  it.     On  the  margin  of  the  document  there  was  a 
clause  giving  the  merchants  option  to  load  part  of  the  cargo  "  at 
"  other  good  and  safe  Algerian  port,  they  paying  extm  expenses 
"  and  any  time  lost  in  shifting  ports." 

The  dates  in  the  two  voyages  on  which  the  questions  regarding 
demurrage  and  time  lost  by  shifting  depend  are  uot^  I  understand, 
in  dispute.  On  the  third  voyage  the  vessel  reached  a  loading 
berth  at  Bona,  her  first  loading  port,  on  Friday,  3rd  October,  at 
11  a.m.,  and  having  finished  the  loading  there,  proceeded,  as 
ordered  under  the  option  in  the  charter-party,  to  Philippeville, 
another  Algerian  port,  and  began  to  load  there  on  Tuesday,  7th 
October,  at  10  a.m.,  finishing  the  loading  on  Friday  the  10th  at 
1  p.m.  She  proceeded  to  Granton,  where  five  days  were  occupied 
in  discharging  part  of  the  cargo,  and  then  went  to  Middlesborough, 
arriving  there  on  Saturday,  1st  November,  at  4  p.m.  The 
discharge  there  commenced  on  Monday,  3rd  November,  and  was 
finished  on  Wednesday  the  5th.  The  Sheriif-Substitute  has  in 
these  circumstances  allowed  four  days'  demurrage,  and  no  loss  of 
time  through  shifting  ports — estimating,  as  I  understand,  that 
three  of  the  lay  days  (3rd,  4th,  and  6th  October)  were  occupied  at 
Bona,  four  (7th  to  10th  October  inclusive)  at  Philippeville,  and 
the  remaining  five  at  Granton.  In  that  view  the  demurrage  days 
would  begin  with  Sunday,  2nd  November,  at  Middlesborough,  and 
end  with  the  following  Wednesday,  giving  four  days  in  all.  On 
behalf  of  the  defenders  it  is  contended  that  only  two  days* 
demurrage  should  be  allowed.  They  maintain  that  the  lay  days 
did  not  expire  till  Monday,  3rd  November,  and  in  support  of  that 
contention  they  rely  on  a  memorandum  signed  by  the  captain  on 
the  margin  of  the  bill  of  lading  on  the  completion  of  the  loading 
at  Philippeville  in  these  terms — "  six  days  occupied  in  loading 
"  entire  cargo  of  esparto  and  ore,"  whereas,  according  to  the  above 
computation,  seven  days  were  so  occupied.  This  statement  of  the 
master,  it  is  said,  is  further  strengthened  by  his  letters  to  the 
defenders  of  4th  and  5th  November,  in  which  he  intimates  that 
these  days  are  respectively  his  first  and  second  days  on  demurrage, 
lliat  certainly  affords  a  prinm  facie  case  in  support  of  the 
defenders'  argument,   but  it   is  not,  in  my   opinion,  conclusive 
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against  the  pursuer,  and  when  the  facts  are  examined  it  appeare 
that  the  captain  made  the  statements  relied  on  under  an  error  in 
fact.  He  was,  as  he  explains,  misled  by  the  words  ^*  following 
**  that "  not  having  been  struck  out  in  the  copy  of  the  charter- 
party  handed  to  him,  so  that  instead  of  taking  3rd  October  at 
Bona  as  the  first  of  the  lay  days  he  took  the  following  day,  the 
4th.  That  mistake  ran  through  his  calculation,  and  is  sufficient 
to  prevent  his  statement  from  affecting  the  rights  of  the  pursuer. 
The  pursuer  raised  a  question  as  to  whether  the  Sheriff-Substitute 
is  correct  in  making  no  allowance  for  time  said  to  have  been  lost 
in  deviating  to  Philippeville,  but  as  that  is  pressed  only  if  the 
judgment  is  disturbed  on  the  question  of  demurrage,  it  is  un- 
necessary for  me  to  deal  with  it. 

With  regard  to  the  fourth  voyage  the  vessel  began  her  loading 
at  Bona  on  10th  December,  and  continued  it  there  till  the  12th, 
at  5.30  p.m.,  when,  as  ordered  by  the  charterers,  she  proceeded  to 
Oran  to  complete  her  loading,  and  was  berthed  there  on  the  16th. 
On  that  day,  however,  she  was  detained  waiting  on  pratique,  so 
that  the  loading  was  commenced  only  on  the  following  day,  and 
was  completed  on  the  19th.  Six  days  in  this  way  were  spent  in 
the  process  of  loading,  and  that  number  the  Sheriff-Substitute 
allows,  allowing  also  a  day  for  time  lost  partly  through  shifting 
ports,  and  partly,  as  I  understand,  through  delay  for  pratique. 
The  vessel  reached  Granton  late  on  Friday  evening,  2nd  Januaiy. 
No  written  notice  of  the  vessel  being  ready  to  discharge  was  then 
given ;  and  while  it  appears  that  a  telegram  was  sent,  and  that  a 
verbal  communication  to  that  effect  was  made  on  the  following 
day,  Saturday,  a  difficulty  was  found  in  procuring  men,  and  the 
work  was  not  begun  till  Monday  the  5th.  The  discharge  at 
Granton  was  completed  on  Friday  the  9th,  and  the  vessel  then 
proceeded  to  Middlesborough,  arriving  late  on  the  afternoon  of  the 
following  day,  Saturday,  the  10th.  At  Middlesborough  the  dis- 
charge occupied  from  the  morning  of  Monday  the  12th  till  4  a.m. 
on  Friday  the  16th,  subject  to  a  break  between  5  p.m.  on  Tuesday 
the  13th  and  4  p.m.  od  the  following  day,  during  which  time  the 
pursuer  stopped  the  unloading  until  a  deposit  of  £250  in  all  was 
made  to  meet  a  claim  of  lien  for  demurrage. 

Taking  six  of  the  twelve  lay  days  to  have  been  spent  in 
loading,  the  view  acted  on  by  the  Sheriff-Substitute  in  these 
circumstances  is  that  five  more,  that  is,  from  Monday,  5th,  to 
Friday,  9th  January,  were  occupied  at  Granton,  and  that  the  last 
was  Monday  the  1 2th,  which  was  the  first  of  the  discharging  days 
at  Middlesborough.  Excluding  a  day  in  respect  of  the  discharge 
having  been  stopped  by  the  pursuer  under  his  claim  of  lien,  the 
Sheriff-Substitute  thus  holds  that  three  days  in  the  period  from 
Tuesday  the  13th  to  Friday  the  16th  are  to  be  regarded  as 
days  on  demurrage.  Adding  to  these  the  day  lost  by  shifting 
ports  he  gives  four  days*  allowance  at  the  stipulated  rate  of  £25  a 

Digitized  by  CjOOQIC 


SHEKIFF  COUKT   REPORTS.  301 

day.     On  behalf  of  the  defenders,  objection  has  been  taken  to  the  LASAaMHim. 

allowance  of  a  day  for  shifting,  and  it  is  maiuteined  that  not  more      ^^okSon 

than  half  a  day  should  be  allowed.     It  is  also  objected  that  the       Brothers. 

reckoning  of  the  discharge  at  Middlesborough  should  be  by  hours,    Ju^y^isw- 

from  the  hour  of  commencing  to  the  hour  of  finishing.    To  neither  8*»«^''®»»*^- 

of  these  arguments  am  I  able  to  give  effect.     They  are  rested  to 

some  extent  on  principle,  supposed  (erroneously,  as  I  think)  to  be 

involved  in  Allan  v  Johnstone^  to  which  I  have  already  referred, 

and  also  on  a  marginal  memorandum  on  the  bill  of  lading  in  these 

terms — "  two  days  and  a  half  employed  for  loading  the  entire 

"  Oran  cargo."     The  captain  explains  that  he  was  compelled  to 

sign   the  bill   of  lading  with  that  memorandum  on  it  by  the 

urgency  of  the  charterers'  agent,  and  that  if  he  had  not  donr-  so 

the  ship  would  have  been  detained  till  next  day  for  the  lodging  of 

a  protest.     The  statement  has  not,  in  my  opinion,  the  effect  of 

binding  the  owners  to  any  mode  of  calculating  days  in  a  question 

with  the  charterers,  and  is  to  be  regarded  as  nothing  more  than  a 

statement  of  a   matter  of  fact.     On  the   part  of  the  pursuer, 

objections  were  also  stated  to  the  Sheriff-Substitute's  findings  in 

regard  to  this  fourth  voyage.     It  was  contended  that  at  least  two 

days  should  have  been  allowed  for  time  lost  in  shifting  to  Oran, 

the  day  waiting  on  pratique  being  said  to  be  time  lost  in  that  way 

in  addition  to  a  day  lost  in  deviation.     In  regard  to  the  question 

of  pratique  it  was  maintained  that  the  case  was  not  governed  by 

the  decision  in  White  v  «.«.  "  Winchester"  Cot/,,  13  R.  524,  which 

related  to  the  time  from  which  the  lay  days  at  a  foreign  port 

should  be  reckoned,  where  on  the  ground  of  quarantine  a  vessel 

was  detained  after  her  arrival  before  the  loading  was  allowed  to 

commence.     The  question  there,  it  was  said,  had  no  bearing  on 

what  was  time  lost  through  shifting  ports.     Again,  on  more  than 

one  ground,  objection  was  raised  to  Saturday  the  3rd  January  not 

being  reckoned  as  one  of  the  lay  days,  in  which  case  the  demurrage 

days  would  have  commenced  with  Sunday  the  11th  instead  of 

Tuesday  the  13th.     Farther,  it  was  objected  that  the  pursuer  was 

within  his  rights  in  stopping  the  discharge  for  his  lien  on  the 

Tuesday  as  he  did,  and  that  a  deduction  of  a  day  on  the  ground 

that  the  lien  had  been  improperly  exercised  ought  not  to  have 

been  made.     Some,  if  not  all  of  these  objections,  involve  delicate 

questions,  which,  as  the  objections  were  not  pressed  if  I  did  not 

alter  the  judgment  unfavourably  to  the  pursuer,  I  am  glad  to  be 

relieved  from  considering. 

With  reference  to  the  counter  claim  for  the  defenders,  I  think 
it  enough  to  say  that  there  is  not,  in  my  opinion,  evidence 
sufficient  to  justify  the  conclusion  that  the  '*  Presnitz  "  was  not 
of  the  carrying  capacity  guaranteed  in  the  charter-party.  The 
uncertainty  of  the  results  of  particular  voyages  appears  from  the 
fact  that,  according  to  the  defenders,  the  alleged  deficiency  varied 
considerably,  being  said  to  be  18  tons  on  one  voyage  and    30 
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tons  on  another.  The  weights  do  not  seem  to  have  been  taken 
with  such  care  and  accuracy  as  would  justify  a  conchision  un- 
favourable to  the  ship. 

On  the  case  as  a  whole  I  do  not  think  that  the  defenders,  the 
appellants,  have  cause  to  be  dissatisfied  with  the  Sheriff-Substitute's 
judgment,  nor  do  I  see  sufficient  groimd  for  interfering  with  his 
award  of  expenses.  R.  B. 

For  pursuer — Mr.  John  A.  Spens  (Messrs.  Macjlat,  Mubbat,  & 

Spens),  Glasgow.' 
For  defenders — Mr.  Henry  Roxbuboh  (Messrs.  Wright,  John- 
ston, Mackenzie,  &  Roxburgh),  Glasgow. 


No.  106. 
Lararurirb. 

Love  V 
Willianuon. 


Dec  10, 1891. 


8heiiffEB8RiiiB 

MURRAY. 


James  D.  K.   Love,  Pursuer;  Alexander  Williamson, 

Defender. 

Skip — Safe  transit  from  ship  to  quay  of  live  stock  and 
party  in  charge  —  Contributory  negligence, — Where  a 
a  steamboat  owner  was  carrying  live  stock  at  the  risk  of 
the  owner,  and  allowing  a  party  to  be  in  charge  of  the 
stock,  held  that  the  steamboat  owner  was  not  liable  for 
injuries  received  by  that  party  while  he,  in  an  excited 
state,  rushed  up  to  a  gangway  which  the  steamboat 
owner's  men  were  in  the  act  of  fastening  to  the  quay, 
but  had  not  completed  so  fastening,  and  gave  the  gang- 
way an  impetus  from  the  side  that  sent  it  off  in  a  sloping 
direction,  so  that  pursuer  fell  over  it  into  the  water  and 
was  injured.  Opinion,  that  a  steamboat  owner  carrying 
live  stock  at  the  risk  of  the  owner  must  give  the  party 
in  charge  all  fair  facilities  in  getting  his  stock  ashore ; 
but  held  that  there  was  contributory  negligence  barring 
a  claim  for  damages  in  respect  of  injuries  through  the 
gangway  slipping  off  the  quay  and  the  pursuer  falling 
into  the  water. 

This  was  an  action  by  James  D.  K.  Love,  cattle  dealer, 
Rothesay,  against  Alexander  Williamson,  steamboat  owner, 
Glasgow,  concluding  for  £150  damiiges  in  respect  of 
injuries  received  by  him  on  23rd  October,  1890,  in  con- 
gpquence  of  a  gangway,  which  was  about  to  be  used  for  the 
discharge  of  sheep  from  the  s.s.  "  Vicei^oy  "  to  the  quay  at 
Rothesay,  slipping  from  the  quay  while  he  was  in  the  act  of 
stepping  on  the  gangway  to  get  on  board  the  "Viceroy," 
and  he,  falling  over  the  gangway  into  the  water,  had  some 
of  his  ribs  broken.  The  defender  denied  liability,  and 
pleaded  contributory  negligence  on  the  part  of  pursuer. 
The  Sheriff-Substitute  (Erskine  Murray)  sustained  the 
defender's  plea  of  contributory  negligence  in  the  following 
interlocutor : — 

Glasgow,  lOth  December,  1891. — The  Sheriff-Substitute  having 
heard  the  pursuer's  agent  and  counsel  for  defender  and  advised 
the  case,  finds  (1)  that  the  defender  Ale^^ander  Williamson,  steam- 
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boat  owner,  is  in  the  habit  of  carrying,  inter  alia,  live  stock  i«A»AanHiM. 
between  various  of  the  Clyde  ports,  and  that  whenever  receipts  wiJSimaon. 
are  granted  in  connection  with  his  vessels  for  live  stock  they  are  doc.  wTiwi. 
in  the  form  of  No.  9  of  process,  so  that  all  owners  of  live  stock  sheriffBRSKiNi 
dealing  with  these  steamei-s  are  well  aware  that  they  are  only 
carried  by  defender  at  owner's  risk,  and  that  the  defender  claims 
not  to  be  responsible  for  any  damage  such  goods  may  sustain  in 
landing;  finds  (2)  that  a  party  in  charge  of  live  stock  is  not 
charged  as  a  passenger;  finds  (3)  that  at  some  ports,  as  at 
Rothesay,  heavier  and  longer  "gangways"  or  "rails"  are  provided 
for  the  loading  or  unloading  of  live  stock,  which  are  always  used 
in  the  case  of  cattle  or  horses ;  but  in  the  case  of  sheep  the  lighter 
and  shorter  passenger  gangways,  which  are  more  manageable,  are 
frequently  used;  finds  (4)  that  these  gangways,  of  whichever 
kind,  are  generally,  when  needed  for  the  unloading  of  live  stock, 
shoved  from  the  quay  on  board  by  the  quay  officials  or  the 
employes  of  the  steamer's  agents,  received  on  board  by  the 
steamer's  hands,  and  secured  there,  if  necessary,  by  the  steamer's 
hands,  and  are  used  not  only  by  the  live  stock  but  by  those  in 
charge  of  the  live  stock;  finds  (5)  that  on  23rd  October,  1890, 
the  "Viceroy,"  belonging  to  defender,  on  her  evening  passage 
from  Greenock  to  Rothesay,  conveyed  about  100  to  120  sheep, 
which  were  placed  in  the  bow  in  a  space  flaked  off  from  the  rest 
of  the  vessel,  of  which  about  70  belonged  to  Daniel  Duncan,  30  or 
so  to  Mr.  F.  Montgomerie,  and  14  to  20  to  a  Mr.  Currie;  finds 
(6)  that  by  the  same  steamer  pursuer,  J.  D.  K.  Love,  a  cattle 
dealer,  slightly  lame,  was  a  passenger  to  Rothesay,  but  had  no 
live  stock  with  him;  finds  (7)  that  pursuer,  having  partaken  of 
refreshments  ashore  and  also  on  board,  where  he  was  with  friends 
in  the  fore  cabin  the  most  of  the  voyage,  may  have  been  to  a 
certain  extent  excited  by  what  he  had  taken,  but  cannot  be  said 
to  have  been  drunk  when  Rothesay  was  reached  ;*  finds  (8)  that  it 
was  arranged  between  pursuer  and  the  owner  of  one  of  the  minor 
lots  of  sheep  that  it  should  be  taken  for  the  night  to  a  field  of  his 
at  Rothesay,  and  (with  the  shepherd  of  another)  that  he  should 
aid  in  the  unloading  of  the  sheep,  or  at  least  in  the  reception 
thereof  on  the  pier ;  finds  (9)  that  accordingly,  when  the  "Viceroy" 
reached  Rothesay,  which  was  about  quarter  past  six  p.m.,  more 
than  an  hour  after  sunset,  the  pursuer  landed,  along  with  the 
other  passengers,  by  an  ordinary  passenger  gangway,  which  had 
been  laid  from  the  hurricane  deck  to  the  quay,  to  await  there  the 
landing  of  the  sheep  in  question;  finds  (10)  that  a  short  time 
thereafter  another  passenger  gangway  was  shoved  off*  from  the 
quay  by  McMillan,  an  employ^  of  defender's  Rothesay  agent,  with 
the  assistance  of  a  policeman,  so  as  to  rest  on  the  fore  wing,  or 
space  just  in  front  of  the  paddle-box,  for  the  purpose  of  being 
used  for  the  discharge  of  the  live  stock ;  finds  (11)  that  in  conse- 
quence of  the  state  of  the  tide  there  was  a  considerable  slope  down 
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Lahauhbiu.  from  the  quay  to  the  steamer's  wing,  so  that  in  ordinary  course, 
Wininmson  ^  prevent  the  gangway  slipping  and  render  it  pafe  for  use,  it  fell 
Dec.  io~im,  ^  ^^®  steamer's  hands  to  secure  it  to  a  ringbolt  or  otherwise  ; 
sheriffRRBKiiTi  fi^^^  (1^)  ^^^t.  about  a  minute  and  a  half  after  it  had  been  shoved 
MuRKAT.  ^ff  ^j^g  quay,  Kerr,  one  of  the  steamboat  hands,  was  unflaking  the 
sheep ;  Lamont,  another  of  them,  was  catching  one  by  the  horns 
to  act  as  leader ;  and  Kennedy,  a  third,  was  in  the  act  of  tying 
the  gangway  with  a  rope,  when  the  pursuer,  who  apparently  was 
tired  of  waiting  on  the  pier,  and  considered  that  the  landing  of 
the  sheep  was  being  delayed,  making  an  exclamation  of  impatience, 
hurried  forward  to  the  head  of  the  gangway  from  a  slanting  direc- 
tion, seized  it  with  both  hands,  and  raised  one  foot  to  descend  it ; 
finds  (13)  that  he  did  this. so  vehemently,  and  also  at  such  an 
angle,  that  not  only  did  the  gangway,  being  as  yet  unfastened, 
slip  inwards  towards  the  vessel,  but  it  also  went  over  to  the  one 
side,  and  pursuer  fell  over  the  rail  of  it^  both  he  and  the  shore 
end  of  the  gangway  tumbling  into  the  water  in  such  a  position 
that  pursuer  was  not  inside  but  beyond  the  gangway,  so  that  he 
clung  to  it  on  the  outside,  the  steamboat  end  of  the  gangway 
being  caught  and  held  to  by  Kennedy  and  also  by  Lamont,  who 
i-an  to  the  spot,  attracted  by  the  splash;  finds  (14)  that  pursuer 
was  dragged  out  by  Lamont,  but  gave  him  some  strong  language 
while  being  rescued,  probably  because  he  was  suffering  pain; 
finds  (15)  that  two  of  pursuer's  ribs  were  broken,  probably  by 
his  falling  across  the  gangway,  and  his  side,  t&c,  were  bruised  ; 
and  he  was  seven  weeks  indoors,  and  it  was  eight  or  ten  weeks 
before  he  was  able  to  resume  business;  finds  (16)  that  he  has 
raised  the  present  action  of  damages  against  the  defender  on  the 
ground  that  he  received  his  injuries  through  the  fault  of  those  for 
whom  defender  is  responsible :  Finds  on  the  whole  case  and  in 
law  that  pursuer  has  failed  to  prove  that  his  injuries  were  caused 
by  the  fault  of  those  for  whom  defender  is  responsible ;  therefore 
assoilzies  the  defender;  finds  the  pursuer  liable  to  him  in  expenses, 
<S:c.,  and  decerns.  A.  Erskinb  Murray. 

Note, — It  is  clear  that  dealers  in  live  stock  must  be  well  aware 
that  on  defender  s  boats  such  stock  are  only  carried  at  owner's 
risk.  Really,  however,  this  has  little  bearing  on  the  case.  For 
allowing,  as  the  steamboat  owners  do,  a  party  to  be  in  charge,  it 
is  clear  that  it  is  their  duty  to  give  that  party  all  fair  facilities  in 
getting  his  stock  ashore,  such  as  to  provide  for  the  securing  of  the 
gangways  when  necessary.  Now,  when  the  tide  makes  the  slope 
of  the  gangways  considerable,  it  is  proper  for  safety  to  secure 
them.  Again,  it  seems  customary  for  these  gangways  to  be  used 
not  only  by  the  stock,  but  by  the  parties  in  charge  of  the  stock, 
in  leading  or  following  them  out,  tkc.  Further,  it  seems  also  a 
common  enough  practice  among  such  dealers  to  give  each  a  hand, 
acting  as  unpaid  assistants  to  each  other.  Pursuer,  therefore,  if 
acting  as  an  unpaid  assistant,  was  entitled,  if  he  required  to  do  so 
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in  unloading  the  sheep,  to  ascend  or  descend  the  gangway  used  hxwAvamM.  t 
for  the  stock,  and  was  justified  in  believing  that  before  it  was  put     ^iSgJJin 
to  regular  use  it  would  be  properly  secured.     That  pursuer  had    DedoTiwi. 
agreed  to  help  is  vouched  for  by  M*Kellar,  a  shepherd  of  Duncan's.  sheriffEiaKiM 
He  and  M'Kellar  and  M'Kellar's  dog  had  gone  ashore,  apparently      ^''»*^^- 
to  receive  the  sheep  when  landed.     Daniel  Duncan  and  others 
remained  on  board.     Others  also  of  the  stock-owners  had  landed. 
Pursuer  avers  that  defender  was  in  fault  in  respect  that  the  gang- 
way was  -not  fastened,  or  at  least  some  one  in  charge.     Now 
Kennedy  was   imdoubtedly  in   charge,  and   at  the   moment  of 
pursuer's  descent  was  in  the  act  of  stooping  down  to  tie  the  gang- 
way, and  was  knocked  over  by  it  when  it  slipped.    Was  he  so  late 
in  beginning  to  tie  it  that  his  lateness  was  a  fault  ?     On  the  whole, 
the  Sheriff-Substitute  cannot  take  up  the  view  that  he  was.     The 
sheep  were  just  being  unflaked  ;  no  substantial  use  of  the  gangway 
could  be  expected  till  they  were  brought  to  its  foot.     Kennedy 
was  not  bound  to  expect  that,  while  the  ordinary  passenger  gang- 
way (which  remained  till  the  end  of  the  matter)  provided  an  easy 
method  for  persons  to  enter  or  leave  the  boat,  any  one  would 
come   rushing  down   the   steeper  gangway  before  he  had   time 
to  tie  it  in  a  satisfactory  manner.     He  might  possibly  have  done 
it  sooner,  but  it  seems  to  the  Sheriff-Substitute  that  he  was  justi- 
fied in  believing  that  he  was  still  in  time  enough. 

As  to  the  question  of  the  time  that  had  elapsed,  there  is  a 
curious  contradiction  between  all  the  ship's  crew  and  the  police- 
man on  one  side  and  the  dealers  and  their  friends  on  the  other. 
The  latter  say  that  before  the  accident  two  men,  a  half-blind 
shepherd,  M*Kellar,  and  another  man,  had  come  out  the  gangway 
in  question,  and  that  one  of  defender's  employ^  on  shore  had 
gone  in  by  the  gangway  in  question  and  led  a  sheep  out  by  it, 
followed  by  other  two  sheep.  Now,  their  stories  are  not  quite 
consistent  among  themselves,  and  are  absolutely  contradicted  by 
as  great  a  weight  of  evidence  on  the  other  side,  so  the  Sheriff- 
Substitute  cannot  hold  this  proved.  But  even  if,  as  alleged,  a 
sheep  or  two  which  had  got  loose  had  been  caught  and  taken  out 
at  once,  it  does  not  follow  that  Kennedy  must  be  held  to  have 
been  too  late  in  tying  the  gangway,  if  he  did  so  before  he  had 
reasonable  grounds  for  believing  that  it  was  going  to  be  regularly 
used.  Clearly,  the  great  mass  of  sheep  was  only  being  unflaked 
at  the  moment  of  the  accident. 

But  further,  the  SherifiP-Substitute  is  of  opinion  that  there  was 
negligence  on  the  part  of  the  pursuer,  though  in  the  circumstances 
it  is  unnecessary  to  make  a  regular  finding  on  this  point. 

Though  the  regular  passenger  gangway  provided  a  compara- 
tively level  and  easy  transit  he  chose  to  descend  by  the  steep  one, 
and  ought  to  have  anticipated  the  possibility  of  its  being  not  yet 
fastened,  as  it  was  not  yet  in  regular  use.  Farther,  he  manifestly, 
being  in  a  somewhat  excited  state,  though  not  drunk,  ran  im  ^^^^Tp 
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LAgAiMgiM.  the  gangway  and  gave  it  an  impetus  from  the  side  that  sent  it  off 
Wi^imMm.  '°  *  sloping  direction.  The  best  proof  of  this  is  that^  as  he  admits, 
Declorian.    ^®  tumbled  over  the  gangway  in  falling,  and  manifestly  got  his 

Bb«iicrRMKiHi  hurts  in  doing  so.  If  he  had  been  going  straight  at  the  gangway 
he  would  not  have  sent  it  sideways  off  the  quay  nor  have  tumbled 
over  it.  Clearly  then  the  fall  of  the  gangway  was  to  a  considerable 
extent  attributable  to  pursuer's  own  fault.  Even,  therefore,  if  the 
Sheriff-Substitute  had  held  Kennedy  in  fault  as  too  late  in  tying 
the  gangway,  the  Sheriff-Substitute  would  have  been  obliged  to 
grant  absolvitor.  But  as  it  is,  the  other  ground  of  judgment 
seems  sufficient.  A.  K  M. 

The  pursuer  appealed  to  the  Sheriff  (Berry),  who  adhered 
by  the  following  interlocutor : — 
jniyM^i892.  Glasgow,   21«<  J\dy,   1892.— Having  heard  counsel  for  the 

parties  and  considered  the  whole  case,  adheres  to  the  interlocutor 
appealed  against ;  finds  the  appellant  liable  in  the  expenses  of  the 
appeal ;  certifies  the  case  as  one  for  the  employment  of  counsel, 
and  decerns.  Robert  Bsrrt. 

Note, — The  material  facts  bearing  on  the  accident  in  respect  of 
which  this  action  is  brought  lie  within  small  compass,  but  they 
have  been  made  the  subject  of  a  long  and  elaborate  proof,  which 
has  been  carefully  analysed  in  the  course  of  the  argument  on  the 
appeal.  In  the  end,  however,  I  entertain  little  doubt  that  the 
defender  has  been  properly  assoilzied.  As  often  happens  in  cases 
of  accident,  the  evidence  given  varies  greatly  on  questions  of  time 
and  of  distance,  and  in  regard  to  other  particulars ;  and  it  is  not 
easy  to  be  certain  what  was  the  actual  state  of  the  facts.  It  was 
about  an  hour  after  sunset  that  the  accident  happened,  and, 
whether  it  was  entirely  dark  or  not,  there  would  not  be  such  light 
as  to  enable  eye-witnesses  to  observe  with  certainty  what  hap- 
pened. The  confusion  attending  the  accident  may  also  have  led 
to  forgetfulness  as  to  the  order  in  which  particular  incidents 
occurred.  One  point  of  which  a  good  deal  has  been  made  is  as  to 
whether  any  sheep  had  been  taken  out  by  the  gangway  intended 
for  landing  them  before  the  pursuer  proceeded  to  use  it  as  a  means 
of  getting  on  board  the  steamer  after  he  had  landed  by  the  pas- 
senger gangway.  From  a  consideration  of  the  proof  as  a  whole,  I 
am  disposed  to  infer  that  n6  sheep  had  been  taken  out  before 
he  attempted  to  use  it,  and  that  the  witnesses  who  say  that  they 
had  are  in  error.  It  must  be  taken,  I  think,  that  at  the  time  of 
the  accident  the  foot  of  the  gangway  was  in  course  of  being 
fastened  by  a  rope  by  Kennedy,  one  of  the  steamer's  hands. 
Now,  he  says  that  before  it  had  been  fastened  no  sheep  had  been 
brought  to  its  foot  for  the  purpose  of  being  landed.  At  all 
events,  the  great  body  of  the  sheep  had  not  been  brought  forward 
for  that  purpose.  The  witness  Kerr,  one  of  the  steamer's  hands, 
but  who  was  no  longer  in  the  defender's  employment  when  he 
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gave  his  evidence,  says  that  he  was  only  opening  the  flakes  to  let  LAVAEcsHimi. 
the  sheep  out  at  the  time  when  he  heard  the  splash  made  by  the 
pursuer  falling  into  the  water.  I  am  unable  to  hold  thiat  any 
culpable  delay  took  place  on  the  part  of  Kennedy  in  securing  the 
end  of  the  gangway.  That  being  so,  no  fault  has  been  shown  for 
which  the  defender  can  be  made  responsible.  On  the  other  hand, 
I  am  of  opinion  that  there  was  culpable  rashness  on  the  part  of 
the  pursuer  in  seeking  to  make  use  of  the  sheep  gangway  for 
re-entering  the  steamer  without  first  making  sure  that  he  was  safe 
in  doing  so.  He  seems  to  have  become  impatient  with  what  he 
took  to  be  a  delay  in  the  preparations  for  landing  the  sheep,  and 
without,  as  far  as  can  be  seen,  any  call  for  his  re-entering  the 
vessel  at  the  time,  or  using  the  means  which  he  did  for  doing  so, 
he  chose  to  run  the  risk  of  entering  by  the  gangway  which  had 
been  run  into  the  steamer  for  the  sheep,  but  without  taking  the 
trouble  of  ascertaining  that  it  had  been  properly  fastened. 

R.  B. 

For  pursuer— Mr.  Russbll  (Messrs.  Russell  k  Duncan),  Glasgow. 

For  defender— Mr.  M*Kinlay  (Messrs.  Stbvenson  k,  M*Kinlay), 
Glasgow. 


SHERIFF  COURT   OF   LINLITHGOWSHIRE. 

William  Gkumley,  Purmer ;  William  La wson,  i)e/em?«r. 

Property — Servitude — Res  mene  facultiitis — Negative  pre- 
scription,— A  proprietor  of  a  property  in  1771  divided  it  _ 
into  two  halves,  and  in  the  disposition  of  the  one  or  east 
half  he  reserved  a  right  of  access  over  it  to  the  other  or 
west  half  by  a  road  3  feet  wide  through  the  back 
yard,  and  he  granted  a  corresponding  right  of  access  to 
the  purchaser  of  the  west  half.  The  road  was  never 
made  and  the  right  of  access  was  never  exercised.  The 
present  owner  of  the  western  half  now  claimed  his  right 
of  access,  which  was  met  with  the  plea  by  the  owner  of 
the  eastern  half  that  the  right  had  been  lost  non  utendo  ; 
that  the  reservation  did  not  appear  in  the  defender's 
titles  for  more  than  the  prescriptive  period,  having 
appeared  originally  but  been  allowed  to  drop ;  and  also 
that  the  right  had  been  lost  by  the  negative  prescription. 
Held  that  such  a  right  could  not  be  lost  by  the  negative 
prescription  as  it  was  of  the  nature  of  a  re%  merce 
facultatis. 

In  1771  a  proprietor  of  land  in  the  village  of  Whit- 
bum  disponed  a  portion  thereof  for  building  purposes,  and 
described  it  as  bounded  on  the  east  by  a  passage  or  lane,  on 
the  south  by  farm  lands,  on  the  east  by  a  feu,  and  by  the 
turnpike  rood  on  the  north.  Buildings  were  erected 
extending  the  whole  length  of  the  ground  fronting  the 
turnpike  road.  The  land  was  divided  into  two  haJves,  the 
east  half  being  sold  and  conveyed  in  1788  to  the  purchaser, 
reserving  "8  feet  of   a   road   west  through  the  yard^^ogle 
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^"ei'f?^"  "  ^^^  ^'^^^'^  ^^  ^^^  house  disponed,"  allowing  the  purchaser  to 
criSy*  make  the  road  at  any  part  of  the  yard  he  may  think 
— °"  proper,  and  sasine  was  granted  in  these  terms.  The  object 
of  the  reservation  was  to  give  an  access  from  the  lane  on 
the  east  to  the  back  yard  of  the  other  half  of  the  property 
to  the  west.  In  1791  the  west  or  other  haJf  of  said  piece 
of  ground  was  sold  and  conveyed  to  the  purchaser  with  the 
privilege  of  "  3  feet  of  a  road  west  through  the  yard  at 
"  the  back  of  the  house  "  referred  to  on  the  east,  with  liberty 
to  the  eastern  proprietor  to  make  the  road  at  whatever 
part  of  the  yard  he  might  think  proper,  and  sasine  was 
granted  in  these  term&  The  3  feet  road  was  never  made, 
access  being  obtained  to  the  back  yard  of  the  western  half 
by  the  property  which  adjoined  it  on  the  west,  these  two 
properties  during  practically  the  whole  period  in  question 
having  been  owned  by  the  same  proprietor.  In  the  sub- 
sequent titles  to  the  eastern  half  of  said  piece  of  ground  the 
reservation  was  referred  to  only  generally  as  "with  the 
"privileges  and  under  the  reservations,  &c,"  but  in  the 
subsequent  titles  to  the  western  half  the  right  was  referred 
to  ad  longv/m.  The  present  proprietor  of  the  western  half 
sought  to  enforce  his  right  of  access,  but  the  proprietor  of 
the  eastern  half  objected  and  pleaded  that  the  right  did  not 
appeaj:  in  his  titles  during  the  prescriptive  period;  but  that, 
even  assuming  it  did,  it  had  been  lost  non  utendo,  as  well 
as  by  the  negative  prescription.  The  Court  held  that  the 
right  was  re8  merce  facvltatia,  and  was  not  affected  by 
the  negative  prescription.  The  interlocutors  by  the  Sheriff- 
Substitute  (Melville)  and  Sheriff  (Blair)  deciding  the  case 
were  as  follows : — 

May  AVISOS.  LiNLiTHGOW,  Uh  May,  1892. — The  SheriflT-Substitute  having 

Sheriff  MuTiLu.  considered  the  cause,  finds  and  declares  that  under  the  titles  of 
the  pursuer  and  defender,  the  pursuer  is  entitled  to  a  right  of 
entrance  to  his  property  in  Whitburn  by  a  road  3  feet  wide 
west  through  the  yard  at  the  back  of  the  defender's  house  at 
Whitburn  which  adjoins  the  pursuer's  property  on  the  east,  said 
road  to  be  made  at  any  part  of  the  said  yard  the  defender  may 
think  proper;  as  also  finds  and  declares  that  the  pursuer  is 
entitled,  at  the  sight  of  such  person  as  the  Court  may  appoint, 
and  at  the  expense  of  the  defender,  to  make  said  road  himself,  the 
defender  having  failed  though  called  upon  to  do  so  ;  appoints  the 
pursuer,  at  the  sight  of  Mr.  Jolni  Russell,  surveyor,  Linlithgow,  to 
make  such  a  road  in  the  way  least  inconvenient  to  defender,  and 
appoints  Mr.  Russell  to  give  in  a  report  when  said  road  is  made, 
with  a  statement  of  the  expense  incurred  in  making  the  same,  and 
decerns  ]  finds  the  defender  liable  to  the  pursuer  in  the  expenses  of 
process;  qw>ad  ultra  continues  the  cause.         d^iz  p.  Mblvillb. 
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Note. — The  servitude  or  right  has  never  been  used,  but  is  con-  lihiiotoow- 

tinued  in  the  titles  of  the  pursuer  and  referred  to  in  general  terms  oromTcyw 

in  the  defender's  titles.     Such  a  right  of  access  conferred  by  the  i*™n- 

author  of  both  parties  on  one  of  them  cannot  be  lost  by  non-use.  May  c  ism. 
A  right  created  by  a  written  title  seems  to  the  Sheriff-Substitute  ^^•'*'''^^''"- 
to  be  qiiite  different  from  a  right  of  way  acquired  by  use  which 
may  be  lost  by  non-use  for  the  prescriptive  period.       G.  F.  M. 


Edinburgh,  \^th  June,  1892.— The  Sheriff  having  resumed  Jw»eJ«.ia». 
consideration  of  the  cause,  with  the  proof,  productions,  and  whole  w^^rf^fBLAiE. 
process,  recalls  the  interlocutor  appealed  against ;  finds  and 
declares  that  the  pursuer  is  entitled  to  an  entrance  to  his  property 
at  Whitburn,  being  the  just  and  equal  wester  half  of  that  piece  of 
land  lying  in  Whitburn  and  houses  built  thereon,  part  of  the  farm 
of  Whitburn  sometime  possessed  by  the  deceased  Mrs.  Bethia  Robert- 
son, feued  by  Alexander  Russell,  sometime  tenant  in  Dale  Farm, 
from  Sir  William  Augustus  Conyngham,  Baronet^  of  Livingstone, 
by  a  road  3  feet  wide  through  the  yard  at  the  back  of  the 
defender's  property  at  Whitburn,  being  the  easter  half  of  said 
piece  of  land  feued  by  the  said  Alexander  Russell  from  the  said 
Sir  William  Augustus  Conyngham  as  aforesaid,  said  road  to  be 
made  at  such  part  of  said  yard  as  the  defender  may  think  proper  ; 
appoints  the  defender  within  fourteen  days  from  the  date  hereof 
to  lodge  a  minute  specifying  the  line  in  which  he  proposes  that 
said  road  should  be  made  through  the  said  yard ;  quoad  uf>tra 
continues  the  cause,  and  decerns.  Alex.  Blair. 

Note. — The  pursuer  and  defender  are  contiguous  proprietors  in 
the  burgh  of  Whitburn.  Their  two  properties  originally  formed 
one  feu,  which  was  granted  by  Sir  W.  A.  Conyngham,  then  of 
Livingstone,  in  favour  of  Alexander  Russell,  by  disposition  dated 
4th  February,  1771.  The  subject  is  described  as  bounded  by  the 
entry  or  passage  of  25  feet  breadth  betwixt  and  the  feu  belonging 
to  Robert  Binnie  on  the  east,  and  by  the  farm  of  Whitburn 
on  the  south,  and  by  the  road  upon  the  north.  Alexander  Russell 
built  two  houses  upon  this  piece  of  groimd.  By  disposition,  dated 
20th  August,  1788,  he  disponed  the  east  half  of  his  feu, 
described  as  a  house  of  four  rooms  with  the  yard  at  the 
back  of  said  house,  to  William  Hamilton,  "  reserving  3  feet  of  a 
"  road  west  through  the  yard  at  the  back  of  the  house  thus 
"  disponed,  allowing  the  said  William  Hamilton  and  his  foresaids 
"to  make  the  road  at  any  part  of  the  yard  they  may  think 
"  proper."  The  instrument  of  sasine  following  on  this  disposition, 
dated  23rd  September  and  recorded  10th  October,  1806,  s^ts 
forth  that  in  terms  of  the  precept  in  the  disposition,  sasine  was 
obtained  in  the  piece  of  ground,  <kc.,  "  with  the  privilege  of  a  road 
"  reserved  as  aforesaid  to  the  said  William  Hamilton."  By  dis- 
position dated  the  27th  of  May,  1807,  William  Hamilton 
disponed  to  John  Cuthbertson,  the  subjects  belonging  tp^him, 
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comprising  the  east  half  of  the  original  feu  "  under  the  conditions 
"  mentioned  in  said  feu  disposition  of  the  date  foresaid  "  (that  is, 
the  one  granted  by  Sir  W.  A.  Conyngham  in  favour  of  Alexander 
Russell),  "and  with  the  privilege  and  under  the  restrictions 
"  specified  in  the  disposition  of  said  subjects  granted  by 
"the  said  Alexander  Russell  in  my  favour."  Sasine  followed 
on  this  disposition,  dated  29th  August  and  recorded  13th 
October,  1808.  The  next  title  produced  is  a  charter  of  con- 
firmation by  Thomas  Gordon,  W.S.,  then  superior  of  the  subjects, 
and  John  Stewart  his  trustee,  dated  23rd  December,  1816, 
whereby  the  superior  confirms  the  preceding  deeds,  Nob.  32,  33, 
34,  and  36  of  process.  By  disposition  granted  by  John  Cuthbert- 
son  in  favour  of  Thomas  Weir,  dated  17th  December,  1828  (not 
produced),  John  Cuthbertson  disponed  the  subjects  before- 
mentioned  under  the  conditions  in  the  original  feu  disposition  in 
favour  of  Alexander  Russell,  and  "  with  the  privilege  and  under 
"  the  restrictions  specified  in  the  disposition  of  the  said  subjects 
"  granted  by  the  said  William  Hamilton  in  favour  of  the  said  John 
"Cuthbertson."  This  appears  in  the  instrument  of  sasine 
following  on  that  disposition,  dated  5th  August  and  recorded  26th 
September,  1831.  By  disposition,  dated  2nd  May,  1853,  Thomas 
Weir's  trustees  disponed  the  subjects  in  favour  of  Mrs.  Agnes 
Bishop  or  Calderhead  and  others,  and  by  disposition  dated  let 
April,  1854,  these  persons  disponed  the  subjects  to  the  defender. 
The  instrument  of  sasine  proceeding  upon  the  two  writs,  Nob.  1 2 
and  13  of  process,  was  recorded  upon  the  13th  November,  1857. 
It  appears  to  the  Sheriff  that  the  reservation  of  a  road  contained 
in  the  disposition  by  Alexander  Russell  in  favour  of  William 
Hamilton  is  distinctly  referred  to  in  the  defender's  series  of  titles. 
The  pursuer's  titles  commence  with  an  instrument  of  sasine  dated 
30th  August  and  recorded  11th  October,  1813,  proceeding  upon  a 
disposition  granted  by  Alexander  Russell  in  favour  of  James 
Wilson  dated  12th  November,  1791,  by  which  he  conveys  to  the 
said  James  Wilson  the  wester  half  of  the  original  feu  from  Sir 
W.  A.  Conyngham.  The  subjects  are  described  as  "presently 
"  possessed  by  the  said  James  Wilson  himself,"  and  "  bounded  by 
"the  other  half  of  the  said  original  feu  disponed  by  the  said 
"  Alexander  Russell  to  William  Hamilton,  clockmaker,  on  the  east, 
"  by  the  houses  and  yard  belonging  to  the  said  James  Wilson  on 
"  the  west "  (these  subjects  are  in  some  of  the  titles  described  as 
the  east  half  of  NicoFs  feu),  and  further,  "  with  the  liberty  and 
"  privilege  to  the  said  James  Wilson  and  his  foresaids,  of  3  feet 
"  of  road  west  through  the  yard  at  the  back  of  the  house  disponed 
"  to  the  said  William  Hamilton,  allowing  him  and  his  foresaids  to 
"  make  the  road  at  any  part  of  the  yard  they  think  proper."  By 
disposition  dated  3rd  December,  1825,  Thomas  Wilson,  heir  of  line 
and  of  conquest  of  James  Wilson,  disponed  in  favour  of  Alexander 
Wilson  the  west  half  of  Russell's  feu,  with   the  pr 
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road  described  as  in  the  instrument  of  sasine,  No.  21  of  process,  lulrboow 
and  also  the  east  half  of  Nicol's  feu  which  also  belonged  to  onjj^yp 
Thomas  Wilson,  and  bounded  Russeirs  feu  on  the  west  side  as  is  Lmon. 
shown  by  the  terms  of  the  instrument  of  sasine.  An  excerpt  from  J«n«^*»*- 
an  instrument  of  sasine  in  favour  of  the  Rev.  Robert  Shaw  shows  ^«^''®'^*"- 
that  the  two  feus  which  had  belonged  to  Alexander  Wilson  had 
been  disponed  prior  to  1858  by  a  second  James  Wilson  in  favour 
of  the  Rev.  Robert  Shaw.  In  these  deeds  the  privilege  or  right 
to  the  road  is  always  set  forth.  The  next  deed  is  a  special  and 
general  service  in  favour  of  the  Rev.  John  Shaw,  as  heir  to  his 
father  Robert  Shaw,  dated  20th  and  recorded  27th  July,  1869. 
The  special  service  refers  to  the  west  half  of  Russeirs  feu,  and 
mentions  the  privilege  or  right  to  the  road,  but  does  not  embrace 
the  east  half  of  Nicol's  feu,  which  under  the  Rev.  Robert  Shaw's 
trust  settlement  was  left  to  another  of  his  children.  By  dis- 
position dated  20th  December,  1869,  and  recorded  31st  March, 
1870,  Mrs.  Agnes  Shaw  or  Craig,  with  the  consent  therein 
mentioned  as  attorney  for  her  brother  the  Rev.  John  Shaw, 
disponed  the  west  half  of  Russell's  feu,  with  the  right  to  the  road, 
in  favour  of  William  Crumley  and  Mrs.  Grace  Creech  or  Crumley 
in  liferent  and  fee  respectively.  The  pursuer's  title  is  made  up  by 
special  and  general  service  to  his  mother,  Mrs.  Grace  Creech  or 
Crumley,  dated  27th  September  and  recorded  Ist  October,  1878. 
It  thus  appears  that  the  privilege  or  right  to  a  road  reserved  in 
the  disposition  granted  by  Russell  of  the  east  half  of  his  feu  to 
Hamilton  as  a  means  of  access  to  the  west  half  of  Russell's  feu 
disponed  by  him  to  Wilson,  and  then  through  a  series  of  successors 
to  the  present  pursuer,  has  always  been  specially  referred  to  in 
the  title  deeds.  The  defender  contends  that  this  right  has  been 
lost  by  prescription^  and  it  seems  clear  from  the  evidence  that  the 
successive  proprietors  of  the  west  half  of  the  original  feu  have 
never  made  use  of  a  servitude  road  through  the  east  half  of  the 
feu  now  belonging  to  the  defender,  or  at  all  events  have  not  done 
so  for  a  time  extending  beyond  the  prescriptive  period ;  and  it  is 
further  shown  that  for  many  years  and  beyond  the  prescriptive 
period  the  two  properties  had  been  separated  from  one  another  by 
a  mutual  wall.  The  reason  why  the  proprietors  of  the  pursuer's 
feu  did  not  make  use  of  the  road  in  question  was  probably 
because  as  long  as  Nicol's  feu  belonged  to  them  they  had  a  more 
direct  access  to  the  back  of  their  house  by  a  passage  between  the 
west  end  of  Russell's  feu ;  but  now  that  the  west  half  of  Russell's 
feu  and  the  east  half  of  Nicol's  feu  have  passed  to  separate 
proprietors,  and  with  the  right  of  the  pursuer  to  make  use  of  that 
passage  questioned,  it  is  manifestly  for  his  interest  to  vindicate,  if 
he  can,  his  right  to  a  road  through  the  defender's  yard,  so  as  to 
have  an  independent  access  to  his  property  at  the  back.  After 
careful  consideration,  the  Sheriff  is  of  opinion  that  the  reserved 
right  is  res  meroe  factdtatis,  and  has  not  therefore  been  lost  by 
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tho  negative  prescription  (see  the  decision  in  the  cases  of  Smith  v 
Stewart,  13th  June,  1884,  11  R.  921,  and  GeUaUy  v  Arrol,  13th 
March,  1863,  1  Macph.  592).  He  has  therefore  come  to  the  same 
conclusion  as  the  SheriflP-Substitute.  The  Sheriff,  however,  thinks 
that  the  defender  is  entitled  to  an  opportunity  of  determining  in^ 
what  line  the  servitude  road  is  to  cross  his  property,  and  he  haa 
appointed  him  to  lodge  a  minute  describing  the  line  which  he  may 
think  will  be  most  suitable.  In  the  event  of  his  not  doing  so,  it 
will  be  necessary  to  remit  to  some  person  of  skill  to  mark  out  the 
road.  Whether  it  is  to  be  made  at  the  expense  of  the  pursuer  or 
defender  is  a  matter  about  which  the  Sheriff  at  present  expresses 
no  opinion.  A.  B. 


Jal7e,lML 
Sheriff  Blair. 


Edinbuboh,  23rd  JtUy,  1892. — The  Sheriff  having  considered 
the  minute  for  the  defender,  finds  and  declares  that  the  pursuer 
is  entitled  to  a  road  3  feet  wide  through  the  yard  at  the  back  of 
defender's  front  house  along  the  passage  shown  on  the  plan,  and 
thence  straight  westward ;  further  finds  the  defender  liable  to 
the  pursuer  in  the  expenses  of  process,  (fee,  and  decerns. 

Alex.  Blair. 

Note, — The  pursuer  will  have  the  use  of  the  passage  which 
runs  immediately  at  the  back  of  the  defender's  house  as  an  access 
to  the  dominant  tenement.  The  Sheriff  thinks  that  the  pursuer 
must  make  a  doorway  through  the  boundary  wall  at  his  own 
expense.  A.  B. 

For  pursuer— Mr.  John  Paitison,  Paisley. 
For  defender— Mr.  William  Straohan  (Messrs.  Olsn  k  Hender- 
son))  Linlithgow. 
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SHERIFF  COURT  OF  ABERDEENSHIRE. 
James  M'Combie  &  Co.,  Pursv^a;  Great  North  of 
Scotland  Railway  Co.,  Defenders, 
Railway — Risk  note — Construction  of  words,  ^^  wilfvl  fault  or 
"  negligence,*^  in  contract — Burden  of  proof — A  firm  of 
fish  merchants  having  contracted  with  a  railway  oompauy 
to  carry  certain  parcels  of  fish  at  a  rate  under  the 
company's  ordinary  rate,  in  consideration  whereof  they 
agreed  to  relieve  the  railway  company  and  all  other 
companies  over  whose  lines  the  goods  might  pass  from 
all  liability  in  case  of  loss,  damage,  or  delay,  except  upon 
proof  of  "  wilful  fault  or  negligence  on  the  part  of  the 
"company's  servants,''  held,  in  an  action  against  the 
railway  company  for  damages  for  loss  sustained  through 
the  detention  of  the  goods  caused  by  a  collision  between 
two  trains  both  under  the  defenders'  control  and  on 
their  own  line,  that  an  averment  that  tho  loss  was 
sustained  by  reason  of  "  wilful  fault  or  by  the  negligence 
"  of  the  defenders  or  their  servants  or  others  for  whom 
"  they  were  responsible  "  was  irrelevant,  and  action  dis- 
missed on  the  ground  that  the  pursuers  were  not  entitled 
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to  recover  except  upon  proof  by  them  of  "  wilful  fault  or  ambdmwbhibb. 
"  vnlful  negligence"  on  the  part  of  the  defenders'  servants,  M'ComWefc  oa  « 

,.\^^,      ®^  J      TJX  Great  North  of 

which  the  pursuers  declined  to  aver.  sooUjumi  Railway 

The  facts  of  the  case,  which  was  originally  raised  in  the         — 
Small  Debt  Court,  and  remitted  to  the  ordinary  roll,  are  set 
forth  in  the  interlocutors  and  notes  of  the  Sheriff-Substitute 
(Brown)  and  the  Sheriff  (Guthrie  Smith),  which  were  as 
follows : — 

Abbrdbbn,  \Uk  May,  1892. — Having  considered  the  cause,  May  m,  ism. 
finds  (1)  that  on  18th  November  last  the  pursuers  entered  into  sheriff  bbowh. 
three  contracts  with  the  defenders  at  Buckie,  Banff,  and  Macduff, 
in  the  following  terms : — "  To  the  Great  North  of  Scotland  Railway 
"  Company— Deliver  as  under  the  under-mentioned  goods,  to  be 
"  carried  at  the  reduced  rate  below  the  company's  ordinary  rate, 
"  in  consideration  whereof  I  undertake  to  relieve  the  Great  North 
"of  Scotland  Railway  Company,  and  all  other  companies  over 
"  whose  lines  the  goods  may  pass,  from  all  liability  in  case  of  loss, 
"  damage,  or  delay,  except  upon  proof  that  such  loss,  detention,  or 
"  injury  arose  from  wilful  fault  or  negligence  on  the  part  of  the 
"company's  servants,"  imder  which  the  defenders  undertook  to 
carry  certain  parcels  of  fish  for  the  pursuers  for  delivery  in 
Glasgow  ;  (2)  that  it  is  alleged  by  the  pursuers  and  admitted  by 
the  defenders  that  in  ordinary  course  the  said  parcels  of  fish  ought 
to  have  arrived  in  Aberdeen  on  said  18th  of  November,  in  time  to 
be  despatched  by  the  train  of  the  North  British  Railway  Company 
by  which  the  pursuers  were  in  use  to  send  their  fish,  as  known  to 
the  defenders ;  (3)  that  in  consequence  of  a  collision  at  or  near 
Kinaldie  Station  between  a  goods  and  passenger  train,  both  under 
the  control  of  the  defenders,  the  said  parcels  of  fish  did  not  arrive 
in  Aberdeen  in  time  to  be  thus  despatched,  but  that  the  defenders 
forwarded  the  said  parcels  of  fish  by  a  special  train  of  the 
Caledonian  Railway  Company ;  (4)  that,  in  consequence  of  the 
detention  above  set  forth,  the  fish  did  not  arrive  in  Glasgow  in 
time  for  the  market  for  which  it  was  intended  by  the  pursuers,  and 
that  it  is  admitted  by  the  defenders  that  the  pursuers  have  suffered 
loss :  Finds  in  law  that  on  a  sound  construction  of  said  contracts 
the  pursuers  are  not  entitled  to  recover  except  on  proof  by  them 
of  wilful  fault  or  wilful  negligence  on  the  part  of  the  defenders' 
servants ;  further  finds  in  law,  for  the  resLsons  stated  in  the 
annexed  note,  that  the  pursuers  have  not  relevantly  averred  wilful 
fault  or  wilful  negligence  on  the  part  of  the  defenders'  servants, 
and  separately  have  not  relevantly  averred  fault  or  negligence 
on  the  part  of  the  defenders'  servants;  therefore  dismisses  the 
action;   finds  the  defenders  entitled  to  expenses. 

W.  A.  Brown. 
Note. — The  parties  entered  into  the  special  contract  recited  in 
the  interlocutor,  and  substantially  the  questions  that  arise  under 
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ABBunniiiu.  it  are  (1)  what  is  the  meaning  of  the  contract,  and  (2)  where  does 

"o^SS  North  of'' ^^®  burden  of  proof  lie?     The  pursuers  maintain  that  negligence 

*'**^Cof*"'^*^is  to  be  held  as  disjoined  from  wUful  fault,  and  that  being  the 

Mft7  uTixes.    highest  exception  open  to  the  railway  company,  they,  the  pursuers, 

sheriffOBowv.  are  entitled  to  succeed  on  proof  of  it ;  and,  in  the  second  place, 

that  a  presumption  of  negligence  arising  in  part  from  the  failure 

to  fulfil  the  contract,  and  partly  from  the  cause  which  led  to  that, 

viz.,  the  collision  between  two  trains  under  the  defenders'  control, 

the  burden  lies  with  the  defenders  of  placing  themselves  within  the 

excepting  clause,  by  excluding  negligence.     In  my  opinion,  both 

of  these  contentions  are  unsound. 

(1)  Contracts  in  similar  terms  have  been  before  the  courts  of 
the  country,  but  I  understand  no  case  has  occurred  where  an 
express  judgment  has  been  given  or  asked  on  the  first  of  these 
questions.  I  think  this  is  not  sui-prising,  because,  in  my  view,  the 
contract  is  plain  enough.  Considered  by  themselves  "  fault  "  and 
"negligence"  are  distinguishable,  in  so  far  as  one  is  generally 
recognised  to  signify  a  positive  and  the  other  a  negative  act,  but 
in  law  they  have  precisely  the  same  significance  and  effect.  I 
think  this  is  perfectly  clear  on  the  authorities,  and  if  the  qualifying 
word  "  wilful "  did  not  occur  in  the  contract,  the  pursuers  could 
take  no  advantage  from  the  disjunctive  form  in  which  the  condition 
in  the  excepting  clause  was  expressed.  Being  convertible  terms,  it 
is  quite  according  to  grammatical  construction  that  the  prefix  should 
govern  both,  and  I  see  no  reason  why  it  should  be  applied  to  the  one 
and  not  to  the  other.  But  if  the  excepting  clause  (introduced  into 
the  contract  to  give  the  railway  company  an  equivalent  for  carry- 
ing at  a  lower  than  their  ordinary  rate  on  stipulated  terms) 
is  to  be  read  as  attaching  liability  on  proof  of  simple  negli- 
gence, there  is  no  meaning  in  rearing  up  wilful  fault  as  a  separate 
condition,  because  the  efifect  of  the  pursuers*  contention  is  to  wipe 
it  out  by  the  next  stroke  of  the  pen ;  and,  moreover,  it  is  a  fimda- 
mental  principle  of  construction  that,  if  possible,  some  meaning 
must  be  taken  from  every  clause  in  a  contract.  Tautology,  no 
doubt,  there  is  in  the  meaning  of  the  contract  for  which  the 
defenders  contend,  but  that  is  a  very  familiar  experience  in  legal 
documents,  and  does  not  offend  against  a  fixed  principle  as  is  done 
by  the  opposing  view.  I  could  quite  understand  the  argument 
that  there  is  no  real  distinction  between  wilful  fault  and  negligence, 
and  that  indeed  raises  a  question  with  which  the  Courts,  and 
especially  the  English  Courts,  have  been  much  concerned.  In 
regard  to  the  terms  "  negligence  "  and  "  gross  negligence,"  the 
tendency  both  of  English  and  American  writers  and  of  judicial 
opinion  is  undoubtedly  not  to  discriminate  between  them.  The 
doctrine  of  the  degrees  of  negligence  was  originally  borrowed  from 
the  Roman  law,  but  it  has  in  large  measure  been  rejected  in  modem 
times  &s  a  refinement  of  the  schoolman  which  had  no  place  in  the 
classic  law  of  Rome.     For  example,  Baron  Rolfe,  in  Wthon  v  Brettj 
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11  M.  &.  W.  113,  observed  that  there  is  no  difference  between  a»mu>iih8hirb. 
negligence  and  gross  negligence,  the  one  thing  being  the  same  as "q^" Northof*' 
the  other,  with  the  addition  of  a  vituperative  epithet.  But  new  scotiand^iwiway 
ideas  and  conditions  springing  up  within  the  sphere  of  contract,  M*y  uTiaw. 
legal  distinctions  have  grown  up  with  them,  and  of  that  the  present  sheriffBiowB. 
case  furnishes  an  example.  The  stipulation  is  that  the  company 
shall  not  be  liable  except  on  proof  of  the  wilful  fault  or  negligence 
of  their  servants,  and  that  that  is  something  different  from  common 
negligence  is  authoritatively  decided,  at  least  in  the  well-known 
English  case  of  Lewis  v  The  Great  Western  Railway ^  December  21, 
1877,  3  L.R  (Q.B.D.)5 195.  The  railway  company  there  contracted 
for  carrying  at  a  lower  than  their  ordinary  rate,  or  at  owner's  risk ; 
they  were  to  be  relieved  of  all  liability  except  that  arising  from 
the  wilful  misconduct  of  their  servants.  That  was  practically  the 
same  clause  as  falls  to  be  construed  here,  and  Lord-Justice 
Bramwell  there  stated  the  distinction  in  question,  "  There  is  such 
'^  a  mass  of  authorities  to  show  what  wilful  misconduct  is  that  we 
'*  should  hardly  be  justified  as  a  Ck)urt  of  Appeal  in  departing  from 
"  them,  even  if  we  thought  them  to  be  wrong.  Wilful  misconduct 
"  means  misconduct  to  which  the  will  is  a  party,  something  opposed 
'*  to  accident  or  negligence ;  the  misconduct,  not  the  conduct, 
"  must  be  wilful."  Lord-Justice  Cotton  similarly  observed, 
"  Now,  I  do  not  think  there  can  be  any  doubt  at  all  that  wilful 
**  misconduct  is  something  entirely  different  from  negligence,  and 
"  far  beyond  it,  whether  the  negligence  be  culpable  or  gross,  or 
"  however  denominated."  I  have  already  remarked  that  there  is 
no  direct  authority,  so  far  at  least  as  I  am  aware,  interpreting  such 
a  contract  as  is  here  under  consideration,  but  in  the  case  of 
M'Ganochie  v  The  Great  N(yrth  of  Scotland  Railway  Co,,  3  R.  79, 
the  Second  Division  of  the  Court  had  to  deal  with  an  agreement  in 
identical  terms.  The  issue  which  the  pursuers  raise  was  not  then 
presented,  but  two  of  the  judges,  Lord  Ormidale  and  Lord  Gifford, 
tacitly  read  the  contract  as  implying  that  the  railway  company 
could  not  be  denied  the  benefit  of  the  excepting  clause  except  on 
proof  of  wilful  fault  or  negligence,  and  in  proceeding  to  estimate 
the  liability  of  the  company  by  that  standard,  practically  assented 
to  the  distinction  which  had  been  previously  drawn  in  the  English 
Court  of  Appeal.  The  case,  therefore,  has  a  decided  bearing  on 
both  of  the  limbs  into  which  the  first  question  in  the  present 
divides  itself.  On  the  point  of  the  difference  between  wilful  fault 
and  negligence,  taken  along  with  the  English  case,  it  is  an 
undoubted  precedent,  and  although  not  an  express  judgment  as  to 
the  meaning  of  the  contract,  I  should,  apart  from  my  own  view, 
be  very  slow  to  oppose  myself  to  it.  It  cannot  pass  without 
notice  that,  in  the  course  of  his  opinion,  the  Lord  Justice-Clerk 
discards  the  use  of  the  word  "  wilful,"  but  that  must  be  taken  to 
be  a  mere  form  of  expression,  there  being  entire  agreement  on  the 
grounds  of  judgment.  I  do  not  understand  the  pursuers  to  main- 
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ABiEDBxirsHiBB.  talii  that  the  contract  into  which  they  entered  with  the  defenders 

"oreS Nortbrf* ^®*  ^^^  ^^^^  ^^^  reasonable  within  the  meaning  of  the  Railway  and 

s«>tiandLiiw»y Canal  Traffic  Act  of  1854,  whether  that  is  interpreted  to  give  the 

May  mTisos.    railway  company  protection  except  on  proof  of  wilful  fault  or  n^- 

sheriff^ows.  ligence  or  of  negligence  merely;  but  it  seems  to  me  that  that 

question  is  no  longer  open  to  argument  in  view  of  the  authorities 

which  culminated  in  the  case  of  Broton  v  The  Manchester,  Sheffield, 

and  Lincolnshire  Railway  Company,  8  L.R.  (App.  Ca.)  703.     The 

powerful  argument  submitted  on  behalf  of  the  railway  company 

was,  I  think,  overstated,  in  so  far  as  it  was  maintained  that  their 

construction  of  the  contract  was  necessary  in  order  to  give  them 

an  equivalent  for  carrying  at  a  lower  rate — they  have  that  when 

their  customer  is  put  to  a  proof  of  negligence,  because,  as  common 

carriers,  their  obligation  is  that  of  insurers.     The  true  ground  of 

judgment  is  that,  when  giving  a  real  contract  an  illusory  advantage, 

they  are  entitled  to  make  special  terms,  and  that  such  terms  as 

they  have  actually  made  have  been  recognised  as  falling  within 

the  limits  of  reasonable  contract. 

(2)  In  all  the  cases  the  Courts  have  had  before  them  the 
precise  facts  which  led  to  the  loss  and  damage  forming  the  ground 
of  action,  and  it  is  obvious  that  difficult  questions  may  arise  in 
discriminating  between  wilful  fault  and  common  negligence,  and  I 
think  it  is  unfortunate  that  an  action  involving  such  conclusions 
should  fall  to  be  disposed  of  without  inquiry.  But  the  pursuers 
are  responsible  for  this  result,  for  they  take  up  what  I  think  is  the 
wholly  untenable  position  that  the  burden  of  proof  does  not  lie 
with  them ;  that  they  have  only  to  make  their  demand  for  the 
admitted  loss  on  the  failure  to  carry;  and  that  it  is  for  the 
company  to  place  themselves  within  the  excepting  clause  by 
excluding  their  own  negligence.  They  have  accordingly  stated  a 
case  devoid  of  all  specification,  without  which  the  defenders  would 
have  no  notice  of  the  fault  which  is  imputed  to  them,  and  urged 
as  depriving  them  of  the  benefit  of  their  special  covenant.  It  is 
almost  superfluous  to  say  that  the  pursuers  make  no  pretence  of 
making  a  relevant  averment  of  wilful  fault,  their  contention  being 
that  that  is  wholly  outwith  the  contract.  But  the  averment  of 
negligence  stands  practically  in  the  same  position,  and,  beyond  the 
fact  that  there  was  a  collision  between  two  trains  under  control  of 
the  defenders,  amounts  to  nothing  more  than  that  there  was  some 
failure  to  observe  the  signals  or  guard  the  company's  line.  Indeed, 
at  the  hearing,  the  pursuers  frankly  took  up  the  position  that*,  if 
they  were  wrong  in  the  construction  of  the  contract  and  in  fixing 
the  burden  of  proof,  the  only  course  open  to  them  is  to  abandon 
the  action  (not  inclining  to  enter  into  a  contest  with  the  railway 
company),  and  their  statements  have  apparently  been  made  under 
the  shadow  of  these  contingencies.  The  question,  however,  still 
remains,  what  is  the  proper  construction  of  the  contract  in  regard 
"  to  the  burden  of  proof,  and  my  opinion  on  that  point  is  not  in  the 

Digitized  by  CjOOQ  IC 


SHERIFF  COURT  REPORTS.  317 

least  doubtful.     The  defenders  entered  into  the  special  contract  to  abbedmhbbiei. 
obtain  some  compensation  for  carrying  at  the  lower  rate,  «^d "o^t Northof" 
although  it  is  true  that  the  opportunity  of  excluding  negligence  is  Sootund  Kaiiw»7 
an  abatement  of  the  principle  of  insurance,  that  is  not  what  the    MErlTisos. 
contract  says.     The  stipulation  is  that  they  are  to  be  free,  except  gheriffikowB. 
on  proof  of  wilful  fault  or  negligence,  and  to  construe  that  as 
meaning  that  it  puts  the  company  to  the  duty  of  exonerating 
themselves  appears  to  me  the  plainest  violation  both  of  the  letter 
and  spirit  of  the  contract.      But  the  question  is  concluded  by 
authority  having  been  raised  and  expressly  decided  in  the  Scotch 
case  of  M^Conochie,  where  it  was  also  held  that  a  contract  in 
identical  terms  was  just  and  reasonable.      Every  other  question 
between  the  parties,  including  the  failure  of  the  defenders  to  admit 
of  the  fish  being  carried  by  the  North  British  Railway  Company, 
seems  to  me  to  fall  within  the  controlling  clause  of  the  special 
contract,  and  to  be  excluded  from  inquiry  by  the  absence  of  state- 
ments  relevant  to   infer  the  wilful  fault   or  negligence  of  the 
defenders'  servants.     Holding  these  views,  I  should,  in  ordinary 
circumstances,  have  invited  the  pursuers  to  amend  their  condes- 
cendence so  as  to  send  the  case  to  trial ;  but  they  have  already 
distinctly  intimated  that  they  do  not  desire  such  an  opportunity, 
and  accordingly  I  feel  that  the  only  course  open  to  me  is  to  dismiss 
the  action.  W.  A.  B. 


Edinburgh,  SOtk  June,  1892.— The  Sheriff  having  heard  parties    Jun^jo^isw- 
and  considered  the  record,  dismisses  the  appeal,  affirms  the  inter-  QcTHiinrsiiitH. 
locutor  appealed  against,  with  expenses,  and  decerns. 

J.  GuTHRiB  Smith. 

Note. — In  this  case  the  defenders  undertook  to  carry  the  goods 
(a  consignment  of  fish)  on  condition  that  they  should  be  responsible 
only  for  the  wilful  fault  or  negligence  of  their  servants.  The 
goods  were  duly  despatched  from  the  sending  station,  and  for 
ought  that  appears  would  have  duly  reached  their  destination  but 
for  an  accident  on  the  line — a  collision  between  two  other  trains  at 
Kinaldie  Junction.  The  pursuers  are  imable  to  explain  how  the 
collision  occurred.  Presumably  it  was  due  to  negligence,  but  the 
owner  took  the  risk  of  that,  and  promised  to  claim  nothing  from 
the  company  except  on  proof  of  some  act  or  omission  going  beyond 
ordinary  negligence,  and  a  wilful  disregard  of  his  interests  imder 
the  contract.  If,  for  instance,  the  truck  containing  the  goods  had 
been  shunted  into  a  siding  at  Aberdeen  and  forgotten,  I  should 
have  said  that  was  wilful  negligence  within  the  meaning  of  the 
contract ;  but  to  hold  that  the  pursuer  is  entitled  to  recover  for 
any  accident  on  the  line,  however  caused,  would  practically  deprive 
the  company  of  any  benefit  from  the  clause.  1  think  therefore 
the  SheriflT-Substitiite  has  rightly  dismissed  the  action  as  irrelevant, 
and  his  judgment  agrees  with  the  cases  cited  by  him  in  his  note, 
and  many  others  in  which  similar  words  in  railway  contracts  have     . 
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AuRDUHaBiE&ibeen  construed,  such  as  Great  Western  Railway  Co.  v  GUtuster^ 
M;o«nbieftOo.„29  L.T.  422,  and  Webb  v  Great  Western  RaUway,  W.R.  11. 

Scotland  RaUwv  J.  G.  S. 

For  pursuera— Mr.  Albx.  Knox  (for  Mr.  J.  O.  Maoqitbkn,  8.S.C.), 

Aberdeen. 
For  defenders— Mr.  J.  M.  I.  Scott  (for  Messrs.  Adam,  Thobcson, 

&  Ross),  Aberdeen. 


No.  109.  SHERIFF   COURT  OF   PERTHSHIRE. 

pbbtbbhibi.  John  Howison,  Pv/rau&r;  John  White  and  Miss 

wwU  JcJ*  Euphemia  M*Leish,  DefeTiders. 

Reparation — Dog — Sheep-worrying — Culpa. — A  dog  which 
had  always  been  locked  up  at  night  having  got,  or  been 
left,  loose  in  the  daytime  worried  a  number  of  sheep. 
Held  that  the  Scottish  statute  relative  to  sheep-worry- 
ing by  dogs,  26  «fe  27  Vict.  cap.  100,  practically  results 
in  this,  that  if  a  dog  has  through  carelessness  been 
allowed  to  stray  from  home,  and  if  in  the  course  of  its 
wanderings  it  worries  sheep,  the  law  will  infer  fault  on 
the  part  of  its  owner  or  custodier. 

This  was  an  auction  at  the  instance  of  John  Howison, 
farmer,  Westlaws,  Kinnaird  parish,  Perthshire,  against 
John  White,  grocer,  West  Port,  Dundee,  tenant  of  the  farm 
of  Guardswell,  and  Miss  Euphemia  M'Leish,  residing  at 
Pitmiddle,  both  also  in  Kinnaird  parish,  concluding  for 
£120  damages  for  injuries  done  to  a  flock  of  sheep  and 
lambs  belonging  to  the  pursuer  which  he  alleged  had  been 
worried  on  the  afternoon  of  11th  July,  1891,  by  a  black- 
and-tan  collie  belonging  to  the  defender  White  and  a  terrier 
belonging  to  the  defender  Miss  M'Leish.  Miss  M'Leish 
admitted  that  her  dog  had  taken  part  in  the  worrying,  and 
by  joint  minute  by  the  pursuer  and  her  she  was  taken  out 
of  the  process.  White,  however,  lodged  defences,  in  which 
he  denied  that  he  had  a  dog  at  the  date  of  the  alleged 
worrying.  The  case  as  against  him  went  to  proof,  in  the 
course  of  which  it  was  brought  out  that  the  collie  in 
question  was  the  property  of  a  son  of  the  defender's,  but 
that  it  always  stayed  on  the  defender's  farm,  and  that  it 
was  always  carefully  locked  up  at  night  and  had  never  been 
known  to  touch  sheep.  The  Sheriflf-Substitute  (Grahame) 
found  for  the  pursuer  by  the  following  interlocutor  and 
note: — 
joiy  16. 1808.  Perth,  Ibth  July,  1892. — Having  heard  parties'  procurators 

Sheriff  Grab  AMI.  and  adviscd  the  case,  finds  that  on  the  11th  day  of  July,  1891, 
two  dogs,  the  one  the  property  of  the  defender  Miss  Euphemia 
M'Leish,  and  the  other  a  dog  for  which  the  defender  White  is 
—  responsible  under  the  statute  26  &  27  Vict.  cap.  100,  as  being 

Digitized  by  CjOOQ  IC 


SHERIFF  COURT  REPORTS.  319 

owner  or  occupier  of  the  premises  where  that  dog  was  usiially    pmthihimi. 

permitted  to  be,  trespassed  on  the  pursuer's  farm  of  Westlaws  and     |^j32n^ 

there  attacked  and  worried  a  flock  of  sheep  and  lambs  belonging    juiyl^ij^. 

to  him,  with  the  result  that  five  of  these  sheep  died,  three  of  gij^^ ^][]^j^„, 

them  being  killed  outright  and  two  dying  a  few  days  afterwards, 

others  being  seriously  torn  and  woimded,  and  the  whole  flock 

being  disturbed  and  scattered,  to  the  loss,  injury,  and  damage  of 

the  pursuer ;  that  the  worrying  and  disturbance  of  said  sheep  and 

lambs  were  the  result  of  the  defenders  having  negligently  and 

culpably  allowed  the  said  dogs  to  be  at  large  and  beyond  their 

control  on  said  occasion ;  that  the  defenders  in  respect  of  their 

said  negligence  and  culpa  became  liable  jointly  and  severally  to 

the   pursuer  for   the  damage    sustained    by   him   through   said 

worrying  and  disturbance  of  his  sheep  and  lambs,  and  assesses 

said  damage  at  the  sum  of  £35 ;  but  finds  that  by  the  joint 

minute  of  the  pursuer  and   the   defender   M'Leish,    the  latter 

having  paid   to  the  pursuer    the    sum    of  £15,   he   agrees  to 

accept  that  sum  as  in  full  settlement  of  his  claim  against  her  in 

this  action;  that  said  defender  M'Leish  is  therefore  entitled  to 

be  assoUzied  from  the  conchisions  of  the  action,  and  assoilzies  her 

accordingly ;  finds  the  defender  White  liable  to  the  pursuer  in  the 

sum  of  £20,  being  the  remaining  balance  of  said  damage  sustained 

by  the  pursuer,  and  decerns  against  him  in  the  pursuer's  favour 

for  that  amount ;  finds  said  defender  White  liable  to  the  pursuer 

in  expenses,  <kc.  John  Grahahb. 

^ote, — It  would  appear  from  the  evidence  in  this  case  that  on 
11th  July,  1891,  a  flock  of  sheep  and  lambs  belonging  to  the 
pursuer,  and  which  were  then  pasturing  on  his  farm  of  Westlaws, 
was  attacked,  worried,  and  scattered  by  two  dogs,  the  one  being 
a  terrier  and  the  other  a  collie ;  and  that  in  consequence  five  of 
the  pursuer's  ewes  were  killed — ^three  of  them  outright  and  two 
dying  a  day  or  two  afterwards — eleven  others  being  seriously  torn 
by  the  dogs,  and  the  whole  flock  so  disturbed  and  driven  about 
that  their  condition  was  deteriorated  and  their  market  value 
lessened  to  the  pursuer's  serious  loss.  It  is  also,  I  think, 
established  that  as  regards  the  dogs  by  whom  the  injuries  in 
question  were  caused,  the  terrier  was  the  property  of  the  defender 
M'Leish  and  the  collie  was,  if  not  the  actual  property  of  the 
defender  White,  at  least  a  dog  for  whose  misdeeds  he  was 
responsible  in  terms  of  the  statute  26  &'  27  Vict.  cap.  100,  in 
respect  of  the  dog  being  usually  kept  on  premises  of  which  the 
defender  White  was  the  occupier.  In  the  case  of  the  defender 
M'Leish  the  responsibility  for  the  actings  of  her  dog  on  said 
occasion  has  been  admitted  by  her,  and  a  full  settlement  of  the 
pursuer's  claim  has  been  made  by  the  payment  to  him  of  the  sum 
of  £15,  and  she  is  therefore  now  out  of  the  case. 

The  only  question  therefore  now  is  as  to  the  liability  of  the 
defender  White.     Holding,  as  I  think  the  evidence  require,  ^at  ^  i  p 
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PiavHSHiKB.    it  was  the  collie  dog  kept  by  White  at  his  farm  of  Guardswell 
wuSHrSa     *^**  ^^^^  P*^  ^^*'^  *^®  defender  M'Leish's  terrier  in  the  sheep- 

juijlsTiaw.  worrying  in  question,  in  the  ^rst  place  I  have  to  consider  the  plea 
which  the  defender  White  advances  to  the  effect  that  no  such 
culpa  or  negligence  has  been  established  on  his  part  in  reference 
to  the  dog  in  question  as  to  render  him  liable  for  the  consequences 
of  its  actings  on  the  occasion  of  the  sheep-worrying,  and  that  tho 
pursuer  has  therefore  no  claim  against  him.  Now,  in  the  first 
place,  it  is  to  be  kept  in  view  that  the  necessity  of  proving  culpa  in 
order  to  found  a  claim  of  damages  against  the  owner  or  keeper  of 
a  sheep-worrying  dog  is  not  a  doctrine  that  can  be  received  as 
established  law.  Conflicting  opinions  have  in  various  cases  been 
expressed  upon  this  point  by  the  judges  of  the  Supreme  Court, 
and  the  legislation  which  has  taken  place  in  regard  to  this  matter 
has  been  such  as  to  leave  the  point  in  question  still  open  to 
discussion  in  the  Scotch  Courts;  for,  while  in  the  English  and 
Irish  statutes  which  have  been  passed  in  reference  to  this  question 
it  is  provided  that  "  the  owner  of  eveiy  dog  shall  be  liable  for 
"  injury  done  to  any  sheep  by  his  dog,  and  it  shall  not  be  necessary 
^*  for  the  party  seeking  such  damages  to  show  a  previous  mis- 
"  chievous  propensity  in  such  animal,  or  the  owner's  knowledge  of 
"  such  previous  mischievous  propensity,  or  that  the  injury  was 
"attributable  to  neglect  on  the  part  of  such  owner,"  in  the 
Scotch  Act  in  regard  to  the  same  subject  the  provision  is  only 
"  that  in  any  action  brought  against  the  owner  of  a  dog  for 
"  damages  in  consequence  of  injury  done  by  such  dog  to  sheep  or 
"  cattle  it  shall  not  be  necessary  for  the  pursuer  to  prove  a 
"previous  propensity  in  such  dog  to  injure  sheep  or  cattle," 
nothing  being  said  in  reference  to  the  effect  of  the  absence  of  fault 
on  the  owner's  part ;  and  in  the  case  of  M^Intyre  v  Carmichaelj 
18th  Feb.  1870,  8  Macph.  570,  the  Lord  President  (Inglis)  gave 
expression  to  grave  doubts  as  to  the  necessity  of  proving  fault  in 
order  to  make  the  owner  of  a  dog  liable  in  a  case  of  sheep-worrying, 
so  that,  even  assuming  that  in  the  present  case  no  fault  had  been 
proved  against  the  defender  White,  I  woidd  have  felt  great 
difficulty  in  holding  him  not  liable  for  the  consequence  of  the 
attacking  and  worrying  of  the  pursuer's  sheep.  I  hold,  however, 
that  the  evidence  here  supplies  proof  of  such  negligence  or  ctUpa  on 
his  part  as  to  make  him  liable,  for  the  dog  was  I  think  not  only 
allowed  such  general  freedom  from  control  as  might  be  held  to 
imply  fault  on  the  part  of  its  responsible  keeper,  but  it  appears 
that  on  the  occasion  in  question  it  was  not  only  left  as  usual  free 
(as  one  of  the  witnesses  expressed  it)  to  "  knock  about "  the  farm 
as  it  pleased,  but  was  allowed  to  be  running  about  on  lands  not  in 
defender  White's  occupation.  It  is  also  a  point  to  be  observed 
that  the  dog  was  not  one  kept  by  the  defender  for  any  regular 
work  on  his  farm,  but  was  kept  on  his  premises  as  being  the 
property  of  one  of  his  sons,  resident  during  the  week  in  Dundee, 
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with  whom  the  dog  was  a  great  favourite,  and  whose  society  he    PumHiEi. 
says  he  enjoyed  on  the  occasions  of  his  sundry  visits  to  Gnardswell.      vniTtef  Ja 
In   these   circumstances   it  cannot,   I   think,   be   held   that  the    juiy'^iaw. 
defetider  was  free  from  culjm.     The  dog  does  not  seem  to  have  sheriff  0mAHAM«. 
been  watched  or  properly  controlled,  and  an  idle  collie,  especially 
in  the  dangerous  neighbourhood  of  another  dog  of  equally  bad 
repute  as  Miss  M'Leish's  terrier,  ought  to  have  been  kept  under 
some  restraint.     An  idle  dog,  even  though  free  from  previous 
mischievous  propensities,  is  not  unlikely  to  be  led  astray  by  bad 
company,  and  the  defender  ought  to  have  taken  better  care  than 
he  did  to  prevent  his  collie  from  associating  with  Miss  M'Leish's 
terrier  in  sheep-worrying  expeditions. 

In  the  whole  circumstances,  I  am  of  opinion  that  the  defenders 
became  liable  jointly  and  severally  to  the  pursuer  in  the  damage 
sustained  by  him  through  the  sheep-worrying  on  11th  July,  1891, 
and  which  I  have  assessed  at  the  sum  of  £35.  £15  having  been 
accepted  by  the  pursuer  from  the  defender  M*Leish  in  full  settle- 
ment of  his  claim  against  her,  there  remains  the  balance  of  £20 
due  to  him  by  the  defender  White,  and  for  that  amoimt  decree 
has  accordingly  been  given  in  the  pursuer's  favour.  J.  G. 

The  defender  White  appealed  to  the  Sheriff  (Jameson),  Auguate, ism. 
who,  of  this  date,  adhered,  and  dismissed  the  appeal.     The  sherfff  J^moh. 
following  note  was  annexed  to  his  interlocutor : — 

Notwithstanding  the  very  clear  and  able  arguments  submitted 
to  me  on  behalf  of  the  appellant,  I  am  unable  to  find  any  good 
grounds  for  differing  from  the  conclusion  at  which  the  Sheriff- 
Substitute  has  arrived.  The  first  point  stated  on  behalf  of  the 
appellant  was  that  there  was  no  sufficient  proof  that  the  collie 
dog  which  worried  the  pursuer's  sheep  was  the  dog  kept  at 
Guards  well.  On  the  matter  of  identification  there  is  the  evidence 
of  Forsyth,  corroborated  by  Reid  and  Howison,  and  by  the  fact 
that  the  Guardswell  dog  was  away  from  Guardswell  from  eight 
o'clock  on  the  morning  of  11th  July,  1891.  It  may  further  be 
remarked  that  Miss  M'Leish's  dog  was  from  home  the  whole  of 
that  day  also ;  and  in  view  of  the  whole  evidence  on  the  point  I 
have  no  difficulty  in  holding  that  the  black  and  tan  collie  with  the 
white  marks  which,  in  company  with  Miss  M'Leish's  mongrel, 
worried  the  pursuer's  sheep  was  the  collie  kept  on  defender's  farm. 

It  was  argued  that  there  has  been  no  fault  proved  against  the 
defender  White  or  those  for  whom  he  is  responsible.  I  am  unable 
to  adopt  this  view.  lu  the  first  place,  I  hold  that  the  statute 
26  &  27  Vict.  cap.  100,  by  indicating  that  in  a  case  of  this 
description  "  it  shall  not  be  necessary  for  the  pursuer  to  prove  a 
"  previous  propensity  in  such  dog  to  injure  sheep  or  cattle,"  puts 
every  dog  that  is  convicted  of  worrying  sheep  in  the  position  of  a 
dog  with  a  bad  character,  and  therefore  one  which  the  owner  or 
custodier  ought  not  to  have  allowed  to  be  at  large.  In  other 
21 
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peethshikb.  words,  the  statute  practically  results  in  this,  that  if  a  dog  has 
HowtaoD^  through  carelessness  been  allowed  to  stray  from  home,  and  if  in 
Auguatl.  180S.  ^^^  course  of  its  wanderings  it  worries  sheep,  the  law  will  infer 
sheriffjAMBBOH.  fa^t  on  the  part  of  its  owner  or  custodier.  But,  apart  from  this, 
I  hold  that  if  the  owner  or  custodier  of  a  dog  permits  it  to  stray 
from  his  own  premises,  he  must  be  held  to  take  the  risk  of  any 
mischief  it  may  do  on  land  belonging  to  other  people.  In  other 
words,  he  is  in  point  of  law  guilty  of  negligence  in  allowing  a  dog 
to  go  at  large  without  some  one  in  charge  of  it.  It  was  admitted 
for  the  defender  that  to  allow  a  dog  to  go  at  large  at  night  would 
infer  fault  against  its  owner,  but  it  was  argued  that  it  would  be  a 
hardship  if  farmers  and  others  could  not  let  their  dogs  go  where 
they  liked  during  the  day.  I  must  say  I  do  not  appreciate 
the  hardship  at  all.  On  the  contrary,  I  think  the  hardship  is  all 
the  other  way  and  on  the  side  of  the  general  public,  for  a  large 
dog,  such  as  a  collie,  if  allowed  to  scour  the  country  without  any 
one  in  charge  of  him  and  to  whose  control  he  is  subject^  may 
be  a  dangerous  animal.  He  may  worry  or  chase  sheep  or  cattle^ 
disturb  or  destroy  poultry  and  game,  bite  children  or  grown-up 
people,  and  generally  do  all  kinds  of  mischief.  Of  course  I  don't 
mean  to  say  that  it  is  necessary  or  proper  to  shut  up  or  chain  up 
every  collie  except  when  it  is  actually  employed  in  herding  sheep 
or  cattle,  because  all  properly  trained  collies  stay  at  or  close  to 
the  farm  or  cottage  they  belong  to  unless  taken  out  by  some  one 
they  know  and  obey.  Indeed,  a  collie  would  be  of  little  use  to  its 
master  unless  it  were  at  hand  whenever  it  was  wanted.  The 
collie  in  this  case,  however,  was  apparently  kept  more  for 
oniament  than  use,  which  probably  accounts  for  its  being  neither 
properly  trained  nor  properly  looked  after. 

On  the  whole  case,  I  agree  with  the  Sheriff-Substitute  that  the 
defender  White  must  be  held  to  have  been  in  fault  in  negligently 
allowing  the  dog  in  question  to  stray  from  home  without  any 
control,  and  that  he  is  liable  for  the  mischief  done  by  the  dog 
on  the  pursuer's  farm.  As  to  damages,  I  was  at  first  disposed  to 
restrict  the  damage  to  the  same  sum  as  the  pursuer  accepted  from 
Miss  M'Leish,  but  considering  that  the  collie  was  much  the  larger 
and  more  powerful  dog  of  the  two,  and  probably  did  most  of  the 
damage,  I  am  not  prepared  to  hold  that  the  sum  awarded  by  the 
Sheriff-Substitute  is  U)o  large. 

The  following  were  referred  to  at  the  debate  : — Orr  v  Fkeming,  1853, 
15  D.  486,  H.  of  L.,  1855,  2  Macq.  14 ;  26  &  27  Vict.  cap.  100  (Scotch  Act 
relative  to  aheep- worrying  by  dogs) ;  28  &  29  Vict.  cap.  60  (English  Act) ; 
and  25  &  26  Vict.  cap.  59  (Irish  Act) ;  M'Intyrt  v  Carmichad,  1870,  8 
Macph.  570;  Murray  v  Brown  A  Porteous,  1881,  19  S.L.R.  253.  Sheriff 
Court  decisions,  viz.: — Barr  v  Al*l8aac,  1864,  Guthrie's  Select  Cases,  p. 
489;  Smith  v  Hurily  1885,  1  Sh.C.  Rep.  246;  Turtier  v  M'Lartn,  1887. 
3  Sh.C.  Rep.  57 ;  Duncan  v  Stark,  1891,  7  Sh.C.  Rep.  313. 

For  pursuer— Messrs.  Mackenzie  k  Dickson,  Perth. 
For  defender  White— Messrs.  Dickie  &  Paul,  Dundee. 
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SHERIFF  COURT   OF   MIDLOTHIAN.  No.  110. 

NoKTH  British  Railway  Co.,  Pv/rsuera:  William         midlothia». 

rr  r,  jf       1  North  Brittah 

KiRKWOOD,  Defender.  lunwajo©.© 

Bailway — Passenger   regulations — Contract — Excess  fare. —  — 

Held  that  a  passenger  on  completing  a  return  journey 
but  wishing  to  go  further  cannot  re-book  at  the  return 
end  for  the  station  beyond  to  which  he  wishes  to  travel, 
but  must  pay  the  full  fare  between  the  commencement 
of  the  return  journey  and  the  station  where  he  alights 
less  the  amount  of  the  fare  actually  paid. 

The  defender  travelled  from  Eskbank  to  Ekiinburgh 
and  back,  and  on  terminating  the  journey  for  which  he 
was  booked,  viz.,  at  Kskbank,  remained  in  the  carriage 
and  travelled  to  Dalhousie,  the  distance  between  Eskbank 
and  Dalhousie  being  under  a  mile.  The  railway  company 
demanded  2d.,  being  the  difference  between  the  price  of  the 
half  of  the  return  to  Eskbank  and  the  full  fare  from  Edin- 
burgh to  Dalhousie.  The  defender  tendered  Id.,  being  the 
ordinary  fare  from  Eskbank  to  Dalhousie.  The  pursuers 
sued  for  the  other  penny,  and  the  acting  Sheriff-Substitute 
(Baxter)  gave  them  decree.    His  opinion  was  as  follows : — 

On  10th  August,  1892,  the  defender  William  Kirkwood  pro-  8<-pti6,i892 
ceeded  to  Eskbank  station  of  the  North  British  Railway,  and  sheriff  baxteb. 
purchased  a  third-class  return  ticket  to  Edinburgh  at  the  price  of  Is. 
The  ticket  bore  on  the  back  that  it  was  issued  "subject  to  the  c(m- 
"  ditions  in  the  time-tables  "  of  the  railway  company.  Kirkwood 
went  to  Edinburgh,  and  later  in  the  day  returned  by  train  to 
Eskbank.  In  place  of  leaving  the  train  there  and  delivering  up 
the  return  half  of  his  ticket  to  the  ticket  collector,  he  retained  his 
seat  in  the  carriage  of  the  train  in  which  he  had  come  from  Edin- 
burgh, and,  without  obtaining  a  new  ticket,  continued  his  journey 
to  the  next  station,  Dalhousie.  He  alighted  there,  and  when 
asked  for  his  ticket  by  the  stationmaster  he  tendered  the  return 
half  of  his  ticket  to  Eskbank,  together  with  the  sum  of  Id.,  which 
is  the  usual  ordinary  third-class  fare  from  Eskbank  to  Dalhousie. 
The  stationmaster  declined  to  accept  this  as  payment  in  full  of  the 
fare,  and  requested  that  he  should  pay  the  sum  of  2d.,  being  the 
excess  of  the  ordinary  third-class  fare  from  Edinburgh  to  Dalhousie, 
viz.,  8d.,  over  the  amount  paid  for  the  return  half  of  the  ticket  to 
Eskbank,  viz.,  6d.  The  amount  in  dispute  is  small,  but  the 
question  of  principle  raised  has  considerable  importance  for  the 
railway  company. 

In  the  course  of  the  discussion  there  was  much  argument  as  to 
the  right  of  the  railway  company  under  their  bye-laws  to  prevent 
persons  entering  their  vehicles  without  a  ticket  and  to  enforce 
penalties  against  those  who  travel  without  tickets  in  their  car- 
riages. But  all  these  considerations  are  irrelevant  in  the  present 
case.      The  penal  conseiiuences    of   infringing   the  bye-laws  fall 
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MiDLOTHiAii.    only  on  those  who  are  defrauding  or  attempting  to  defraud  the 

gjjJJ^Britfah    company,  and  there  is  no  element  of  that  kind  here.     The  defender 

Kirkwood.     ig  willing  to  make  payment  of  what  he  is  legally  bound  to  pay, 

Sept  16, 18W.    ]^J^|.  jjg  considers  that  his  tender  of  Id.  is  complete  fulfilment  of 

his  legal  obligation. 

It  is  therefore  entirely  a  question  of  contract,  of  which  con- 
tract the  ticket  is  the  evidence  {Great  Western  Railway  Co.  v 
P(yrtery  1879,  41  L.T.  415).  The  pursuers  maintain  that,  as  the 
ticket  bore  that  it  was  subject  to  the  conditions  in  their  time- 
tables, the  contract  must  be  as  set  forth  on  page  130  of  the 
current  time-tables  in  the  regulations  as  to  passenger  tickets : — 

"  Return  tickets  are  only  available  for  the  stations  the  names 
"  of  which  are  printed  on  them,  and  for  no  other,  either  short  of 
"or  beyond  those  stations,  the  express  conditions  under  which 
"  such  tickets  are  granted  being  that  they  entitle  the  holders  to 
"  travel  once  each  way  to  and  from  the  stations  specified  thereon, 
"  and  if  used  at  any  other  station  than  that  for  which  they  are 
"available  the  holder  will  be  required  to  pay  the  diflference 
"  between  the  sum  actually  paid  and  the  full  ordinary  single 
"journey  fare  between  the  stations  from  and  to  which  the 
"  passenger  has  travelled." 

Under  this  the  defender  was  not  entitled  to  alight  at  Eskbank 
and  re-book  by  the  train  by  which  he  travelled  from  Ekiinbuigh ; 
but  if,  in  an  exceptional  case,  he  chose  to  retain  his  place  in  the 
carriage  and  proceed  further  by  the  same  train,  ho  then  became 
liable  for  the  full  ordinary  fare  from  Edinburgh,  less  the  sum  he 
had  actually  paid  for  the  return  half  of  his  ticket. 

The  reference  to  the  third  section  of  the  company's  bye-laws, 
approved  by  the  Board  of  Trade,  and  framed  on  the  model  of  the 
bye-laws  given  by  Mr.  Hodge  in  his  work  on  Railways,  7th  ed., 
p.  509,  is  explanatory,  and  does  not  limit  the  regulation  as  to 
return  tickets.     It  is  in  these  terms  : — 

"  No.  3.  Any  passenger  using  or  attempting  to  use  a  ticket 
"  for  any  other  stiition  than  that  for  which  it  is  available  will  be 
"required  to  pay  the  difference  between  the  sum  actually  paid 
"and  the  fare,  between  the  stations  from  and  to  which  the 
"  passenger  has  travelled,  or,  at  the  option  of  the  Company,  the 
"  fare  from  the  station  to  which  he  was  booked  to  the  end  of  his 
"  journey." 

The  bye-laws,  however,  apply  merely  to  prosecutions  where 
persons  attempted  to  defraud  the  company ;  and  in  a  civil  action 
a  railway  company  would  not  be  entitled  to  sue  for  the  whole  fare 
between  the  station  from  which  the  train  started  and  that  where 
the  passenger  alighted  unless  he  had  actually  travelled  that 
distance.  If  they  did  so,  they  would  be  suing  for  a  penalty, 
for  that  is  only  appropriate  in  cases  of  defrauding  (London  dC* 
BrighUm  Railway  Co.  v  Watson,  1879,  4  C.P.  Div.  119). 

The  defender  maintains  that,  on  arriving  at  Eskbank,  although 
he  did  not  alight  from  the  train  and  deliver  up  the  return  half  of 
his  ticket  to  the  ticket  collector,  yet  his  contract  under  the  return 
ticket  was  thereby  terminated.      He  then,   being  lawfully  in  a 


SHERIFF  COURT  REPORTS.  325 

carriage  of  the  pursuers,  was  entitled  to  travel  to  Dalhousie,  and,     midlothiah. 
as  he  had  lio  fraudulent  intent,  he  satisfied  any  legal  claim  of  the    2J?w«?cto'« 
company  by  tendering  the   ordinary   third-class   fare,   viz.,   Id.,      KJrkwood. 
from  Eskbank  to  Dalhousie,  even  although  he  had  not  provided    sept.^i««. 
himself  with  a  ticket  for  that  journey.     The  moment  he  arrived  8J»«riffBAXTBB. 
at  Eskbank  the  old  contract  was  terminated  and  a  new  contract 
begun,  and  his  tender  of  Id.  legally  satisfied  his  obligation  under 
the  new  contract. 

If,  however,  regard  is  paid  to  the  conditions  in  the  time- 
tables, the  contract  under  the  return  ticket  does  not  end  until 
the  holder  of  it  alights  from  his  train  and  delivers  the  return 
half  of  his  ticket  to  the  collector.  Further,  although  there  may 
be  an  implied  obligation  on  a  railway  company  safely  to  convey 
a  passenger  who  has  no  ticket  and  has  not  paid  his  fare,  who  is 
lawfully  in  their  carriages  and  who  has  no  intent  to  defraud  them, 
there  will  be  on  that  passenger  at  the  end  of  his  journey  an  equally 
binding  obligation  to  pay  the  fare  which  the  regulations  of  the 
railway  company  entitle  them  to  exact,  not  from  one  single  pas- 
senger, but  from  all  passengers  in  the  same  position  travelling 
over  the  same  distance. 

It  was  further  maintained  for  the  defender  that  the  regulation 
of  the  company  was  not  a  reasonable  one.  But,  in  the  first  place, 
the  fare  of  8d.  from  Edinburgh  to  Dalhousie  is  admittedly  one 
which  the  Acts  of  Parliament  authorise  the  pursuers  to  levy,  and 
the  pursuers,  in  virtue  of  the  regulation,  in  crediting  the  defender 
with  the  amount  he  actually  paid  for  part  of  the  journey,  cannot 
be  said  to  be  acting  unreasonably.  Greater  facilities  are  granted 
by  all  railway,  companies  for  travelling  between  populous  centres 
than  to  small  roadside  stations.  But  these  facilities  can  only  he 
taken  advantage  of  with  the  conditions  under  which  they  are 
granted,  and  cannot  be  extended  to  other  stations  to  which  they 
do  not  apply.  The  pursuers  will  accordingly  be  found  entitled  to 
decree,  but  as  this  is  a  test  case  no  expenses  will  be  given  on 
either  side,  in  accordance  with  the  case  of  Clinton  v  Brown, 
1  R.  1137. 

For  pursuers — Mr.  P.  Cameron,  Edinburgh. 
For  defender— Mr.  Crabb  Watt,  advocate ;  Mr.  George  Jack, 
S.S.C.,  Dalkeith. 
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Mrs.  Agnes  Blair  or  Lockhart,  Pursuer;  The  Davis    lahamshim. 
Sewing  Machine  Company,  Defenders.  sewii^MJSwiie 

Husband  and   Wife — Married   Wovien^s  Property  (Scotland)         — - 
Act,  1877 — Wife's  furniture — Interdict. — Circumstances 
in  which  held  that  furniture  purchased  by  a  wife  from 
her  husband  out  of  her  own  earnings  was  protected  from 
the  diligence  of  her  husband's  creditors. 

This  was  an  action  of  interdict  by  a  married  woman 
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LAHAmuHni.  against  a  poinding,  at  the  instance  of  creditors  of  her 


Blair  V 
Sewing  ' 


MMhine  husband,  of  household  furniture  purchased  by  her  from  him. 
£l!:         The  material  facts  are  set  forth  in  the  following  interlocutor, 
which  was  acquiesced  in : — 
Feb.  o^i8«.  Glasgow,  23rd  February,  1892. — Having  considered  the  cause, 

Sheriff  BAifoum.  gj^^g  ^^^^  ^j^jg  jg  ^^^  action  at  the  instance  of  a  married  woman  to 
prevent  certain  creditors  of  her  husband  from  selling  certain 
articles  of  furniture  which  she  says  she  purchased  from  her 
husband  out  of  her  separate  earnings ;  finds  that  the  pursuer  and 
her  husband  were  married  in  the  year*  1875,  and  that  he  went  to 
Australia  on  14th  May,  1881,  leaving  the  furniture  in  question  in 
possession  of  his  wife ;  finds  that  the  defenders  admit  (but  solely 
for  the  purposes  of  the  present  judgment)  that  the  pursuer, 
previous  to  the  year  1883,  advanced  to  her  husband  out  of  her 
separate  savings  the  sum  of  £60,  and  in  consideration  of  these 
advances  the  husband,  on  18th  April,  1883,  assigned  to  the  pursuer 
the  household  furniture  in  the  house  occupied  by  her,  including, 
inter  alia,  certain  of  the  articles  poinded  by  the  defenders ;  finds 
that  the  pursuer's  husband  returned  to  this  country  in  April, 
1884,  and  resumed  cohabitation  to  a  greater  or  less  extent  with 
the  pursuer;  finds  that  by  the  statute  40  <fe  41  Vict.  cap.  29,  sec. 
3,  the  jus  rruvriti  and  right  of  administration  of  the  husband  are 
excluded  from  the  wages  and  earnings  of  any  married  woman 
acquired  or  gained  by  her  after  the  commencement  of  the  Act  in 
any  employment,  occupation,  or  trade  in  which  she  is  engaged,  or 
in  any  business  which  she  carries  on  imder  her  own  name,  and 
such  wages  and  earnings  and  all  investments  thereof  shall  he 
deemed  to  be  settled  to  her  sole  and  separate  use ;  finds  that  the 
furniture  in  question  was  an  investment  of  the  pursuer's  earnings, 
and  in  accordance  with  the  statute  it  is  settled  to  her  sole  and 
separate  use  :  Finds  therefore  that  the  defenders  have  no  right  to 
attach  the  furniture  in  question  for  a  debt  of  the  pursuer^s 
husband ;  and  with  these  findings  appoints  the  case  to  be  put  to 
the  procedure  roll  of  4th  March  next.  D.  D.  Balfour. 

Note. — The  first  plea  in  law  for  the  defenders  is  that  the 
furniture  remained  in  possession  of  the  spouses  before  and  after 
the  assignation,  and  it  is  subject  to  the  diligence  of  the  hushand's 
creditors.  I  suppose  it  may  be  taken  that,  prior  to  the  statute  of 
1877  already  referred  to,  it  was  incompetent  for  a  husband,  even 
by  ante-nuptial  contract,  to  protect  furniture  belonging  to  him, 
and  which  remained  in  possession  of  the  spouses  after  marriage 
against  the  diligence  of  his  creditors.  This  is  the  law  laid  down 
in  Fraser  on  Husband  and  Wife,  p.  691.  In  this  connection  the 
case  of  Shearer  v  Christie,  5  D.  132,  was  referred  to  by  the 
defenders,  in  which  it  was  held  that  where  furniture  had  been 
settled  imder  a  post-nuptial  contract  and  the  jus  tnariti  excluded, 
—  the  renunciation  of  the  jus  mariti  was  to  be  regarded  as  a  donation, 
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and  the  huBband's  creditor  was  entitled  to  poind  the  furniture,   lahabiishibf. 

It  will  be  afterwards  seen  that  the  present  transaction  was  not  of  gewJii'ifiihine 

the  nature  of  a  donation  and  was  therefore  not  revocable,  and  ^- 

Shfuret^n  case  does  not  apply.     For  the  pursuer  the  case  Young  v    ^^^j^^^ 

Loudon,  17  D.  998,  was  cited,  where  it  was  decided  that  a  lady  ^hcriir  balfohr. 

who  had  got  from  her  aunt  a  house  and  furniture,  and  who  married 

without  a  contract  (the  jus  mariti  of  the  husband  having  been 

excluded  by  the   aunt),  was  entitled   to   protect  the   furniture 

i^inst  the  diligence  of  her  husband's  creditors.     That  case  is 

hardly  the  same  as  the  present  in  respect  that  it  was  a  third 

party  who  bestowed  the  furniture  upon  the  wife,  and  she  (the 

donor)  excluded  the  jus  mariti  prior  to  the  marriage ;  but  it  ^ay 

be  taken  as  affecting  the  present  case  to  this  extent  that,  by  the 

statute  of  1877,  the  jus  mariti  is  excluded  not  only  quoad  the 

wife's  earnings  but  quoad  the  investments  thereof,  and  creditors 

are  now  put  upon  their  guard  to  enquire  whether  furniture  and 

other  moveables  in  the   house   belong  to   the   husband   or  are 

protected  by  the  Act  of  1877.     In  Youmfs  case  it  was  held  that 

the  creditors  ought  to  have  been  on  their  guard  and  made  enquiry 

as  to  the  furniture  having  been  left  by  the  aunt.     As  the  outcome 

of  the  Act  of  1877  it  is  stated  in  Fraser  on  Husband  and  Wife, 

p.  1517,  that  the  investments  in  which"  the  wife  may  put  her 

earnings  may  be  furniture  or  any  other  corpora  inohilia  as  well  as 

stocks  or  heritage,  and  thus,  although  the  two  spouses  may  be 

living   together,    the   whole   of   the   plenishing — apparently   the 

husband's — ^may  be  the  wife's  property,  and  cannot  be  taken  by 

the  husband's  creditors.     To  the  same  effect  it  is  laid  down  in 

Murray's  book  on  the  Property  of  Married  Persons,  p.  162,  that  if 

the  furniture  is  the  wife's  property,  exclusive  of  the  jus  mariti,  it 

is  not  affected  by  her  husband's  sequestration  or  the  diligence  of 

his  creditors ;  and  the  rights  of  the  spouses  with  reference  to  a 

wife's  earnings  and  the  investments  thereof  are  explained  at  pages 

67  and  68  of  that  book.     Looking  to  the  distinct  terms  of  the  Act 

of  1877,  it  appears  to  me  that  the  circumstance  of  the  furniture 

having  belonged  to  the  husband  and  having  been  afterwards  in  the 

common  possession  of  the  spouses  has  not  so  much  weight  now  in 

dealing  with  a  case  like  the  present  as  it  once  would  have  had. 

The  law  to  which  I  have  referred  as  being  laid  down  in  Fraser, 

p.   691,  owes  its  existence  largely  to  the  principle   of  reputed 

ownership,  but  that  principle  has  been  greatly  toned  down  in 

recent  cases,  and  when  one  is  dealing  with  a  distinct  statute  like 

that  of  1877  I  think  the  effect  of  it  is  to  put  creditors  upon  their 

enquiry,  not  only  with  reference  to  furniture  which  may  have  been 

purchased  from  third  j»arties  out  of  the  wife's  earnings,  but  also 

with  reference  to  the  furniture  which  the  husband  has  brought 

into  the  house  and  which  may  have  been  purchased  in  bona  fide  in 

the  same  manner.     Why  should  that  furniture  not  be  protected  if 

it  is  a  bona  fide  invpstment  of  the  wife's  earnings  ? 
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Lahaubhiri.  The  second  plea  states  that  it  is  incompetent  for  a  married 
Sewing  *i£chin«  ^^^^^^^^^  ^  enter  into  personal  contracts,  such  as  sale  and  partner- 
£l  ship,  with  her  husband.  Although  it  is  put  as  a  query  in  Fraser, 
veb^^isM.  p  1511,  as  to  whether  a  wife  and  husband  can  become  partners  in 
trade,  it  may  be  conceded,  in  accordance  with  the  case  of  Maeara 
V  Wilson,  10  D.  708,  that  the  wife  cannot  enter  into  partnership 
with  her  husband.  But  there  are  several  cases  which  show  that  the 
spouses  can  enter  into  other  transactions  which  confer  important 
and  onerous  rights  upon  the  parties.  The  case  of  Montgomery  v 
Hart,  7  D.  1081,  decides  that  where  a  wife  gave  certain  jewels  to 
her  husband  and  he  granted  her  an  obligation  entitling  her  at  his 
death  to  the  amount  got  for  them  if  he  disposed  of  them,  she  was 
entitled  in  respect  of  the  obligation  to  rank  as  a  creditor  on  the 
husband's  estate.  To  a  similar  effect  are  the  cases  of  Davidson  v 
Davidson,  5  Macph.  710,  and  Laidlaw  v  Laidlaw^s  Trustees,  10  R. 
374.  The  law  on  this  point  is  distinctly  laid  down  in  Murray's 
book,  p.  133. 

The  third  plea  states  that  the  assignation  is  a  donation  and 
revocable.  But  according  to  the  law  laid  down  in  Fraser,  p.  940, 
a  remuneratory  donation  between  husband  and  wife  is  not  revocable 
— that  is  to  say,  that  if  the  wife  gives  anything  for  the  deed  in 
her  favour  it  is  not  a  revocable  donation,  but  it  is  the  purchase  of 
one  thing  for  another.  The  assignation  of  the  furniture  here  was 
clearly  not  gratuitous.  The  £60  was  the  exclusive  property  of 
the  pursuer,  and  in  consideration  of  getting  the  money  the  husband 
transferred  the  furniture.  The  defenders'  agent  cited  the  recent 
case  of  Cochran  v  LamonVs  Trustees,  18  R.  451,  in  support  of  his 
third  plea.  But  that  case  decides  a  different  point,  viz.,  that 
under  the  Married  Women's  Property  Act,  1881,  the  assignee  of 
a  wife  is  only  entitled  to  rank  for  a  debt  due  by  the  husband  to 
the  wife  upon  whatever  assets  might  remain  after  the  whole  claims 
of  the  ordinary  creditors  of  the  husband  had  been  satisfied.  I  do 
not  see  that  that  case  has  any  bearing  on  the  present  question. 
The  defenders'  agent  also  referred  to  the  case  of  Edward  v  Ckeyne, 
15  R.  (H.L.)  37,  as  showing  that  it  must  be  presumed  that  the 
husband  got  the  money  as  a  gift  or  for  household  purposes.  But 
that  case  decides  that,  where  a  wife  during  her  lifetime  gives  her 
separate  income  to  her  husband,  who  mixes  it  with  his  funds  and 
she  did  not  revoke  the  gift  during  her  lifetime,  her  representatives 
after  her  death  are  not  entitled  to  recover  the  money  from  the 
husband. 

The  fourth  plea  states  that  the  assignation  is  in  defraud  of  the 
husband's  creditors.  But  the  husband  was  only  made  bankrupt 
in  November,  1891,  and  the  defenders  are  not  prior  creditors. 

The  fifth  plea  is  a  formal  one,  and  the  sixth  plea  states  that  a 
curator  ad  litem  should  be  appointed.  But  according  to  Fraser, 
pp.  800  and  1516,  a  wife  can  sue  alone  with  reference  to  her 
separate  personal  property.     See  also  Murray,  pp.  67  and  83. 
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I  may  add  that  the  defenders'  agent  asked  me  to  pronounce  a  Lamaik6him. 
judgment  on  the  assumption  that  the  pursuer  had  advanced  t^e  gBJf^'^jgjjJj^^ 
£60  to  her  husband  out  of  her  separate  earnings.     He  did  not         £2: 
actually  admit  this,  and  he  reserved  his  right  to  ask  a  proof  upon 
the  point.  D.  D.  B. 

For  pursuer— Mr.  H.  B.  Fyfe,  Glasgow. 

For  defenders — Mr.  T.  C.  Young,  Glasgow. 


Andrew  Ritchie,  Pv/rauer;  Kinneil  Coal  and  Coke  Co.,    No.  112. 

Defenders,  lahaeebhim. 

Master  and  Servant — Reparation — Employers^  Liahility  ^Ic^,  Co«iandCokeCa 
1880 — Coal  Mines  EegtUation  Acty  1887,  and  special  rules. 
— In  an  action  by  a  father  for  damages  sustained  through 
the  death  of  his  son  while  employed  by  defenders  in  a 
coal  pit,  on  the  ground  of  alleged  breaches  by  defenders  or 
their  servants  of  the  Coal  Mines  Regulation  Act  and  of 
the  relative  special  rules  through,  inter  alia,  defenders 
not  fencing  or  having  a  gate  at  the  opening  or  mouth  of 
a  mid-working  or  intermediate  seam  off  the  shaft  which 
had  only  been  opened  up  inwards  to  a  distance  of  15  feet, 
held  that  the  statute  and  rules  must  be  construed  reason- 
ably, and  that  at  that  stage  in  the  progress  of  opening  a 
new  seam  the  defenders  were  not  bound  to  have  a  fence 
or  gate. 

This  was  an  action  raised  in  the  Sheriff  Court  at 
Glasgow  by  Andrew  Ritchie,  a  miner,  residing  at  Snab 
Cottage,  Bo'ness,  against  the  Rinneil  Coal  and  Coke  Co., 
100  Wellington  Street,  Glasgow,  and  partners,  the  lessees 
of  the  Snab  Pit,  Bo'ness,  in  which  he  claimed  damages  and 
solatium  from  the  defenders  for  the  death  of  his  son,  Arthur 
Ritchie,  on  25th  February  last,  while  employed  by  the 
defenders  in  their  Snab  Pit,  through  alleged  fault  on  the 
part  of  defenders  or  their  servants.  The  pursuer,  who 
founded  upon  the  Employers'  Liability  Act,  1880,  as  well 
as  on  common  law,  stated  that  his  deceased  son  was 
employed  as  a  "drawer"  at  a  mid-working  or  inter- 
mediate seam  in  the  said  pit,  which  seam  was  in  course  of 
being  opened  up  from  the  shaft,  and  at  the  time  of  the 
accident  had  been  opened  up  on  the  side  in  question  a 
distance  of  about  14  or  15  feet.  Only  one  cage,  holding 
one  huteh  at  a  time,  was  in  use  in  the  shaft,  and  the 
pursuer's  son  filled  the  hutch  and  drew  it  on  to  the  cage, 
and  gave  the  signals  for  raising  and  lowering  the  cage. 
The  pursuer  further  alleged  that  on  the  day  of  the  accident 
his  son,  having  taken  off  an  empty  hutch  from  the  cage, 
went  into  the  working  place,  filled  the  hutch  and  drew  it 
out  to  place  it  on  the  cage  (which,  so  far  as  he  knew, 
should  have  been  there  waiting  for  the  full  hutch),  and 
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LAVAiiKBHims.  was  pushing  on  the  hutch  with  the  view  of  placing  it 
oJS^JSd'cSJ'cSI  ^^  the  cage,  when  the  hutch,  and  he  with  it — ^no  cage  being 
there — fell  down  the  shaft  to  the  water  at  the  bottom,  and 
sustained  such  injuries  that  he  died.  The  pursuer  alleged 
that  the  death  of  his  son  was  caused  by  the  fault  of  the 
defenders  or  their  servants  in  respect  (1)  that  the  entrance 
to  the  said  intermediate  seam  was  not  properly  fenced  in 
terms  of  the  Coal  Mines  Reffulation  Act,  1887,  and  relative 
special  rules;  (2)  that  there  was  no  "bottomer"  nor  qualified 
person  to  act  as  "  bottomer  "  at  the  said  seam ;  fimd  (3)  that 
there  were  no  gates.  The  pursuer  contended  that  if  these 
precautions  had  been  adopted  his  son  would  not  have  been 
killed. 

The  defenders  stated  that  the  deceased  was  "  bottomer  " 
at  the  mid- working;  that  the  mid- working  or  intermediate 
scam  was  only  in  the  initial  stage  of  being  opened  up ;  and 
that  the  Coal  Mines  Regulation  Act  and  special  rules  had 
been  complied  with  as  far  as  was  reasonably  practicable, 
even  assuming  there  was  no  fence  or  gate  at  the  edge  of  the 
seam,  and  keeping  in  view  the  progress  of  the  work  at  the 
time  of  the  accident.  The  defenders  further  stated  that  in 
any  event  the  deceased  was  well  aware  of  the  actual  position 
of  matters  at  the  time  of  the  accident,  and  that  he  caused, 
or  at  all  events  materially  contributed  to,  his  death  by  his 
own  carelessness ;  and  specially  that  he  had,  immediately 
prior  to  the  accident,  himself  signalled  the  cage  to  be  raised 
to  the  pithead.  After  hearing  evidence,  which  showed  that 
there  was  no  fence  or  gate,  and  also  showed  the  space  taken 
up  by  a  miner  in  working  at  the  coal  face  and  by  his  hutch, 
and  the  position  in  which  a  gate  was  usually  placed,  and 
which  also  showed  that  the  deceased  himself  had  signalled 
the  cage  to  the  surface  immediately  before  the  accident, 
the  Sherifi'-Substitute  (Guthrie)  iasued  the  following 
interlocutor  and  note : — 
jnija.1802.  Glasgow,  2Qth  July,  1892. — Declares  the  proof  closed,  and 

Sheriff  GoTHEiB.  having  heard  parties'  procurators,  finds  that  the  pursuer  has  failed 
to  prove  that  the  death  of  his  son  Arthur  Ritchie,  on  25th  February 
last,  in  the  defenders'  Snab  Pit,  Bo'ness,  was  due  to  the  fault  of 
the  defenders ;  therefore  assoilzies  defenders,  and  decerns ;  finds 
the  defenders  entitled  to  expenses,  &c.  W.  Guthbib. 

Note, — The  pursuer's  son  was  bottomer  at  the  gas  coal  seam. 
In  the  initial  stage  of  opening  that  seam  he  took  some  share, 
ultroneously  or  otherwise,  in  filling  a  hutch.  He  left  the  bottom 
no  further  and  for  no  longer  time  than  he  might  have  done  if  he 
had  given  no  such  help  to  his  comrades,  or  had  engaged  in  no 
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other  work  but  the  specific  work  of  a  bottomer.     Common  sense  Lamarphim. 
must  be  applied  in  the  reading  of  special  rules  as  well  as  in  the  §J*j^n/(5io^^ 
other  afiairs  of  life,  and  if  it  be  used  here  there  is  no  case  for  the    j„iy"iS7i8M. 
purauer.     I  cannot  find  any  fault  of  the  defenders  here  or  in  other  sherifrouTBUB. 
respects.     The  accident  occurred  most  obviously  through  the  neg- 
ligence of  the  unfortunate  young  man  himself.     It  is  impossible 
for  any  Act  of  Parliament  or  code  of  rules  or  punctilious  care  of 
management  to  protect  workmen  against  such  extreme  oblivious- 
ness  or  recklessness   of  themselves.      I   cannot   hold   that   the 
defenders  neglected  any  precaution  that  ought  to  have  been  taken 
at  that  stage  in  the  opening  of  a  new  seam.  W.  G. 

For  pursuer —Mr.  Joseph  O'Heab,  Glasgow. 

For  defenders — Mr.  W.  B.  Shand  (Messrs.  Bubks,  Aiken,  &  Co.), 
Glasgow. 

A.  B.,  Pursuer ;  C.  D.,  Defender,  No.  113. 

Sheriff  Officer— Law  Agmta  and  Notaries  Pvblic  (Scotland)  I'^b^^h'**- 
Act,  1891.— Held  that  the  sending  of  a  letter  by  a  A.Bjrc.D. 
sheriff  officer  to  a  party  asking  payment  of  a  debt,  and 
intimating  that,  failing  payment  within  a  certain  time, 
legal  measures  would  be  adopted,  and  which  letter  bore, 
after  the  signature  of  the  party  sending  the  letter,  the 
words  "  sheriff  ofl&cer,"  was  not  a  contravention  of  section 
2  of  the  Law  Agents  Act,  and  respondent  assoilzied. 

This  was  a  complaint  raised  under  the  Summary 
Jurisdiction  Acts,  1864  and  1881,  at  the  instance  of  a  law 
agent  in  Glasgow  against  a  sheriff  officer  in  Glasgow,  con- 
cluding for  a  penalty  in  respect  the  latter  had  committed 
an  offence  under  the  Law  Agents  and  Notaries  Public  Act, 
1891,  section  2,  through  having  threatened  legal  proceedings 
to  recover  a  debt  and  charged  a  fee  therefor.  The  letter 
founded  on  as  constituting  the  offence  was  in  the  following 
terms: — 

"  15th  January,  1892.— Mr.  George  B.  M*Kmi,  C.A.,  trustee 
on  the  trust  estate  of  D.  B.  Smith,  baker,  319  Gairbraid  Street, 
Maryhill,  has  put  into  my  hands  an  accoimt  against  you  amounting 
to  £3  198.  3|d.,  with  instructions  to  adopt  legal  measures  to  compel 
payment.  1  therefore  beg  to  intimate  that,  unless  the  same  be 
paid  to  me  within  three  days  from  this  date,  I  shall  immediately 
put  my  instructions  into  execution.  '  I  have  thought  necessary  to 
afford  you  an  opportunity  of  arranging  this  matter  before  going 
into  Court,  so  that  you  may  save  yourself  from  being  put  to  further 
trouble  and  expense. — I  am,  sir,  your  obedient  servant, 

"  C.  D.,  Sheriff  Officer. 
"  Mr.  C.  F. 

"Amount  due,  -         -         -      £3  19     3 J 

"Expenses,       -         -         -         -         Oil 


£4     0     4J" 
The    Sheriff-Substitute    (Birnie),    after    hearing   parties,    ^^^^J^^^ 
held,  from  the  simple  fact  that  the  letter  ex  fade^hor^ 


Sheriff  BniiB, 
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LAflAusHiu.  that  C.  D.  was  a  sheriff  officer,  and  that  it  was  in  this 

A.  B.gc.  D.    cjxpacity  he  was  acting  and  not  as  a  law  agent,  that  there 

was  no  case  on  the  alleged  wilful  pretence  of  being  a  law 

agent,   and   therefore    assoilzied    the    respondent,   finding 

neither  party  liable  in  expenses. 

For  coniplainer — Mr.  James  Dctnbar,  (ilaagow. 
For  respondent — Mr.  John  Turnbult*,  Glasgow. 


No.  114.    JA.MES  Dunbar,  Pv/rmier;  Robert  Dempster  and  Another, 
liABxauHiu.  Defenders. 

DenliStSf.ic.  Process — Action  for  d-elivery  of  books  and  documents — Fraud — 

—  Setting  aMde  Small   Debt  decree  and  decree  of  Cessio — 

Sheriff  Courts  (Scotland)  Act,  1877— Competency  of 
action  in  Sheriff  Court, — In  an  action  by  a  law  agent 
against  a  chartered  accountant  and  a  solicitor  for  delivery 
of  the  pursuer's  business  books  and  papers,  and  for  pay- 
ment of  £150,  being  monies  belonging  to  the  pursuer 
and  alleged  to  have  been  taken  possession  of  and  uplifted 
by  the  defenders  without  any  valid  reason  to  do  so,  the 
defenders  pleaded  that  in  taking  possession  of  the  books 
and  papers  and  in  uplifting  the  monies  in  question  they 
severally  and  respectively  acted  as  trustee  and  law  agent 
in  the  pursuer's  cessio,  which  cessio  was  awarded  in  virtue 
of  a  Small  Debt  decree  and  expired  charge  of  payment 
thereon  which  the  pursuer  had  failed  to  obtemper,  and 
that  the  present  action  being  in  effect  a  reduction  of  the 
Small  Debt  decree  and  decree  of  cessio  following  thereon, 
was  incompetent  in  the  Sheriff  Court.  To  this  the  pur- 
suer replied  that  the  pretended  Small  Debt  decree  and 
the  decree  of  cessio  proceeded  at  the  instance  of  a  person 
by  whom  they  were  never  authorised,  and  who  had  no 
knowledge  of  their  existence,  that  both  decrees  had 
been  obtained  by  a  fraud  on  the  Court,  and  that  as  each 
was  a  "deed  or  writing"  within  the  meaning  of  the 
Sheriff  Courts  (Scotland)  Act,  1877,  they  might  be  set 
aside  without  the  necessity  of  raising  an  action  of  reduc- 
tion. Held  that  the  word  "  writing  "  includes  decrees, 
and  is  to  be  taken  in  its  natural  and  obvious  English 
signification  as  equivalent  to  "anything  w^ritten,"  and 
objection  to  competency  of  action  repelled. 

The  interlocutors  of  the  Sheriffs  deciding  this  prelimi- 
nary point  were  as  follows : — 
Augwrts.  1898.         Glasgow,   Zrd  August,   1892. — Having  heard  ptuties'  procu- 
sheriflTGuTHEii.  rators,  repels  the  defenders'  first  objection  to  the  competency,  and 
before  further  answer  allows  a  proof,  and  orders  the  cause  to  the 
diet  roll  of  the  Vacation  Court,  Sept.  13.  W.  Guthrib. 

Note, — This  is  a  question  of  interest  and  importance.  The 
defender  argues  that,  as  the  case  now  stands  on  the  pleadings,  it 
is  truly  a  challenge  by  way  of  exception  of  a  decree  of  this  Coiut, 
and  that  that  decree  cannot  be  impugned  except  by  an  action  of 
reduction  or  suspension  in  the  Court  of  Session, 
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It  is  undeniable  (1)  that  a  decree  of  any  Court,  even  of  the  lakabmitieb. 
House  of  Lords,  may  be  challenged  and  set  aside  if  it  is  truly  no   i)om*Slter,ftc. 
decree,  e,g.^  if  it  has  been  obtained  by  fraud ;  (2)  that  by  the  law   Augusts!  \m, 
and  practice  of  Scotland  as  they  formerly  existed,  that  can  be  sheriirouTHRi*. 
done  only  by  an  action  of  reduction ;  and  (3)  that  such  an  action 
is  competent  only  in  the  Court  of  Session. 

The  question  is,  whether  the  second  of  these  propositions  has 
not  beeii  altered  by  the  11th  section  of  40  <fe  41  Vict.  cap.  57, 
the  Sheriff  Courts  (Scotland)  Act,  1877.  That  section  is  as 
follows : — "  When  in  any  action  competent  in  the  Sheriff  Court 
"  a  deed  or  writing  is  founded  on  by  either  party,  all  objections 
"thereto  may  be  stated  and  maintained  by  way  of  exception 
"without  th6  necessity  of  bringing  a  reduction  thereof,"  and  a 
proviso  is  added  that  caution  shall  be  found  in  a  certain  case. 

I  confess  that  I  was  inclined  to  hold  that  this  enactment  does 
not  apply  to  public,  or  at  least  to  judicial,  documents  such  as 
decrees ;  but  on  more  careful  consideration  I  have  come  to  adopt 
the  pursuer's  contention  that  the  word  "writing"  includes  decrees — 
that,  in  short,  it  is  to  be  taken  in  its  natural  and  obvious  English 
signification  as  equivalent  to  "  anything  written." 

The  only  other  arguable  view,  as  I  consider,  is  that  it  is  to  be 
confined  to  private  writings  which  constitute  obligations  or  have 
some  other  legal  effect  in  a  less  formal  manner  than  deeds ;  and 
the  argument  for  this  seems  to  be  that  the  general  meaning  of  the 
word  is  limited  by  the  preceding  more  special  word  "deed."  I 
think  that  this  rule  of  construction  should  not  receive  effect  here 
for  several  reasons.  ( 1 )  This  is  a  remedial  statute,  and  the  intention 
of  the  Legislature  to  remove  obstructions  to  the  administration  of 
justice  should  receive  full  and  fair  effect.  Compare  the  observa- 
tions of  the  judges  in  Dickson  v  Murray ,  4  Macph.  797,  which 
dealt  with  a  similar  matter.  That  case  assigned  a  reason  for  not 
making  reductions  competent  in  the  Sheriff  Court;  to  which 
another  may  be  added  that  it  is  a  cumbrous  form  of  process  in 
any  Court,  and  in  most  cases  it  is  perhaps  desirable  to  dispense 
with  it,  if  possible,  in  any  Court.  (2)  It  is  a  rule  of  construction 
that  a  word  should  always  receive,  if  possible,  its  natural  meaning. 
Here,  no  doubt,  a  decree,  though  undoubtedly  a  writing,  is  not 
spoken  of  in  common  parlance  as  a  writing.  But  no  more  are 
horses  commonly  spoken  of  as  "goods"  in  the  sense  of  the 
Mercantile  Law  Amendment  Act  {Young  v  Giffm^  21  D.  87).  (3) 
If  the  won!  be  restricted  to  private  writings  of  a  less  formal  kind 
than  deeds,  such  as  missive  letters,  I  0  U's,  receipts,  «fec.,  objec- 
tions could  in  most  cases  be  stated  under  the  common  law  without 
the  necessity  of  a  reduction ;  and  the  addition  of  this  word  w^ould 
therefore  be  to  a  large  extent  nugatory.  (4)  I  mention  last  the 
decisions  under  the  statute,  that  of  Lord  Lee  in  Nivison  v  Howat^ 
11  R.  182,  and  the  observations  of  the  late  Lord  President  in  Scott 
V  Cooky  1886,  24  S.L.R.  34.     Neither  of  these  goes  so  far  as  the 
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Lavausbirb.  present  judgment,  but  both  seem  to  be  inconsistent  with  the 

DemStSf.&c.    8^g®8ted  restriction  of  writings  to  private  writings.     They  have 

AugustT.  1801   ^^  ^®  ^  consider  the  question  more  carefully  and  to  construe 

sherUTGuTHwi.  ^^®  ^^^  upou  general  principles,  and  I  cannot  but  think  that  the 

meaning  I  give  to  it  is  a  salutary  one,  is  within  the  principle  of 

these  cases,  and  better  fulfils  the  purpose  of  the  statute. 

I  am  not  entitled  to  consider  the  argument  from  Hansard,  or 
from  the  known  purpose  of  the  promoters  of  the  Bill  in  Parlia- 
ment, which  was  put  before  me.  W.  G. 


Sept.  8, 1892. 
Sheriff  BiuiT. 


Glasgow,  2nd  September^  1892. — Having  heard  parties'  pro- 
curators and  considered  the  case,  adheres  to  the  interlocutor 
appealed  against,  and  remits  to  the  Sheriff-Substitute  for  further 
procedure.  Robert  Berry. 

I^ote.—Bj  section  11  of  the  Sheriff  Courts  Act  of  1877  it  is 
provided  that  "when  in  any  action  competent  in  the  Sheriff 
"  Court  a  deed  or  writing  is  founded  on  by  either  party,  all 
"objections  thereto  may  be  stated  and  maintained  by  way 
"of  exception,  without  the  necessity  of  bringing  a  reduction 
"thereof."  The  question  raised  in  this  case  is  one  of  general 
importance,  whether  under  the  above  provision  a  decree  of 
this  Court  is  to  be  regarded  as  a  "deed  or  writing"  to  which 
objections  may  be  stated  and  maintained  by  way  of  exception 
without  the  necessity  of  bringing  a  reduction  of  the  decree.  I 
feci  the  question  to  be  attended  with  difl&culty,  but,  as  far  as 
authority  in  the  Court  of  Session  goes,  I  think  it  is  favourable 
to  a  decree  of  a  Court  of  law  being  included  under  the  expression 
"  deed  or  writing."  In  Nivison  v  Ho\oat,  11  R.  181,  the  late  Lord 
Lee  held  that  an  award  in  a  submission  was  included  within  the 
provisions  of  the  statute,  and  consequently  that  alleged  grounds 
of  reduction  could  be  competently  stated  as  a  defence  by  way  of 
exception  in  a  Sheriff  Court  action.  In  Scott  v  Cook,  24  S.L.R. 
34,  the  late  Lord  President  stated  that  he  should  have  little  hesi- 
tation in  affirming  that  a  warning  by  a  sheriff  officer  was  a  deed 
or  writing  within  the  meaning  of  the  statute.  The  former  of 
these  cases  in  particular  seems  to  me  to  warrant  the  extension  of 
the  provisions  in  the  Act  of  1887  to  the  decree  of  a  Court;  and 
if  one  may  legitimately  entertain  considerations  of  expediency 
there  is,  I  think,  on  that  ground  no  reason  for  not  giving  to  the 
statute  that  extended  application.  R.  B. 

For  pursuer— Mr.  W.  D.  Baird,  Glasgow. 
For  defenders — Mr.  Alston,  Glasgow. 


No.  115.         Hitchcock,  Williams,  &  Co.,  Pursuers;  William 


Lanarkbiiirk. 

Hitchcock, 

Williams.  &  Co.  v 

Symington. 


Symington,  Defender, 

Controjct — Letter  of  guarantee. — Held  that  a  letter  of  guarantee 
when  goods  were  sent  on  the  faith  of  it  was  good  as  re- 
gards the  price  of  these  goods,  though  there  ensued 
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negotiations  as  to  a  letter  of  guarantee  in  fuller  terms  Laiiarmhir«. 
for  the  future,  which  negotiations  were  never  completed.      Hitchcock, 
A  payment  of  money  by  the  debtor,  which   was  not     syminKton. ' " 
specially  appropriated,  held  to  apply  to  the  guarantee 
account  and  credited  accordingly,  though  further  sup- 
plies of  goods  were  evidently  furnished  on  the  faith  of  it. 

This  was  an  action  by  Hitchcock,  WilliamB,  &  Co., 
London,  against  William  Symington,  asking  decree  for 
£100*.  The  pursuers  sued  on  a  guai-antee  contained  in  a 
letter  by  the  defender,  dated  9th  May,  1890,  under  which 
he  guaranteed  payment  of  the  price  of  goods  to  be  supplied 
to  a  Mr.  Milne  to  the  extent  of  £100.  Goods  to  the  value 
of  £93  5s.  5d.  were  supplied  to  Milne,  who  then  made  a  cash 
payment  of  £50  and  received  other  goods  to  more  than  that 
value.  Milne  having  become  bankrupt,  the  present  action 
was  raised.  The  defender  pleaded  that  he  was  freed  from 
the  letter  of  guarantee  in  respect  of  negotiations  for  one  in 
fuller  and  more  specific  terms,  which  was  never  granted; 
and  further,  that  he  was,  in  any  event,  entitled  to  credit  as 
against  the  guarantee  account  for  the  £50  paid  by  the 
debtor  Milne  for  goods  supplied.  The  Sheriff-Substitute 
(Erskine  Murray)  issued  the  following  judgment : — 

Glasgow,  Ut  April,  1892.— The  Sheriff-Substitute  having  ApriM^iaoi 
heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  ^^^^iUSat/" 
in  May,  1890,  the  defender  W.  Symington  had  some  negotiations 
with  a  Mr.  Milne  as  to  a  proposed  partnership  or  joint  arrange- 
ment ;  finds  (2)  that  in  the  course  of  this  negotiation  Milne  went 
to  London  to  purchase  goods  for  the  business  to  be  established ; 
finds  (3)  that  on  8th  May,  1890,  he  wrote  defender  a  letter 
in  which  ho  says,  "  I  have  some  little  difficulty  with  W.  H.  &  Co.,  I 
"  mean  Hitchcock,  Williams,  k  Co.  If  you  would  be  good  enough 
"  to  write  them  a  letter  of  guamntee  for  JBIOO,  our  account  will 
"  be  allowed  to  go  on  as  usual.  You  know  how  annoying  it  would 
"  be  to  have  to  remit  always  when  we  are  sending  on  special  orders. 
"  Kindly  wire  me  to-morrow,  stating  that  you  are  forwarding  them 
"  the  letter  referred  to,  and  that  will  much  assist  me  with  them 
"  to-morrow  " ;  finds  (4)  that  on  receipt  of  this,  the  defender,  on 
9th  May,  sent  a  telegram  to  the  effect,  "Will  send  Hitchcock's 
" guarantee  first  post  to-day — Symington";  finds  (5)  that  this  being 
received,  pursuers  agreed  to  supply  goods  to  Milne,  and  he  accord- 
ingly that  day  chose  goods  lo  the  extent  of  £73  Ts.  4d.,  though 
they  were  not  delivered  for  a  day  or  two ;  finds  (6)  that  on  the  same 
day,  9th  May,  defender  wrote  pursuers  statiug,  "  If  you  can  see  your 
"  way  to  credit  Mr.  J.  C.  Milne  "  (ifec),  "  with  goods  to  the  extent  of 
'*£100,  I  hold  myself  responsible  to  you  for  that  amount  during 
"  six  months  from  date  hereof.  Mr.  Milne  is  at  present  in  London, 
"  but  on  his  return  to  Glasgow  I  may  be  able  to  extend  the  time"; 
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LAifASKBBiu.  finds  (7)  that  on  receipt  thereof  defenders  allowed  Milne  to  get 
wimimsfA(Jo  c^^^^er  goods  to  the  extent  of  £19  48.  4d.  and  ISs.  9d.,  and,  havmg 
Bjmington.  received  a  cash  payment  from  him  on  12th  May  of  £50,  allowed 
ApriM^iaw.  i^jjjj  ^Q  gg^  further  articles  in  the  course  of  May,  June,  July,  and 
^^M?£S?/"  August  following,  tUl  the  total  amount  reached  £203  48.  6d.; 
finds  (8)  that  on  13th  May  the  pursuers,  observing  that  defender's 
letter  was  not  exactly  a  continuing  guarantee,  and  desiring  to  get 
one  w^hich  would  meet  later  transactions  as  well  as  the  earlier 
ones,  wrote  defender  a  letter  in  which  they  said,  "In  reply 
"  to  your  favour,  we  shall  have  no  objection  to  credit  Mr. 
"  Milne  to  the  extent  you  name,  providing  you  sign  our  usual 
"  form  of  guarantee,  which  we  now  enclose,  and  on  receipt  of 
"  same  duly  completed  we  will  return  your  letter  to  you.  We  are 
"  glad  to  hear  that  you  intend  shortly  to  join  Mr.  Milne  in  part- 
"  nership,  which  we  trust  may  be  to  your  mutual  advantage,*'  in 
which  letter  the  form  of  guarantee.  No.  14  of  process,  was  enclosed ; 
finds  (9)  that  defender  sent  no  answer  to  this,  nor  to  another  on 
23rd  May,  again  asking  for  the  filling  up  of  the  form  of  guarantee 
which  had  been  sent;  finds  (10)  that  negotiations  between  defender 
and  Milne  went  on  till  the  middle  of  June,  when  they  seem  to  have 
been  broken  off;  finds  (11)  that,  Milne  having  become  bankrupt, 
pursuers  now  sue  defender  for  the  price  of  the  goods  supplied  on 
9th  and  13th  May,  under  the  letter  of  guarantee :  Finds  on  the 
whole  case  and  in  law  (1)  that  by  the  letter  in  question,  defender 
guaranteed  purchases  by  Milne  to  the  extent  of  £100,  though  it 
was  not  a  continuing  guarantee  under  which,  as  goods  were  paid 
for,  the  guarantee  would  have  stood  for  goods  subsequently  got ; 

(2)  that  the  goods  supplied  under  dates  9th  and  13th  May,  in  so 
far  as  not  paid  for,  were  supplied  on  the  faith  of  that  guarantee ; 

(3)  that  the  defender  is  entitled  to  have  the  £50  paid  on  12th 
May  credited  against  these  purchases,  as  it  could  at  the  time  be 
credited  against  nothing  else,  leaving  a  balance  of  £43  15s.  5d. 
of  these  purchases  unpaid ;  (4)  that  the  eflfect  of  the  pursuers* 
letter  of  13th  May  is  not  to  renounce  the  guarantee  already  given 
for  the  price  of  goods  already  supplied,  but  that  it  simply  deals 
with  the  future ;  therefore  decerns  against  defender  for  the  said 
sum  of  £43  15s.  5d.,  with  interest  as  craved ;  finds  the  defender 
liable  to  pursuers  in  expenses,  «fec.  A.  Erskine  Mitrray. 

Note. — It  is  quite  possible  that,  as  Mr.  Edkius  says,  he  intended 
the  £100  guarantee  to  stand  against  the  first  goods  supplied,  and 
then  the  £50  to  cover  further  supplies.  But  the  presumption  is 
against  this,  and  is  rather  that  the  £50  was  to  be  applied  in 
payment  of  goods  then  actually  received.  Only  £43  15s.  5cl. 
remain  unpaid  therefore  of  the  original  purchases  made  on  the 
faith  of  the  letter  of  guarantee. 

The  pursuers*  letter  of  13th  May  no  doubt  is  a  plausible  foun- 
dation for  defender's  argument,  that  he  never  made  any  final 
agreement  of  guarantee.     But  it  is  clear  not  only  that  the  goods 
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dated  9th  and  13th  were  supplied  on  the  faith  of  the  guarantee,   LAHA-agmiaB. 
but  that,  as  is  proved  by  the  letters  received  by  defender  from  ^iSJj^^^^  ^ 
Milne,  written  in  London,  the  defender  was  made  aware  that  that     sym|n«ton. 
was  the  case.     He  did  not  require  to  be  told  this  by  pursuers,  for    ApHU^iaw. 
he  manifestly  knew  it  already.    Further,  the  pursuers'  letter  of  13th  ®**®]K^/"* 
May  intimated  that  they  would  deliver  defender  his  letter  of  9th 
May  on  his  sending  to  them  the  new  guarantee,  thereby  clearly 
showing  that  they  held  fast  to  the  first  guarantee  till  they  should 
get  a  fuller  and  more  extended  one. 

In  settling  with  defender,  pursuers  will  have  to  allow  for  any 
dividend  received  from  Milne's  estate.  A.  E.  M. 

For  pursuers— Mr.  Cross  (Messrs.  Robekton,  Low,  Roberton,  & 
Cross),  Glasgow. 

For  defender— Mr.  Blyth  (Messrs.  Smillie  &  Blyth),  Glasgow. 


John  Ferguson  and  Another,  Pursuers;   Caledonian      No.  116. 
Railway  Co.,  Defenders.  lanaemhim. 

Hallway — Failure  tocan^ypas&enyei^s. — Held  that  the  defenders  CaiwKnUn  b*ii- 
were  not  liable  in  damages  for  failing  to  carry  the  pursuers       ^^®- 
to  Ardrossan  on  a  particular  night,  the  defenders  never 
having  contracted  to  do  so,  although  their  ticket  clerk 
informed  the  pursuers  that  there  was  a  train  on  that 
particular  night,  while  there  was  not. 

This  was  an  action  raised  in  the  Small  Debt  Court  at 
Glasgow  by  John  Ferguson  and  his  wife  against  the  Cale- 
donian Railway  Co.,  concluding  for  damages,  but  which 
was  dismissed,  as  explained  in  the  following  opinion  by 
the  Sheriff-Substitute  (Davidson)  : — 

In  this  action  the  pursuers  claim  damages  from  the  defenders  Sept.  23,  iws. 
on  the  following  statement: — At  9.30  p.m.  they  entered  the  sheriff  Davidbo». 
railway  station  at  Eglinton  Street,  Glasgow,  and  asked  for  two 
return  tickets  to  Ardrossan.  The  ticket  clerk  told  them  there 
was  a  train  leaving  for  Ardrossan  about  10.15.  They  waited 
until  10.30,  when  they  discovered  that  the  last  train  to  Ardrossan 
had  passed  before  they  arrived  at  the  station.  They  then,  being 
unable  to  reach  their  destination  by  train  that  night,  took  a  cab 
and  drove  to  Ardrossan,  which  they  reached  about  four  in  the 
morning.  They  ask  decree  against  the  company  for  83.  6d. 
being  the  price  of  the  tickets,  £2  28.  the  fare  of  the  cab,  and  £b 
being  damage  from  inconvenience.  They  must,  it  seems  to  me, 
show  that  a  contract  was  made  by  the  company  to  take  them  to 
Ardrossan  on  the  night  in  question,  and  that  it  was  broken.  It  is 
not  doubtful  that  no  such  contract  would  be  inferred  from  the 
sale  of  the  tickets  themselves,  for  the  tickets  bear  to  be  issued 
subject  to  the  company's  time-tables  and  way-bills,  and  in  the 
former  it  is  expressly  stated  that  no  train  goes  from  Glasgow  to 
Ardrossan  after  half-past  nine.  The  pursuers,  however,  urge  that 
the  fact   of  the  clerk  having  informed  them  that  such  a  train  ^^ 
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Lahaemhim.   would  go  to  Ardrossan  formB  a  new  contract  supervening  on  the 

^ISSbSm^S-  contract  made  by  the  ticket,  or  at  least  qualifies  the  latter.     I 

wayco.       should  imagine  that  a  good  deal  might  be  urged  on  this  point. 

8ei)t._a^i8e2.    ^^^  ^j^g  ^j^g  ^£  Prevost  v  Great  Eastern  Raikvay  Co.  seems  to 

sheriffDAviMOH.  ^^^^^  ^^^  matter  conclusively.     There  the  plaintiff  took  a  ticket 

to  Mile-end  at  Learbridge,  and  was  told  by  the  ticket  clerk  that 

the  next  train  would  stop  there.     He  had   an  appointment  at 

Mile-end.     The  train  was  very  late,  and  did  not  stop  at  Mile-end, 

and  the  plaintiff  took  a  cab  from  Shoreditch,  the  next  station 

after  Mile-end  at  which  the  train  stopped.     It  is  true  that  the 

chief  point  in  the  case  was  the  lateness  of  the  train,  but  the 

information  given  by  the  clerk  was  not  treated  by  Mr.  Justice 

Crompton  as  modifying  in  any  degree  the  result,  and  the  plaintiff 

was  nonsuited.     Here  I  hold  that  the  pursuers  must  abide  by  the 

contract  made  at  the  purchase  of  the  ticket  in  which  a  reference 

to  the  company's  time-tables  is  embodied.     The  action,  therefore, 

falls  to  be  dismissed  as  irrelevant. 

For   pursuers— Mr.    Wilson    (Messrs.    Wallace    &    Wilson), 

Glasgow. 
For  defenders— Mr.  Neave,  Glasgow. 


Malcolmson  v 
Bruce. 


No.  117.    SHERIFF    COURT    OF   ORKNEY  &    SHETLAND. 
^ImLil^   Mrs.  Ann  Malcolmson  or  Laurenson,  Pihrmer;  George 

Bruce,  Defender. 

Poinding  of  stray  cattle — Act  1686,  cap,  21. — The  application 
of  the  Act  1686,  cap.  21,  is  not  restricted  to  lauds  in 
exclusive  possession  but  extends  to  the  case  of  trespass 
from  land  occupied  by  crofters  as  common  pasture. 

Observations  as  to  the  duty  of  herding  and  folding 
in  order  to  prevent  trespass. 

The  following  interlocutors  and  notes  folly  explain  this 
case: — 
Dec.  9. 1801.  Lbrwick,  9<A  December y  1891. — The  Sheriff-Substitute  having 

Sheriff  shjji NAN.  considered  the  proof  and  the  whole  process,  finds  in  fact  (1)  that 
the  pursuer  is  a  crofter  at  Meal,  South  Cunningsburgh,  having  as 
a  pertinent  of  her  holding,  in  common  with  other  crofters,  a  right 
of  grazing  on  the  common  pasture  of  South  Cunningsburgh ;  (2) 
that  the  defender  is  tenant  of  the  pasture  of  Bonxa  and  CHfts, 
which  adjoins  the  said  common  pasture  of  South  Cunningsburgh ; 
(3)  that  the  fence  belonging  to  the  proprietor  of  Bonxa  and  Giflfe 
which  has  existed  between  the  said  common  pasture  of  South 
Cunningsburgh  and  the  said  pastures  of  Bonxa  and  Cliffs  was  at 
some  time  prior  to  28th  May,  1891,  knocked  down  for  about  ooe 
mile  of  its  extent,  and  that  the  said  fence  was  restored  by  the 
defender  at  a  date  subsequent  to  15th  September,  1891  ;  (4)  that 
on  Thursday,  28th  May,  1891,  the  defender's  servants  found  three 
ponies  belonging  to  the  pursuer  trespassing  on  the  defender's  said 
pasture   of   Bonxa  and   Cliffs  and  detained   them,  alleging  their 
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right  to  do  so  under  the  statute  1686,  cap.  21 ;  (5)  that  on  ^SmL^^^ 
Saturday,  3Qth  May,  1891,  the  said  ponies  were  restored  to  the  n^^jo^aoii^ 
pursuer  on  payment  by  her  agent  to  the  defender's  agent  of  the  ^"'"- 
sum  of  13s.  7Jd.,  under  protest,  repayment  of  which  sum  is  sought  ^^•J;_i»i- 
in  the  present  action ;  (6)  that  the  said  sum  consisted  of  Is.  7jd.  »»»«"' 8«««»^»- 
in  name  of  statutory  penalty,  being  half  a  merk  for  each  pony, 
and  of  12s.  in  name  of  expenses  of  keeping  the  said  ponies,  being 
Is.  4d.  per  day  for  each  pony ;  (7)  that  on  17th  June,  1891,  when 
this  case  was  in  the  Small  Debt  roll,  the  defender's  agent  offered 
to  refer  to  any  competent  person  the  question  of  the  reasonable- 
ness of  the  said  estimate  of  12s.  in  name  of  expenses,  and  that  at 
the  adjustment  of  the  record  he  offered  to  return  to  the  pursuer 
and  consigned  a  sum  of  7s.  6d.,  thus  estimating  the  expenses  of 
keeping  the  said  ponies  at  the  sum  of  6d.  per  day ;  (8)  that  the 
sum  of  6d.  per  day  is  a  reasonable  sum  to  be  demanded  by  the 
defender  as  the  expense  of  keeping  the  three  ponies  which 
trespassed  on  his  pasture  as  aforesaid :  (9)  That  a  practice  of 
promiscuous  feeding  prevails  in  Shetland  on  scattalds  which, 
though  belonging  to  different  proprietors,  lie  open  to  each  other, 
but  that  this  practice  prevails  on  sufferance,  and  without  prejudice 
to  the  legal  rights  of  the  proprietors  and  their  tenants ;  (10)  that 
herding  and  folding  on  common  pastures  in  Shetland  are  prac- 
ticable consistently  with  a  proper  and  profitable  use  of  the  said 
pastures;  (11)  that  the  provisions  of  the  statute  1686,  cap.  21, 
have  repeatedly  been  put  in  force  in  Shetland  in  the  case  alike  of 
animals  which  trespassed  from  land  in  exclusive  possession  and  of 
animals  which  trespassed  from  a  common  pasture :  Finds  in  law 
that  the  defender  by  himself  or  by  his  servants  was  entitled  under 
the  statute  1686,  cap.  21,  to  detain  the  three  ponies  belonging  to 
the  pursuer  which  were  found  trespassing  on  his  land  as  aforesaid 
until  he  was  paid  half  a  merk  for  each  pony  so  foimd  trespassing 
and  also  6d.  per  day  for  each  pony  for  his  expenses  in  keeping 
them ;  therefore  grants  warrant  to  the  pursuer  to  uplift  the  sum 
of  7s.  6d.  consigned  by  the  defender  in  the  hands  of  the  clerk  of 
Court ;  quoad  ultra  assoilzies  the  defender  from  the  conclusions  of 
the  action,  and  decerns  :  finds  the  defender  entitled  to  expenses,  &c. 

Hay  Shbnnan. 

Note, — The  facts  of  this  case  are  detailed  in  the  interlocutor. 
The  object  of  parties  is  to  obtain  a  decision  on  the  question  of  the 
applicability  of  the  statute  1686,  cap.  21,  to  Shetland,  this 
question  having  been  expressly  kept  open  by  the  Sheriff  in  a 
former  case,  Halcroiv  v  Tatty  decided  21st  February,  1887. 
A  consideration  of  the  authorities  and  of  the  proof  and  full 
arguments  submitted  in  the  present  case  has  convinced  me  that 
this  statute  is  applicable,  and  beneficially  applicable,  in  Shetland. 

The  statute  enacts  "that  all  heritors,  liferenters,  tenants, 
"  cottars,  and  others  possessors  of  lands  or  houses,  shall  cause  herd 
"  their  horses,  nolt,  sheep,  swine  and  goats  the  whole  year,  as  well 
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^sStlaJS"  "^^  Winter  as  .in  summer,  and  in  the  night  time  shall  cause  keep 
Maicbimaonv  "*^®  Same  in  houses,  folds  or  enclosures,  so  as  they  may  not  eat 
Bruce,  «  qj.  destroy  their  neighbours'  ground,  woods,  hedges,  or  planting  ; 
Dec.^i89L  « certifying  such  as  shall  contravene,  they  shall  be  liable  to  pay 
Sheriff BMSKAif.  "half  a  merk,  toties  quoties,  for  ilk  beast  they  shall  have  going  on 
"  their  neighbours'  ground,  by  and  attour  the  damage  done  to  the 
"gi'ass  or  planting,  and  declares  that  it  shall  be  lawful  to  the 
"heritor  or  possessor  of  the  ground  to  detain  the  said  beasts 
"  until  he  be  paid  of  the  said  half-merk  for  ilk  beast  foimd  upon 
"  his  ground  and  of  his  expenses  in  keeping  the  same."  It  will  be 
observed  that  the  statute  contemplates  damage  to  grass  as  well  as 
to  planting,  and  accordingly  it  has  been  construed  as  applying 
alike  to  gardens,  to  arable  land,  and  to  pasture  land.  Though  it 
declares  penalties,  the  Act  has  received  a  liberal  construction 
(Rankine,  Landownership,  3rd  ed.  534),  probably  because  its 
moderate  penalties  are  imposed  with  a  beneficent  end  in  view, 
viz.,  the  improvement  of  agriculture.  Its  intention  obviously  is 
to  provide  a  simple  method  of  enforcing  the  common  law  obliga- 
tion on  each  possessor  of  land  to  keep  his  herds  within  his  own 
ground,  whether  fenced  or  unfenced  (Rankine,  op.  dt.  128; 
Addison  on  Torts,  p.  349). 

There  is  ample  evidence  that  in  point  of  fact  the  statute  has 
been  put  in  force  in  Shetland.  One  of  the  pursuer's  witnesses, 
Mr.  J.  J.  R.  Meiklejohn,  Lord  Londonderry's  manager  at  Bressay, 
has  again  and  again  exacted  poind-money  for  straying  sheep  from 
1871  downwards.  Mr.  Inglis  of  Kergord  has  poinded  straying 
animals  during  each  of  the  last  twenty-one  years,  and  each  year 
there  have  been  ponies  among  the  number.  He  has  poinded  300 
sheep  in  one  day.  Mr.  Z.  M.  Hamilton  has  poinded  every  year  since 
1874 — as  many  as  162  in  one  day.  Mr.  John  Low,  Asta,  speaks 
to  the  same  effect;  and  Mr.  Andrew  Mainland,  a  farmer  at  Exnaboe 
paying  £39  of  rent,  states  that  he  has  been  in  the  habit  of  poind- 
ing straying  animals,  and  that  the  crofters  enforce  the  Act  against 
each  other.  The  experience  of  Mr.  Bruce  of  Sumburgh  is  specially 
instructive,  even  though  it  does  not  deal  with  straying  from  a 
common  pasture  but  with  trespassing  from  town  lands.  He 
poinded  repeatedly  from  1860  to  1874,  with  the  result  that  the 
people  adopted  an  improved  system  of  culture  and  the  need  for 
poinding  ceased. 

This  evidence  in  itself  is,  of  course,  valueless  to  prove  the 
legality  of  enforcing  the  statute  in  Shetland,  but  it  shows  con- 
clusively that  farmers  and  crofters  alike  have  fouYid  in  the  statute 
a  remedy  and  a  preventive  against  trespass.  One  witness  (Mr. 
Inglis)  states  that  if  he  was  not  able  to  poind  he  would  have  no 
pasture  left  for  his  own  animals.  I  am  at  a  loss  to  know  what 
effective  remedy  a  farmer  or  a  crofter  would  hav^  against  trespass 
if  this  statute  could  not  be  enforced.  Interdict  is,  unless  in 
exceptional  cases,  an  inappropriate  remedy  (JioberUan  v  Wright^ 
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1885,  13  R.  174),  and  so  he  would  be  left  to  his  common  law    omsbt  akd 

.  .     ,  '  DHSTLARD. , 

nght  of  dnvmg  straymg  ammals  off  his  land  and  claiming  damages.     m^ic^Hmoii  v 
In  other  words,  the  burden  of  herding  would  be  removed  from  the        ®lllf*- 
owner  of  the  straying  animals  and  placed  on  the  possessor  of  the     ^^:^i®^- 
lands  on  which  they  strayed.      There  is  no  evidence  that  the  s^^^^'Smnhan, 
legality  of  enforcing   the   statute   has   ever   been   questioned — 
probably  because  the  man  who  paid   poind-money  to-day  knew 
that   he   might   have   to   exact   it  to-morrow,  and   there   is  no 
evidence  that  such  enforcement  has  been  found  burdensome  or 
irksome. 

Still,  the  question  as  to  the  legality  of  enforcing  the  statute  is 
not  foreclosed  and  must  be  considered.  The  plea  that  the  statute 
is  not  in  consuetude  in  Shetland  was  very  properly  abandoned, 
and  I  think  the  pursuer's  arguments  imply  (though  I  am  not 
certain  that  it  was  formally  admitted)  that  those  who  hold  land 
in  exclusive  possession  in  Shetland  may  enforce  the  statute  against 
each  other.  The  pursuer's  argument  was  mainly  directed  to 
establish  the  position  that,  in  the  peculiar  conditions  of  the 
occupancy  of  the  scattalds  as  common  feeding  grounds,  the 
statute  cannot  reasonably  apply  to  animals  straying  therefrom. 

1.  The  most  general  form  which  the  argument  took  was  that 
the  statute  is  not  ap^dicable  in  the  case  of  trespass  from  a  common 
pasture.  The  point  does  not  arise  in  any  of  the  decisions,  but  I 
see  no  warrant  in  the  statute  for  the  contention.  Its  penalties 
are  directed  simply  against  all  possessors  of  lands  and  houses  who 
do  not  efficiently  herd  their  animals ;  nothing  is  said  as  to  the 
nature  of  the  ground  from  which  the  animals  stray.  Such  an 
exception  from  the  scope  of  the  Act  in  favour  of  tenants  of  a 
common  pasture  is  unlikely  in  view  of  the  encouragement 
repeatedly  given  by  the  Legislature  to  the  division  of  common 
holdings  into  individual  holdings.  It  becomes  still  more  unlikely 
when  its  effect  is  considered.  Not  only  does  it  involve  the 
result  that  crofters  with  a  common  pastiu-e  may  poind  animals 
straying  thereon  from  land  in  exclusive  possession  while  the 
possessor  of  such  land  cannot  retaliate  by  poinding  animals  which 
stray  from  the  common  pasture,  but  it  leads  to  the  still  more 
remarkable  result  that  the  exclusive  possessor  of  land  is  debarred 
from  poinding  in  the  very  cases  in  which  the  fact  of  conmion 
possession  makes  it  almost  impossible  for  him  to  ascertain  the 
person  against  whom  his  claim  of  damages  ought  to  be  directed 
while  he  is  allowed  to  poind  in  the  cases  in  which  no  such  difficulty 
arises.  One  does  not  wonder  that  those  who  have  enforced  the 
Act  in  Shetland  have  shown  no  special  consideration  to  animals 
which  strayed  from  a  common  pasture. 

2.  It  was  strenuously  contended  that  herding  and  folding  are 
impracticable  in  Shetland,  and  that  accordingly  the  Act  does  not 
apply,  since  no  statute  can  bo  assumed  to  enact  the  impossible. 
In  my  opinion  the  pursuer's  proof  does  not  esttiblish  this.     The 
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om«T^A«D  fair  import  of  the  eyidence  is  (1)  that  it  is  impoaaible  for  each 
Mai(^son  v  individual  crofter  to  herd  and  fold  his  flock  daily  on  the  common 
Bruce.  scattald  separate  from  the  others;  (2)  that  it  would  be  unprofitable 
Dec^wi.  £qj.  ^jjg  crofters  to  combine  in  herding  and  folding  so  long  as  the 
'  stock  is  kept  at  its  present  dimensions ;  (3)  that  a  reduced  stock 
could  be  profitably  herded  in  combination  with  benefit  alike  to  the 
pasture  and  to  the  breed  of  the  animals.  The  references  to  the 
history  of  Shetland  certainly  show  that  herding  and  housing  have 
not  been  practised,  just  as  they  were  unknown  on  the  mainland 
of  Scotland  in  earlier  years.  But  the  historians  unanimously 
lament  the  absence  of  such  arrangements,  and  they  suggest  various 
methods  of  mitigating  this  evil.  The  mer^  fact  that  herding  has  not 
been  customary  is  no  proof  of  its  impossibility.  It  only  proves,  as 
one  of  these  historians  suggests,  the  tendency  of  the  crofters  stare 
supar  vias  antiqttas.  No  doubt  the  custom  of  promiscuous  feeding 
without  herding  is  the  easiest  for  those  who  share  a  common 
pasture,  and  no  one  has  any  right  to  interfere  so  long  as  the  stock 
is  kept  within  the  ground  to  which  its  owners  have  right.  But 
the  argument  that  this  custom  is  a  justification  for  encroachments 
on  pasture  belonging  to  others  cannot  be  listened  to.  It  is  the 
duty  of  crofters  having  a  common  pasture  to  arrange  so  to  use  it 
as  not  to  trespass  beyond  it,  on  the  simple  principle  of  common 
law  that  they  are  entitled  only  to  their  own.  They  have  no  right 
to  use  it  in  such  a  way  as  to  entail  injury  on  their  neighbours.  If 
they  cannot  individually  herd  their  animals  they  must  arrange  to 
combine  in  herding  them  or  to  secure  in  some  other  way  that  they 
shall  not  trespass  on  land  possessed  by  others.  The  evidence 
establishes  that  it  is  quite  practicable  for  those  in  right  of  a 
common  pasture  to  combine  in  herding  and  folding  their  stock, 
and  there  is  evidence  that  such  a  system  might  be  expected  to 
produce  greater  profits  than  are  earned  at  present.  I  do  not 
attach  much  importance  to  the  argument  that  the  enforcement  of 
the  statute  will  cause  hardship.  The  evidence  shows  that  the 
poinding  of  stray  cattle  must  be  a  very  familiar  proceeding 
in  Shetland,  and  accordingly  this  is  not  the  sort  of  case  in  which 
hardship  may  be  apprehended  from  the  introduction  of  a  new 
penalty.  It  is  true  that  until  lately  there  might  have  been 
difficulty  in  obtaining  a  complete  combination  of  those  interested 
in  a  common  pasture  with  a  view  to  combined  herding,  but  even 
then  those  who  did  so  combine  would  have  secured  immunity  from 
the  statutory  penalties  through  the  efficiency  of  their  herding. 
Probably,  however,  the  Crofters  Common  Grazings  Regulations 
Act,  1891,  (54  &  55  Vic.  cap.  41)  will  be  found  to  supply  a 
method  whereby  effective  herding  may  in  the  future  be  secured 
by  those  having  common  rights  of  pasture.  No  doubt  one  of  the 
first  steps  which  may  be  found  necessary  may  be  a  reduction  in  the 
numbers  of  the  stock  which  the  common  pastures  carry.  The 
evidence  shows  that  these  pastures  are  overstocked,  and  that  so 
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large  a  stock  could  not  be  maintained  profitably  if  there  was    outimTAiiB 
proper  herding.      There   can,   however,   be  no  justification   for    ji^jc^J^nr 
keeping  up  an  excessive  stock  on  a  common  pasture  under  a        ^^^ 
system  which  encourages  the  stock  to  trespass  on  lands  in  exclusive     ^*c.J;J^'" 
possession  which  adjoin  the   common  pasture.     It  would  be  an  sheriff  shennak. 
injustice  to  the  possessor  of  such  lands  if  he  had  not  some  such 
simple  remedy  against  trespass  as  the  statute  1686,  cap.  21,  gives. 

The  pursuer  had  also  two  arguments  specially  applicable  to 
the  present  case,  viz.,  (3)  it  was  contended  that  the  land 
trespassed  on  must  be  land  the  crop  on  which  is  due  to  the 
labour  of  man ;  and  (4)  that  the  pursuer  was  entitled  here  to  the 
protection  of  a  fence. 

It  is  unnecessary  to  refer  again  to  the  common  law  obligation 
on  each  possessor  of  land  to  keep  his  animals  within  his  own  lands, 
for  both  of  these  arguments  were  repelled  in  the  case  of  Pringle  v 
Macrcte^  1829,  7  S.  352.  That  was  a  case  of  trespass  on  an 
unenclosed  Highland  sheep-farm.  Lord  Justice-Clerk  Boyle  con- 
curs with  Lord  Glenlee  "  in  holding  the  provision  of  the  Act  to 
"  be  peculiarly  applicable  where  it  is  necessary  to  incite  to  vigilant 
"watching  and  herding  of  sheep,  so  as  to  prevent  them  from 
"  straying  and  trespassing." 

The  protection  of  a  fence,  however,  was  claimed  on  the  special 
ground  that  there  was  an  implied  obligation  on  the  defender's 
landlord  to  maintain  a  fence  between  the  pursuer's  pasture  and 
that  of  the  defender.  Even  if  this  was  a  relevant  consideration 
to  be  urged  against  the  defender,  I  am  of  opinion  that  no  such 
implied  obligation  has  been  proved.  Further,  as  already  pointed 
out,  to  hold  that  it  is  the  duty  of  any  one  in  the  defender's 
position  to  provide  a  suflScient  fence  is  equivalent  to  transferring 
the  burden  of  herding  the  pursuer's  animals  from  the  pursuer  to 
the  defender. 

The  following  cases  bearing  on  the  statute  were  quoted : — 
Qovan  v  Lang,  1794,  M.  10,499 ;  Loch  v  Tweedie,  3rd  July,  1799, 
M.  10,501  and  F.C. ;  Tumbull  v  CoutU,  23rd  Feb.,  1809,  F.C. ; 
Shaw  V  FwaH,  2nd  March,  1809,  F.C. ;  Pringle  v  Macrae,  1829, 
7  S.  352  j  Miller  v  M'Arthur,  1873,  1  R.  248 ;  M'Arthur  v  Jones, 
1878,  6  R.  41;  G(yrdon  v  Grant,  11th  June,  1870,  Guthrie's 
Select  Cases,  575.  Their  effect  is  summarized  by  Professor 
Rankine  (Landownership,  3rd  ed.  534).  The  earlier  cases  lay 
down  that  the  statute  could  only  be  satisfied  "  by  such  herding  as 
"  secured  and  prevented  the  sheep  from  trespassing  "  {Tumbull  v 
Coutta).  The  statute  as  interpreted  by  these  decisions  is  peculiarly 
applicable  to  the  circumstances  of  Shetland,  where  land  in  exclusive 
possession  marches  with  conmion  pastures.  Where  the  danger  of 
trespass  is  so  great,  a  simple  and  effectual  remedy  is  required,  and 
this  is  supplied  by  the  statute  in  a  form  at  once  simple  and  by  no 
means  harsh  in  its  application. 

Assuming    the    statute    to    apply,   the  pursuer  urged    two 
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o»K»«  Ajn  further  argumienta,  viz.,  (1)  There  can  be  no  penalty  for 
Maic^sont;  ^^^sp^ss  uuless  it  be  acoompanied  by  damages,  and  in  this 
Bru«j.  Qg^gQ  f^Y^Q  defender  neither  avers  nor  proves  damage.  The 
Decj^iwi.  peculiarity  of  this  argument  is  that  it  seeks  to  lay  the  onus  of 
Sheriff SHK.HSAH.  pj^^^f  q^  ^.j^g  defender.  Where  a  party  on  whose  lands  animals 
have  strayed  drives  them  off  and  then  sues  for  penalties  and 
expenses  under  the  Act,  this  argument  may  hold  good,  because 
the  injured  party  as  pursuer  has  the  burden  of  proof.  But  where, 
as  in  the  present  case,  the  owner  of  the  straying  cattle  seeks 
repetition  of  penalties  and  expenses  already  paid,  the  general  rule 
must  hold  that  the  burden  of  proof  lies  on  the  party  who  would 
fail  if  no  proof  were  led — in  this  case,  the  pursuer.  It  is  true  that 
here  it  requires  the  pursuer  to  prove  a  negative,  but  that  fact 
does  not  do  more  than  make  it  somewhat  easier  for  her  to  shift 
the  onus.  The  pursuer  has  done  nothing  whatever  to  shift  the 
onus,  for  there  is  not  a  word  in  the  proof  to  show  whether  the 
straying  ponies  did  damage  or  not.  There  remains  only  the 
inference  (which  operates  in  the  defender's  favour)  that  the  ponies, 
when  they  strayed,  may  be  assumed  at  least  to  have  consumed 
some  of  the  defender's  grass,  and  that  therefore  the  defender  was 
to  some  extent  poorer  by  the  trespass.  As  the  proof  is  silent  on 
the  point,  I  must  hold  that  the  pursuer  has  done  nothing  to 
impose  on  the  defender  the  burden  of  proving  damage.  (2)  It  is 
argued  that  in  any  event  the  sum  of  6d.  per  day  for  each  pony 
in  name  of  expenses  is  excessive.  This,  again,  is  a  matter  in 
which  the  burden  of  proof  is  on  the  pursuer.  If  the  defender  had 
adhered  to  the  sum  of  Is.  4d.  per  day  originally  paid,  I  should  have 
held  without  hesitation  that  the  pursuer  must  succeed.  But  in 
view  of  the  defender's  tender,  I  must  take  the  expenses  as 
estimated  at  6d.  per  day.  I  gather  from  the  correspondence 
that  the  sum  paid  at  first  was  agreed  on  by  the  agents  of  the 
parties  without  proper  information  as  to  the  probable  amount  of 
the  expenses.  On  the  proof  I  cannot  hold  that  6d.  per  day 
was  excessive.  Mr.  Meiklejohn  puts  the  expense  of  actual  food  at 
3d.  per  day,  without  allowing  for  any  other  expenses.  It 
is  said  that  no  allowance  should  be  made  for  trouble  entailed  on 
the  defender's  servants,  since  that  does  not  entail  any  greater 
expense  on  him.  I  do  not  know  what  contract  the  defender  may 
have  with  his  servants,  and  besides  this  is  jtis  tertii  to  the  pursuer. 
I  cannot  disregard  the  evidence  of  the  defender's  witnesses 
that  6d.  a  day  is  a  fair  charge.  Mr.  Inglis  calls  it  moderate, 
"  because  you  give  them  what  you  are  keeping  for  your  own  stock 
"  and  they  damage  the  ground."  This  element  of  a  forced  sale 
seems  a  fair  consideration.  Mr.  Bruce  concurs  in  this,  and  Mr. 
Andrew  Mainland  seems  at  times  to  have  charged  more,  for  aft«r 
deducting  the  6^d.  of  penalty  from  the  shilling  or  eighteenpenee 
which  he  exacted,  there  would  be  left  from  5^d.  to  1 1^.  in  name  of 
expenses.  Mr.  Z.  M.  Hamilton  speaks  to  the  poind-money  for 
ponies  in  Sutherland  being  13Jd.,  leaving  7d.  in  name  of  expenses. 
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I  think,  thei-efore,  that  the  pursuer  fails  here  also.      As  I  am    ^l^^^JJ^^ 
satisfied  that  the  action  would  not  have  been  necessary  if  the    n^ic^gant; 
amount  of  the  poind  money  alone  had  been  in  dispute,  I  have        ^""^- 
given  the  defender  full  expenses.  H.  S. 

The  defender  appealed  to  the  Sheriff  (Thoms),  who 
pronounced  the  following  judgment : — 

Lerwick,  3rd  March,  1892.— The  Sheriff  having  resumed  M»«h3,i«». 
consideration  of  the  above  appeal  and  whole  process,  with  the  s^^^f^^^THOMs. 
reclaiming  petition  and  minute  for  the  pursuer  and  appellant  and 
answers  for  the  defender  and  respondent,  recalls  the  eighth 
finding  of  fact  in  the  interlocutor  submitted  to  review,  and  in 
place  thereof  finds  that  3d.  per  day  for  each  pony  is  a  reason- 
able sum  to  be  demanded  by  the  defender  as  the  expense  of 
keeping  the  three  ponies  which  trespassed  on  his  pasture ;  further 
recalls  the  finding  in  law  in  said  interlocutor  in  so  far  as  it  finds 
that  the  defender  was  entitled  to  detain  the  said  three  ponies  until 
6d.  per  day  was  paid  for  their  keep,  and  in  place  thereof  finds  that 
the  defender  was  entitled  to  retain  the  said  three  ponies  until  3d. 
per  day  was  paid  for  the  keep  of  each  pony,  and  that  such  detention 
extended  over  three  days :  Therefore  besides  over  and  above  the 
warrant  in  the  said  interlocutor  in  the  pursuer's  favour  to  uplift 
the  sum  of  7s.  6d.,  decerns  and  ordains  the  defender  to  pay  to  the 
pursuer  the  sum  of  2s.  3d.  sterling ;  finds  the  pursuer  entitled  to 
expenses  of  process  including  those  of  this  appeal  as  the  same  may 
be  taxed,  subject  to  modification  by  the  Sheriff.  To  the  extent  of 
giving  effect  to  the  above  alterations  sustains  the  pursuer's  appeal, 
and  quoad  ultra  dismisses  the  same  and  adheres  to  the  interlocutor 
submitted  to  review.  Geo.  H.  Thoms. 

Note, — The  Sheriff,  after  very  great  consideration,  concurs  with 
the  Sheriff-Substitute  that  the  provisions  of  the  Herding  Act, 
1686  (cap.  11  in  the  old  edition  of  Scots  Acts — cap.  21  in  Thomson's 
folio  edition  vol.  viii.  p.  595,  which  is  in  the  county  collection 
of  Acts  of  Parliament)  which  have  conferred  such  benefits  on 
Scotland  do  extend  to  Zetland.  As  Lord  Cowan  remarked  in  the 
comparatively  recent  case  of  M^ Arthur  v  Miller,  3rd  Dec.  1873, 
1  Rettie,  248,  "When  the  owners  or  occupiers  of  this  adjoining 
"  field  occupy  the  ground  by  grazing  sheep,  cattle,  or  other  bestial, 
"the  words  of  the  sttitute  expressly  declare  that  the  damages  of 
"  bestial  injuring  the  grounds  adjoining  must  be  prevented  either 
"  by  herding  or  by  enclosing.  If  this  is  not  effectually  guarded 
"  against,  the  penalties  incurred  and  the  powers  of  the  adjoining 
"  heritors  to  poind  or  detain  the  sheep  or  other  bestial  take  effect. 
"Miller  (the  poinding  proprietor)  may  have  said  that  he  would 
"  not  repair  his  garden  wall,  and  he  had  a  perfect  right  to  say  so. 
"  The  wall  was  built  on  his  own  groimd  and  was  his  wall,  and  he 
"  gave  a  reason  for  his  not  immediately  filling  up  the  gap  made  by 
"  the  accidental  flood.  There  was  no  obligation  to  build  up  the 
"  wall  or  duty  on  the  appellant  in  that  respect  under  the  statute. 
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owcKBTAHD    "It  was  iiicumbent  on  M*Arthur  (the  trespasser)   to  take   the 

Maic^Bon  v    "  ''^easures  required  by  the  statute  to  avoid  liability  for  the  penalties 

Bruce.        "  should   his   sheep   trespass   on    the    adjoining    ground."      His 

Mareh^  1809.    Lordship's  remarks  dispose  of  this  case,  which  has  many  points  of 

similarity.     It  is  well  for  the  Zetlanders  that,  by  the  recent  Act 

of  Parliament — the  Crofters  Common  Grazing  Regulations  Act, 

1891,  54  &  55  Vic.  cap.  41 — as  the  Sheriff-Substitute  points  out^ 

they  can  appoint  a  committee,  and  thus  in  future  prevent  trespass 

in  consequence  of  failure  to  herd  their  stock  or  to  have  the  ground 

enclosed  on  which  their  stock  pastures. 

The  application  of  the  Herding  Act  to  Zetland  is  further  borne 
out  by  the  analogy  that  the  Act  1695,  cap.  23,  which  relates  to  the 
division  of  commonties,  has  been  applied  in  that  county.  The 
preservation  of  plantations  is  only  one  of  the  objects  of  the 
Herding  Act,  but  it,  equally  with  the  preservation  of  the  foreshore, 
is  to  be  achieved  by  herding  and  enclosures.  The  advantage  of 
enclosures  in  Zetland  to  common  property  as  to  other  property 
must  every  day,  in  its  now  prosperous  condition,  be  more  and  more 
apparent. 

But  beyond  the  statutory  penalty  the  Herding  Act  fixes 
that  the  heritor  detaining  bestial  is  to  have  "his  expenses  in 
"keeping  the  same."  There  must  be  no  profit  made  out  of 
these  expenses,  and  the  Sheriff  thinks  that  the  expenses  proved 
are  3d.  a  day  for  cost  of  the  ponies  instead  of  Is,  4d.  claimed 
by  the  defender.  The  Sheriff  does  not  agree  with  the  Sheriff- 
Substitute  as  to  the  burden  of  proof  on  this  point  or  as  to 
the  effect  of  the  proof  led.  Accordingly,  the  Sheriff  gives  the 
defender  for  the  keep  of  the  three  ponies  at  3d.  a  day  each,  or 
2s.  3d.  for  the  three  days  instead  of  the  12s.  claimed  at  first,  and 
subsequently  reduced  to  4s.  6d.  by  the  defender. 

The  pursuer  falls  to  get  expenses,  but  these  will  be  subject  to 
modification.  To  enable  the  Sheriff  to  deal  w^ith  these  the  pursuer 
will  lodge  her  account  of  expenses  and  have  the  same  taxed. 

The  Sheriff,  in  the  interest  of  the  public  peace,  has  to  commend 
the  pursuer's  conduct  in  paying  the  defender's  demands  under 
protest,  and  afterwards  seeking  the  Court's  aid  to  fix  the  sum 
really  due.  This  contrasts  favourably  with  the  conduct  of  others 
who,  instead  of  letting  matters  be  thus  settled,  have  kept  the 
district  for  two  years  in  a  chronic  state  of  lawless  agitation.  The 
Sheriff  hopes  that  all  parties  will  avoid  causes  of  bitterness  in  the 
future,  but  if  any  irritation  does  unfortunately  occur,  the  parties 
must  not  take  the  law  into  their  own  hands  now  that  the  more 
excellent  plan  of  an  appeal  to  the  law  has  been  shown  to  be 
practicable.  G.  H.  T. 

The  defender  appealed  to  the  Court  of  Justiciary,  but 
the  appeal  was  afterwards  withdrawn. 

For  pursuer — Mr.  A.  J.  Robertson,  Lerwick. 
For  defender— Mr.  J.  B.  Axderson,  Lerwick. 
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SHERIFF   COURT   OF  CLACKMANNANSHIRE.       No.  118. 
W.  Sprott,  Pv/r8uer;  North  British  Railway  Co.,      ^"^b"J"*"" 
Defenders,  sprotTTNorth 

Railtoay — Risk  note — Negligence  of  servants, — Where  a  rail-  Co. 

way  company  offer  to  carry  goods  at  a  rate  which  is  just 
and  reasonable,  or  at  the  owner's  risk  for  a  smaller  charge, 
and  the  customer  elects  to  send  his  goods  at  owner's  risk, 
held  that  the  company  are  protected  by  the  risk  note 
against  a  claim  for  injury  to  the  goods  by  the  negligence 
of  their  servants. 
The  pursuer,  having  agreed  to  his  horse  being  carried 
by  the  defenders  at  owner's  risk,  pleaded  that  the  risk  note 
did  not  protect  them  against  injuries  due  to  the  negligence 
of  their  servants.     The  defenders  contended  that  they  were 
protected  by  the  note,  seeing  that  they  alternatively  offered 
to  carry  the  goods  at  a  rate  which  was  within  the  tariff  of 
rates   sanctioned   in   their  Act.     The   Sheriff  (Lees)  and 
Sheriff-Substitute    (Johnstone)  sustained   the   defenders' 
plea  in  the  following  judgments : — 

Alloa,  \st  Jidy,  1892. — The  Sheriff-Substitute  having  heard  Juiyi.ise2. 
the  agent  for  the  defenders  and  counsel  for  the  pursuer,  and  ,  sheriff 
considered  the  proof  and  whole  process,  finds  (1)  that  on  or  about 
the  7th  day  of  May,  1891,  the  pursuer,  who  is  an  innkeeper  in 
Alva,  contracted  with  the  defenders  to  carry  a  horse  belonging  to 
him  (the  pursuer)  from  Queen  Street  Station,  Glasgow,  to  Alva ; 
(2)  that  under  their  statutory  powers,  the  defenders  are  entitled  to 
charge  at  the  rate  of  5d.  per  mile  for  the  carriage  of  horses 
between  Glasgow  and  Alva  over  that  part  of  the  route  which  is 
North  British,  and  4d.  per  mile  for  each  horse  over  that  part 
of  the  route  which  is  Caledonian  and  over  which  the  defenders 
have  nmning  powers ;  (3)  that  the  ordinary  rate  fixed  by  them  for 
the  whole  route,  and  which  is  inserted  in  their  tables,  is  4d. 
per  mile  for  each  horse ;  (4)  that  the  defenders  have  also  a  rate 
of  3d.  per  mile  for  the  carriage  of  horses  at  "owner's  risk," 
which  also  appears  in  their  tables,  but  when  horses  are  carried 
at  this  lower  rate,  a  "risk  note"  like  that  produced  by  the 
defenders  is  signed  by  the  owner  of  the  animal ;  (5)  that  the 
pursuer  paid  for  the  transit  of  his  horse  at  the  lower  rate  of 
3d.  per  mile,  and  signed  the  risk  note  referred  to,  receiving  at 
the  time  a  duplicate  thereof ;  (6)  that  the  pursuer,  who  is  a  man 
of  intelligence  and  some  education,  had  been  in  the  habit  for  a 
considerable  time  of  sending  horses  over  the  defenders'  lines  at  said 
lower  rate;  and  (7)  that,  previous  to  7th  May,  1891,  he  was  aware  of 
the  existence  of  two  rates,  and  knew  that  by  selecting  the  lower 
he  incurred  risk  :  Finds  in  law  that  the  conditions  of  the  risk  note 
founded  on  by  the  defenders,  which  formed  the  contract  between 
them  and  the  pursuer,  were  just  and  reasonable,  and  that  under 
the  special  contract  so  constituted  the  defenders  are  freed^from  ^ 
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clackmannas-  claims  of  damage  arising  in  the  manner  stated  in  the  petition ; 
a    .r~J  -*K  therefore  assoilzies   the  defenders  from  the   conclusions  of  the 

Bprott  V  Nortb 

^""*  ca*"^*^  action ;  finds  them  entitled  to  expenses,  &c. 

JulyTlSBS.  TyNDALL  B.  JoHNSTONE. 

Sheriff  Note. — It  is  not  disputed  that  the  pursuer's  horse  received 

some  mjury  m  an  accident  which  occurred  to  the  train  in  which  it 
was  being  carried  by  the  defenders  on  7th  May,  1891.  The 
defenders,  however,  rely  on  the  terms  of  the  special  contract  or 
risk  note  produced  as  relieving  them  from  all  liability  for  said 
injury.  The  Railway  and  Canal-  Traffic  Act,  1854,  provides  that 
carriers  may  protect  themselves  from  claims  of  this  kind  only  by 
entering  into  a  special  contract,  which  must  be  signed  by  the 
owner,  and  which  must  be  in  itself  "just  and  reasonable."  The 
Sheriff-Substitute  has  felt  no  hesitation  in  holding  that  the  signed 
contract  here  produced  was  just  and  reasonable.  The  defenders 
undertake  to  carry  horses  at  two  rates,  namely,  at  4d.  per 
mile,  which  is  the  ordinary  rate,  at  carriers'  risk,  and  which  is 
under  the  maximum  rate  authorised  by  statute,  and  at  3d. 
per  mile  at  owner's  risk.  The  pursuer  has  been  in  the  habit  of 
sending  horses  over  the  defenders'  lines  at  the  latter  rate,  signing 
on  such  occasions  special  contracts  like  the  one  produced.  The 
higher  rate  of  4d.  per  mile  was  a  reasonable  one,  but  he  elected 
to  choose  the  cheaper  rate,  which  was  about  25  per  cent,  lower, 
taking  the  risk  upon  himself. 

He  now  states  that  he  did  not  understand  that  the  contract  he 
signed  protected  the  defenders  against  claims  of  damage  arising 
through  the  fault  or  negligence  of  their  servants ;  but  looking  to 
the  terms  of  the  document  it  must,  in  the  Sheriff-Substitute's 
opinion,  be  held  that  he  had  in  view  the  possibility  of  his  horse 
receiving  injury  in  the  manner  he  alleges  it  to  have  done.  It  has 
been  held  that  such  a  contract  was  intended  to  protect  and 
did  protect  a  railway  company  from  claims  of  damage  due  to 
the  fault  or  negligence  of  their  servants,  as  well  as  from  damage 
caused  in  other  ways.  See  Brown  v  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Co,,  23rd  July,  1883,  H.L.,  and  Great 
Western  Railway  Co.  v  McCarthy,  14th  February,  1887,  12  App. 
Cas.  218. 

The  evidence  of  the  pursuer,  as  reported,  is  to  the  effect  that 
the  stationmaster  at  Alva  informed  him  that  by  sending  his  horse 
at  the  reduced  rate  the  defenders  were  relieved  of  claims  of  damage 
incurred  through  the  horse  injuring  himself  in  the  course  of  the 
journey,  but  not  for  injuries  caused  through  the  fault  of  the 
company.  The  Sheriff-Substitute  thinks  it  right  to  point  out  that 
this  evidence  is  misleading.  What  the  pursuer  undoubtedly  did 
state  was  that  he  "  understood "  that  to  bo  the  effect  of  the 
contract,  not  that  he  was  so  informed  by  the  station  agent. 

T.  B.  J. 
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Alloa,  Srd  Arigust,  1892. — The  Sheriff  having  considered  the  olackmasxas- 
cause,  for  the  reasons  assigned  by  the  Sheriff-Substitute  adheres  to  g  rottTNorth 
the  interiocutor  complained  of :  Dismisses  the  appeal,  and  decerns :  BritiahRAiiway 
Finds  the  pursuer  liable  in  the  expenses  of  the  appeal,  and  remits  Auguitl,  1992. 
the  cause  to  the  Sheriff-Substitute.  J.  M.  Lees.        8heriiL«E8. 

Note, — A  railway  company  are  at  common  law  insurers  of  the 
goods  that  they  carry.  But  they  have  practically  a  monopoly  in 
the  matter  of  conveyance,  and  prior  to  1854  they  availed  them- 
selves of  this  power  to  extort  from  owners  of  goods  conditions 
which  were  at  variance  with  equity.  This  line  of  policy  and  the 
decision  in  Carr  v  Lancashire  and  Yorkshire  Railioay  Co,,  21  L.J. 
Exch.  260,  led  to  the  passing  of  the  statute  of  1854,  which  allows 
a  Court  to  disregard  any  condition  made  by  a  railway  or  canal 
company  in  regard  to  the  conveyance  of  goods  that  is  in  its  opinion 
not  just  and  reasonable.  In  consequence,  carrying  companies  have 
in  many  instances  adopted  two  scales  01  charges :  under  the  one 
goods  are  carried  at  the  company's  risk  ;  under  the  other  they  are 
conveyed  at  the  owner's  risk ;  and  as  in  the  latter  case  the  note 
of  agreement  has  to  be  signed  by  or  for  the  owner,  it  is  called  a 
"  risk  note." 

The  legality  of  these  risk  notes  has  long  been  settled,  and  the 
only  question  now  raised  in  cases  in  regard  to  them  is  whether  or 
not  the  scope  of  the  immunity  agreed  to  is  more  than  the  law  will 
tolerate.  It  is  not  disputed  in  the  present  case  that  the  risk  note 
justly  enough  gives  the  defenders  protection  from  claims  for  injury 
due  to  accident ;  but  counsel  for  the  pui*8uer  urged  that  under 
legal  decision,  and  also  apart  from  legal  decision,  a  condition  is 
unreasonable  and  unjust  which  denies  redress  to  the  owner  of 
goods  injured  in  transit  by  the  negligence  of  the  carriers  or  their 
servants. 

Now,  it  is  to  be  remembered  that  the  statute  by  which  a  railway 
is  authorised  sanctions  a  tariff  of  maximum  charges  for  the  carriage 
of  goods ;  and  if  a  railway  company  are  willing  to  carry  goods  at  a 
rate  not  exceeding  the  maximum  prescribed  in  the  tariff,  there 
seems  much  to  be  said  in  favour  of  the  view  that  a  Court  is  not 
called  upon  to  express  any  opinion  as  to  the  reasonability  and 
justice  of  a  contract  voluntarily  entered  into  by  the  owner  of  goods 
with  them  for  their  carriage  at  a  lower  rate  but  at  his  own  risk.  In 
matters  of  everyday  life  different  people  take  different  views  ;  one 
man  insures  his  life,  or  his  house,  or  his  furniture ;  another  does 
not,  as  he  thinks  it  not  worth  while,  and  prefers  to  run  the  risk 
and  save  the  premium.  So  it  is  with  owners  of  goods.  The  statutory 
tariff  for  carriage  includes  the  insurance  premium.  If  the  railway 
company  offer  to  carry  the  goods  at  the  statutory  rates,  they  do 
all  that  is  legally  required,  and  the  owner  has  his  full  statutory 
rights.  Unless,  therefore,  it  is  against  public  policy  that  goods 
should  be  carried  uninsured,  a  railway  company  may  fairly  enough 
also  make  a  bargain  which  in  effect  lets  the  owner  of  goods  on  the 
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0LACKMA55AK-  Que  hand  retain  the  premium  and  on  thq  other  saves  them  from 

sprottVNorth  ^^^^^^^^y  ^  msurerB. 

*^"**ca***''*^  But  though  goods  were  not  insured,  if  they  were  injured  by  the 
AuguBtl  18W.  ^^^^^  of  a  railway  company,  the  owner  would  have  the  like  remedy 
sheriffLMM.  against  the  company  for  loss  due  to  their  negligence  as  he  would 
have  against  them  for  injury  to  himself  similarly  caused.  But 
many  a  person  would  willingly  take  his  chance  of  personal  injury 
by  the  company's  fault  if  he  was  carried  cheaper  ;  and  still  more 
readily  would  he  do  so  in  the  matter  of  goods,  which  he  could 
replace.  Probably  with  most  people  it  would  be  only  a  question 
of  money.  If  the  inducement  were  sufficiently  great,  the  chance  of 
the  risk  would  be  taken. 

In  the  present  case  the  pursuer,  though  sufficiently  certiorated 
of  the  contract  he  was  making,  elected  to  take  the  whole  risk  for 
the  saving  in  cost  of  carriage.  But  the  company  would  not  have 
carried  the  horse  at  this  reduced  rate  unless  he  had  borne  the  risk 
of  injury  to  it,  however  caused.  Can  he  keep  the  money  he  would 
have  paid  if  the  horse  had  been  carried  at  company's  risk,  and  yet 
make  his  claim  on  the  company  as  if .  the  contract  had  been  made 
for  carriage  at  their  risk  ? 

The  decisions  have,  as  it  seems  to  me,  reached  or  at  any  rate 
gone  far  towards  the  result  contended  for  by  the  defenders.  Their 
progress  has  been  gradual,  and  it  must  be  admitted  that  the  earlier 
decisions  are  with  the  pursuer.  But  the  further  that  the  year 
1854  is  left  behind  the  more  courageous  in  principle  have  the 
Courts  in  general,  and  after  some  fluctuation  of  opinion,  become. 
It  was  perhaps  not  till  after  Lord  Chief- Justice  Cockbum  pointed 
out  in  AUday  v  Great  Western  Railway  Co.,  34  L.J.  Q.B.  5,  the 
important  diflference  in  judging  of  risk-note  conditions^  between  the 
case  where  only  one  rate  was  offered  and  where  there  were 
alternative  rates,  that  the  right  of  the  company  to  bargain  for 
immunity  was  adequately  recognised.  In  M^Manui  v  Lancashire 
and  Ttyrkshire  Railway  Co.y  28  L.J.  Exch.  353,  though  there  were 
alternative  rates,  it  was  held  unreasonable  for  a  company  to 
stipulate  for  immunity  against  loss  due  to  its  own  negligence; 
while  in  Simons  v  Great  Western  Railway  Co.,  it  was  held  reason- 
able for  a  company  conveying  goods  at  a  special  rate  to  contract 
that  it  would  not  be  responsible  for  loss  or  damage  from  any  cause 
whatever  to  goods  injured  in  transit.  In  Robinson  v  Great  Western 
Railway  Co.,  35  L.J.  C.P.  123,  it  was  held  that  "owner's  risk"  did 
not  include  injury  by  detention  due  to  negligence.  And  in  Rooth 
V  North  Eastern  Railway  Co.,  36  L.J.  Exch.  83,  the  Court  refused 
immunity  to  the  company  where  the  injury  was  caused  by  the 
negligence  of  their  servants.  But  there  it  will  be.  noticed  that 
the  only  alternative  concession  was  to  carry  a  drover  free  of  charge. 
In  the  Scotch  Courts  there  are  no  express  decisions  on  the  point ; 
but  it  must  be  admitted  that  the  incidental  dicta  are  strongly  in 
favour  of  the  pursuer.     Thus,  in  Bain  v  Glas<;ow  and  South  Western 
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Railioay  Co.,  29th  Janua^ry,  1869,  7  M.  439,  the  Lord  President  clackmaxhas- 

observed,  "Now,  under  the  7th  section  of  the  Act  17  &  18  Vict.  gprottTjorth 

"cap.  31,  I  do  not  think  that  in  any  ordinary  case  it  would  be  a  BrituhB«iiway 

"just  and  reasonable  condition  of  such  an  agreement  that  the  AugustsiiMB. 

"  company  should  not  be  liable  for  the  negligence  of  their  officials,    sheriffLBKs. 

"  and  if  negligence  on  their  part  were  proved,  1  do  not  think  it 

"  would  signify  although  it  might  not  amount  to  gross  negligence." 

And  the  following  year,  in  Fitday  v  North  British  Railway  Co,, 

8th  July,  1870,  8  M.  959,  it  was  observed  by  Lord  Ardmillan  that 

"a  contract  in  terms  of  which  the  carrier  is  discharged  of  all 

"  liability  whatever,  even  for  loss  arising  from  undoubted  fault 

"or  negligence,  would  not   be  considered   by  the  Court  to  be 

"just  and   reasonable."     And  the  Lord   President  remarked   in 

the    same    case   that    "giving    effect    to  the    agreement"    (the 

risk  note),   "it  seems  to  me  that  for  any  detention  in  transit, 

"  the    railway   company    are   not    to  be   answerable   unless  the 

"detention   has  been   umiecessarily   and  negligently  caused   by 

"  them.'' 

Now,  as  in  both  of  these  cases  the  owner  had  the  alternative 
of  having  his  goods  carried  at  the  statutory  rates,  it  would  have 
been  my  duty  to  follow  the  indications  there  given  were  it  not  for 
the  views  subsequently  expressed  in  the  House  of  Lords.  In  the 
much  litigated  case  of  Brown  v  Manchester,  Sheffield,  and  Lincoln- 
shire  Railway  Co.,  L.R.  8  App.  Cas.  703,  where  there  were 
alternative  rates,  it  was  held  that  such  a  condition  as  the  defenders 
in  the  present  case  rely  on  was  just  and  reasonable,  and  was 
habile  to  protect  the  railway  company  against  a  claim  for  loss  due 
to  the  negligence  of  their  servants.  Four  years  afterwards  the 
point  was  once  more  brought  before  their  lordships,  and  this  time 
under  an  appeal  from  the  Irish  Courts.  Lord  Herschell,  in  giving 
the  leading  judgment,  remarked,  "  It  is  .      settled  since 

"  the  decision  of  your  lordships'  house  in  the  case  of  Manchester, 
"  Sheffield,  and'  Lincolnshire  Railway  Co.  v  Brown  that  if  the 
"  consignee  has  an  offer  bona  fide  mtvde  to  him  of  having  his  goods 
"  carried  upon  terms  which  are  just  and  reasonable,  and  voluntarily 
"  chooses,  in  consideration  of  a  pecuniary  benefit,  to  exonerate  the 
"  carrier  from  any  part  of  his  ordinary  responsibility,  the  contract 
"  thus  limiting  the  carrier's  liability  may  be  just  and  reasonable, 
"though  without  the  alternative  option  it  would  not  be  so," — 
Great  Western  Railway  Co.  v  McCarthy,  14th  February,  1887,  12 
App.  Cas.  218. 

Now,  if  this  is  the  law  for  England  and  Ireland,  is  there  any 
reason  why,  in  construing  the  same  statute,  the  rule  should  be 
different  for  Scotland,  or  would  the  House  of  Lords  suffer  it  to  be 
so  1  It  seems  to  me  that  it  is  plainly  my  duty  to  follow  the  views 
laid  down  in  the  ultimate  ('ourt  and  to  sustain  the  third  plea  for 
the  defenders.  The  onus  is  on  them,  however,  of  satisfying  the 
Court   that   in   the   circumstances   the   condition    was  just   and 
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^'^^BHiim.''^*'  reafiouable,  and  I  think   this   sufficiently  appears.      I  therefore 
sprottTNorth  adhere  to  the  judgment  of  the  Sheriff-Substitute. 

BritlahRllway  j    3^    L 

For  pursuer— Mr.  R.  Forsyth,  advocate,  Edinburgh. 
For  defenders—  Mr.  N.  Mac  Watt,  Alloa. 

No.  119.  SHERIFF   COURT  OF   LANARKSHIRE. 

lahamshim.  Francis  M*Manus,  Pursuer;   Peter  Arthur,  Defender. 
Arthur.  Ship — Reparation — Compulsory  pilot — Careless  navigation. — 

A  vessel  in  charge  of  a  compulsory  pilot,  in  proceediug 
down  the  river  Clyde,  and  when  opposite  the  mouth  of 
Clydebank  dockyard,  caused  a  surge  which  affected 
another  vessel  in  the  dockyard  to  such  an  extent  that 
she  broke  her  moorings.  A  workman  who  was  taking 
a  drink  at  a  well  in  the  dockyard  was  struck  by  one  of 
the  broken  moorings  atid  severely  injured,  ffeld  that 
the  pilot  was  liable  in  damages  for  the  accident  occa- 
sioned by  the  steamer  under  his  charge,  as  she  was  going 
at  too  high  a  rate  of  speed  for  the  circumstances. 

This  was  an  action  of  damages  by  Francis  M'Manus 
against  Peter  Arthur,  a  licensed  pilot,  Glasgow,  for  injury 
sustained  by  him  under  the  following  circumstances : — The 
S.S.  "Pomeranian,"  of  Glasgow,  was,  on  10th  April,  1891, 
proceeding  down  the  river  Clyde  under  the  charge  of  the 
defender,  who  is  a  licensed  pilot.  When  she  got  opposite 
Thomsons'  dockj-ard  at  Clydebank,  the  surge  created  by 
her  affected  the  s.s.  "  City  of  Paris,"  which  was  lying  in 
dock,  to  such  an  extent  that  it  broke  two  of  the  moorings 
of  the  latter  vessel,  including  one  which  was  fastened  to  a 
pawl  near  a  well  in  the  dockyard.  The  pursuer  at  that 
moment  was  taking  a  drink  at  the  well,  and  the  wire 
hawser,  which  broke,  knocked  him  down,  striking  him 
between  the  knee  and  ankle  and  causing  a  compound 
fracture  of  one  of  his  legs.  The  defender  denied  liability, 
and  averred  that  the  "  Pomeranian,"  which  had  a  tug 
astern,  was  going  at  the  time  in  question  at  the  slowest 
possible  rate  of  speed  at  which  she  would  steer,  and  that 
he  was  not  responsible  for  the  accident.  He  further 
pleaded  that  the  "  City  of  Paris  "  was  not  properly  moored, 
otherwise  the  accident  would  never  have  happened.  The 
Sheriff-Substitute  (Erskine  Murray)  pronounced  the  fol- 
lowing interlocutor,  which  was  not  appealed  from : — 
Juiyw^im  Glasgow,    lAth   July,    1892. — The   Sheriff-Substitute  having 

^***muSay'""  l^^^'*^  parties'  procurators  and  advised  the  case,  fi!ids  (1)  that 
on   10th  April,   1891,   Messrs.    J.    &   G.   Thomson,  shipbuilders, 
Clydebank,  were  employed  to  make  some  repairs  or  alterations 
—  on  the  machinery  of  the  "  City  of  Pivris,"  a  very  large  steamship ; 
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finds  (2)  that  they  had  got  her  moored  to  the  eastern  side  of  their  laha«mhim. 
dock  at  Clydebank,  in  the  situation  shown  on  the  plan  No.  9  of  "JJ^huif " 
process,  the  moorings  being  in  the  direction  and  of  the  nature  juiy  1471802. 
shown  on  said  plan,  the  wire  hawsers  being  fastened  to  the  sheriifiMMiiB 
pauls  by  chain  lanyards  about  seven-eighths  of  an  inch  wide,  rove  «**^^- 
a  number  of  times  through  the  thimble  of  the  hawser  and  round 
the  pauls,  and  tied  with  a  stock ;  finds  (3)  that  she  was  thus 
moored  on  the  forenoon  of  the  10th  April,  and  the  work  of  lower- 
ing machinery  from  a  crane  partially  proceeded  with;  finds  (4) 
that  the  men  engaged  around  broke  off  work  at  half-past  one  for 
dinner,  the  time  allowed  being  till  quarter-past  two ;  finds  (5) 
that  at  the  north  end  of  the  dock,  some  5  or  6  feet  further  from 
the  edge  of  the  dock  than  the  capstan  and  adjacent  paul  laid 
down  in  the  plan,  was  a  well,  of  which  one  of  the  purposes  was 
that  it  should  be  used  by  the  workmen;  finds  (6)  that  the  pursuer 
Francis  M^Manus,  fifty-six  or  fifty-seven  years  old,  was  on  the  day 
in  question  working  as  a  hammerman  for  Messrs.  Thomson  at  a 
gunboat  on  the  west  side  of  the  dock  ;  finds  (6a)  that  he  had  been, 
till  five  years  previous  to  1891,  a  miner,  but  since  then  was  in 
Messrs.  Thomson's  employment ;  finds  (7)  that  at  the  dinner  hour 
he  got  his  dinner  at  a  building  near  the  head  of  the  dock,  and 
after  dinner  took  a  smoke,  and  then  went  for  a  drink  at  the  well, 
expecting  the  horn  to  blow  shortly  for  return  to  work ;  finds  (8) 
that  at  that  moment  the  "  Pomeranian,'*  a  vessel  of  about  2800 
tons,  belonging  to  the  Messrs.  Allan,  imder  charge  of  defender 
Arthur,  who  is  a  licensed  pilot,  and  attended  by  a  tug  astern, 
having  left  its  Glasgow  moorings  at  1.20,  arrived  opposite  the 
mouth  of  Clydebank  dock  ;  finds  (9)  that  the  surge  of  the 
"  Pomeranian "  in  passing  affected  the  "  City  of  Paris,"  which 
broke  the  lanyards  of  two  of  its  moorings,  including  those  of 
that  which  was  fastened  to  the  paul  near  the  well ;  finds  (10) 
that  in  breaking  loose  the  wire  hawser  in  question  or  its  lanyards 
struck  the  pursuer  as  he  was  taking  a  drink  at  the  well,  knockuig 
him  down,  striking  him  between  the  knee  and  ankle,  and  causing 
a  compound  fracture  of  one  of  his  legs;  finds  (11)  that  he  was  in 
the  infirmary  for  a  month,  at  home  for  several  months  more,  went 
about  with  sticks  till  about  February  or  March,  and  did  not  go  to 
work  till  about  a  year  after  the  accident,  when  he  went  to  work 
again  as  a  miner,  but  only  continued  at  that  work  a  fortnight ; 
finds  (12)  that  he  has  now  raised  the  present  action  of  damages 
against  defender :  Finds  on  the  whole  case  and  under  reference  to 
the  annexed  note  (1)  that  the  primary  cause  of  the  accident  was 
that  at  the  time  of  passing  the  dock  the  "Pomeranian"  was  going 
at  too  fast  a  rate,  considering  where  she  was;  (2)  that  for  the 
rate  at  which  the  "  Pomeranian  "  was  then  going  it  must  be  held 
on  the  whole  that  defender  was  responsible ;  (3)  that  while  it  is 
clear  that  the  "  City  of  Paris "  was  moored  in  the  best  way  for 
doing  in  her  the  work  that  was  to  be  done,  it  is  not  clear  whether 
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Lahaushirb.  or  not  she  was  moored  in  the  best  manner  to  resist  the  effect  of  a 
^^tSur  ^  s^rge  coming  in  from  outside  iu  the  way  in  which  it  did  on  the 
juiyliTisw.    occasion  of  the  accident,  but  that  a  judgment  on  this  point  is  not 

sheriiTEasKisB  nccessary  for  the  decision  of  the  present  case  ;  (4)  that  there  is  no 
MuBBAT.  sufficient  proof  that  the  pursuer  was  guilty  of  contributory  negli-  . 
gence;  (5)  that,  on  the  whole,  £50  may  be  taken  as  a  fair 
measure  of  the  damage  proved  by  the  pursuer  to  have  resulted 
to  him  as  the  consequence  of  the  accident ;  therefore  decerns  for 
the  sum  of  £50  sterling,  with  interest  as  craved;  finds  the 
defender  liable  to  the  pursuer  in  expenses,  &c.,  reserving  to  the 
defender  any  claim  of  relief  he  may  have  against  third  parties. 

A.  Erskine  Murray. 
Note. — As  to  the  first  point  at  issue,  the  speed  at  which  the 
"  Pomeranian  "  was  going,  there  can  really  be  no  doubt.  While 
all  the  witnesses  connected  with  Thomsons*  work  who  observed 
her  say  she  vC^as  going  too  fast,  th98e  on  board  her  say  that  she 
was  only  going  at  a  proper  and  ordinary  rate — in  fact,  at  the  rate 
indicated  by  "  slow.".  These  might  perhaps  be  set  off  against  each 
other  had  the  matter  stood  there,  aiid  it  might  have  been  held 
that  there  was  no  more  proof  of  the  "  Pomeranian"  going  too  fast 
than  of  the  "City  of  Paris"  being  unsafely  moored.  But  the 
evidence  does  not  stop  there.  In  the  first  place,  while  according 
to  C.  M*Culloch,  then  the  first  mate  of  the  **  Pomeranian,"  the 
usual  rate  going  down  the  river  is  4 J  knots  per  hour,  they  must 
have  gone,  in  5  minut-es  less  than  an  hour,  not  much  less  than 
6  miles — at  least  5i  mrles.  The  difference  between  knots  and 
miles  does  not  make  up  the  difference.  No  doubt,  as  stated  by 
the  defender  himself  and  the  engineer,  though  denied  by  the  third 
officer,  who  had  charge  of  the  telegraph,  she  had  been  going  part 
of  the  time  at  half-speed.  There  is  not,  however,  very  much  in 
this  matter,  as  the  real  question  is  as  to  the  rate  at  which  the 
"  Pomeranian"  was  going  at  the  moment  of  the  accident.  There 
is  far  stronger  proof  on  that  head.  On  the  other  side  of  the  Clyde, 
just  opposite  the  mouth  of  Thomsons'  dock,  there  was  lying, 
against  the  stone  dyke,  a  punt  belonging  to  the  Clyde  Trust, 
moored,  at  the  up  end  and  down  end,  by  new  ropes  between  3  and 
4  inches,  to  graplings  or  anchors  fixed  in  the  earth  of  the  adjacent 
field.  On  this  punt  a  gang  of  men  were  working,  repairing  the 
dyke.  As  the  "Pomeranian"  was  coming  down  towards  them, 
the  gaffer  (Greer)  called  the  attention  of  his  men  to  the  rate  at 
which  she  was  going  as  being  very  fast,  and  they  stopped  work  to 
look  at  her.  According  to  him  she  was  going  more  than  8  miles 
an  hour,  but  none  of  the  others  attempt  to  give  a  rate,  and  evi- 
dence as  to  rates  is  very  unsatisfactory.  But  the  best  proof  of  her 
going  too  fast  was  that  when  she  reached  them,  and  her  suige 
affected  the  punt,  one  of  their  ropes  parted,  just  about  the  veiy 
instant  that  the  accident  was  happening  on  the  other  side  of  the 
river.     The  coincidence  was  most  extraordinary,  on  the  theory 
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that  the  "Pomeranian"  was  not  going  at  too  fast  a  mte.     The  lawamcbhikb. 
punt's  new  3^inch  rope  should  not"  have  Jiroken  in  ordinary  cir-     ^^hilr  ** 
ciims!;ances.      The  conclusion  seems  inevitable  that  the  "Pome-    juiy'n7,808. 
"ranian^was  going  at  too  fast  a  rate  at  the  time  of  the  accident.  BheriffEEaKim 
Now,  while  in  any  circumstances  the  surge  of  8,uch  a  vessel  causes      mobeat. 
a  large  displacement  of  water,  it  is  clear  that  the  effect  of  the 
surge   caused    by  the   displacement   largely   depends   upon   the 
rapidity  at  which  the  vessel  is  going,  as  the  force  of  the  impulse 
forward  or   suction   backwards  of   the  displaced  water  depends 
on-  the  rapidity  of  the  change.     Therefore,  assuming  that  the 
"Pomeranian"  was  going  at  too  rapid  a  rate,  the  force  of  her 
surge,  and  its  effects  upon  the  "City  of  Paris,"  were  greater  than 
what  was  necessary  and  inevitable,  and  greater  than  those  who 
had  moored  the  "  City  of  Paris  "  were  bound  to  expect  and  guard 
against.     The  primary  cause,  therefore,  of  the  "City  of  Paris" 
breaking  her  moorings,  and  causing  pursuer's  injury,  was  the  too 
rapid  rate  at  which  the  "  Pomeranian  "  was  going. 

But  then  the  question  arises,  in  the  second  place,  was  the 
defender  responsible  for  th6  rate  at  which  the  "  Pomeranian  "  was 
going  ?  No  doubt,  as  pilot,  he  was  responsible  for  her  navigation. 
But  it  is  said  that  he  did  all  that  was  required  of  him,  and  that  at 
the  time  of  the  accident,  and  for  a  sufficient  time  previous,  his 
instructions  given  by  telegraph  to  the  engineer  had  been  that  the 
engines  should  be  put  and  kept  at  slow ;  and  that  he  could  not  be 
aware  that  his  instructions  were  disobeyed,  if  they  really  were 
disobeyed.  Now,  as  to  this  matter  the  evidence  is  as  follows : — 
In  the  first  place,  it  must  be  held  on  the  evidence,  as  above  shown, 
that  the  "  Pomeranian"  was  going  too  fast  at  the  point  in  question, 
"  Was  this,  then,  in  consequence  of  directions  given  by  the  defender, 
or  in  defiance  of  such  directions  ?  The  defender  does  not  allege 
that  there  was  any  disobedience  to  his  orders.  He  perceived  none. 
So  far  as  he  saw,  the  rate  of  the  "  Pomeranian's  "  motion  was  that 
which  he  chose  and  ordered.  What  orders,  then,  had  he  really 
given  ?  Two  persons  absolutely  knew  at  the  time — the  defender 
and  the  third  officer  at  the  telegraph.  The  engineer  knew  what 
orders  came  down,  but  could  not  fix  the  position  of  the  vessel  when 
the  orders  were  given.  Now,  both  the  defender  and  the  third 
officer  say  that  the  signal  stood  at  "slow"  when  they  were  passing 
Thomsons'  yard.  But  in  other  respects  their  disagreement  is  very 
serious.  The  third  officer  says  that  the  signal  was  never  beyond 
"  slow  "  till  they  passed  Thomsons'  yard,  and  specially  that  they 
never  went  half-speed,  and  that  there  was  no  alteration  on  the 
telegraph  except  sometimes  stopping,  then  slowing  ahead  again. 
The  defender  himself  says  that  they  were  going  half-speed  for  a 
while  before  they  came  to  Elderslie  rock,  after  which  to  Thomsons' 
they  were  at  slow.  The  engineer  says,  "She  would  be  going 
"  quicker  than  the  signal  "  slow  "  when  going  round  the  bends." 
Now,  as  he  only  could  know  about  the  bends  by  the  signals  he  ^ 
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L4NAEKBBI&B.  got,  this  shows  that  there  must  have  been  signals  for  speed  of 
M^rthUB©     a  higher  nature  than  slow.      Now,  there  is  a  bend — though  it 

July  HTisoa.  ^^  described  as  one  of  an  easy  nature — ^just  above  Thomsons'. 
sheriffEMKWB  Altogether,  therefore,  the  evidence  as  to  the  orders  given  is  so 
MujiKAT.  contradictory  and  uncertain  that  it  cannot  be  held  as  satisfac- 
torily proved  that  at  the  time  of  the  accident  the  signal  stood  at 
**8low,"  or  at  least  that  it  had  stood  long  enough  at  "slow"  to  have 
a  sufl&cient  effect  on  the  "Pomeranian"  to  make  her  rate  of  progress 
really  that  intended  to  be  indicated  by  the  signal  "  slow."  As  to 
the  question  whether  there  is  a  distinction  between  "  slow  "  and 
"dead  slow  "  it  is  hardly  necessary  to  inquire.  The  placards  and 
notices  refer  to  "  dead  slow."  "  Dead  slow,"  it  seems,  is  just  the 
highest  degree  of  "  slow" — the  slowest  that  the  engines  can  go  and 
yet  go  round.  Apparently  "slow,"  in  the  ordinary  acceptation,  is 
a  shade  faster,  and  the  interpretation  of  the  signal  "slow"  is  a 
matter  of  arrangement  between  the  pilot  and  the  engineer.  But 
this  does  not  seem  a  matter  of  great  importance.  On  the  whole, 
however,  the  result  under  this  head  is  tbat  as  a  matter  of  fact  the 
"  Pomeranian  "  was  going  faster  than  she  should  have  done ;  that 
there  is  no  sufficient  evidence  that  this  was  in  disobedience  to 
signals  ordered  by  defender,  but  that,  on  the  contrary,  even  he 
himself  considers  thathis  orders  were  obeyed ;  that  in  the  circum- 
stances the  presumption  is  that  his  orders  were  obeyed,  and  that 
the  speed  of  the  "  Pomeranian"  was  regulated  by  them ;  and  that 
therefore  he  is  responsible  for  the  rate  at  which  she  was  going  at 
the  time  of  the  accident.  The  speed,  of  course,  of  a  vessel  under 
the  charge  of  a  compulsory  pilot  is  a  matter  for  which  he  is  respon- 
sible as  long  as  the  orders  and  directions  given  by  him  are  carried 
out  (See  Carver's  Carriage  by  Sea,  page  32,  and  the  case  of  The 
Calabar,  L.R.  2  P.C.  258,  therein  referred  to.) 

In  the  third  place,  it  is  maintained  by  the  defender  that  the 
accident  occurred  through  the  fault  of  the  employes  of  Messrs. 
Thomson  in  not  mooring  the  "  City  of  Paris  "  properly.  It  is  said 
that  they  should  have  used  at  the  end  of  their  wire  hawsers  tails 
of  manilla  rope,  which,  when  a  strain  came  upon  them,  would 
stretch.  Several  neutral  witnesses  for  the  defender  say  this,  but 
they  seem  to  have  gone  on  the  assumption  that  the  wire  hawsers 
were  used  without  any  tails  at  all,  and  broke  themselves.  In  fact^ 
chain  lanyards  of  several  parts  were  used  as  tails  for  the  wire 
hawsers,  and  it  was  these  lanyards  which  gave  way.  Still,  these 
would  not  have  the  elasticity  of  manilla  ropes;  and,  in  fact, 
the  object  was  to  have  the  "City  of  Paris"  absolutely  tight 
that  machinery  might  be  lowered  exactly  into  its  place  in 
the  vessel.  But  really  this  question  is  one  of  no  moment 
for  the  purposes  of  this  case,  for  if  it  must  be  held  that 
defender  was  in  fault  as  regards  the  speed  of  the  "  Pomeranian," 
^  and  that  this  was  one  of  the  causes  of  the  accident^  it  is  no  bar  to 

the  pursuer's  case  that  somebody  else,  the  Messrs.  Thomson  or 
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their  employ^,  for  whom  they  are  responsible,  were  also  in  fault.  LxvAmmtM. 
Therefore,  it  is  uiyiecessary  to  decide  whether  or  not  the  accident     ^*^^^'  * 
was  occasioned  in  some  measure  by  the  mode  of  mooring  of  the    jaiy"n7i802 
"  City  of  Paris "  adopted  being  an  improper  one  or  unskilfully  sheriffEMKim 
executed.  **''"^^- 

As  regards  the  allegation  of  contributory  negligence,  the 
pursuer,  in  going  to  the  well,  was  in  the  exercise  of  an  ordinary 
and  permitted  privilege.  Had  the  well  been  between  the  moor- 
ings and  the  dock  he  might  have  been  thereby  warned  that  he 
was  going  into  a  place  where  there  was  always  some  risk,  however 
remote,  of  danger  through  a  mooring  giving  way.  But  at  5  feet 
outside  the  moorings  he  was  justified,  from  previous  experience,  in 
believing  that  he  would  be  safe.  No  one  seems  to  have  considered 
the  position  of  the  well  to  be  dangerous,  though  after  the  accident 
it  was  altered. 

Finally,  as  to  the  amount  of  damage,  the  evidence  on  this 
head  is  slender.  There  is  very  little,  if  any,  but  that  of  pursuer 
and  his  wife;  no  medical  evidence,  which  must  tell  against  him 
to  a  considerable  extent.  Still,  there  can  be  no  doubt  that  his 
leg  was  broken,  and  that  he  was  rendered  helpless  for  many 
months.  As  to  his  head  and  memory,  a  previoiis  accident,  he 
admits,  may  have  more  to  do  with  it.  Altogether,  it  seems  to  the 
Sheriff-Substitute  that  £50  is  a  sufficient  sum  to  meet  the  result 
of  the  damage  so  far  as  actually  proved.  A.  E.  M. 

For  pursuer — ^Mr.  Mackenzie  (Messrs.  Angus  Campbell  &  Mac- 
kenzie), Glasgow. 
For  defender — Mr.  J.  A.  Spens  (Messrs.  Maclay,  Murray,  & 
Spens),  Glasgow. 


George  Ward,  Pursuer;  William  Crombie,  Defender,       No.  120. 
Reparation — Accident  by  fall  of  shutter — Contributory  negli-  I'^^aemhiiir, 
gence  by  child, — Circumstances  in  which  held  that  the  ^*"^  ^  orombio. 
act  of  a  child  3J  years  of  age  in  pulling  over  a  shutter 
on  herself  was  not  an  act  of  contributory  negligence 
-  which  relieved  the  tenant  of  the  premises  from  liability 
for  damages  on  account  of  injuries  which  were  thereby 
caused  to  the  child. 

This  was  an  action  at  the  instance  of  a  father  as  tutor 
and  administrator  in  law  for  his  pupil  daughter.  The  cir- 
cumstances of  the  ease  appear  from  the  interlocutors  of  the 
Sheriffs  (Balfour  and  Berry),  which  were  as  follows: — 

Glasgow,  \d>th  November,  1891. — The  Sheriff  Substitute  having  Nov.  is,  \m. 
considered  the  cause,  finds  that  on  the  afternoon  of  28th  Jidy,  sheriff  balfocb. 
1891,  the  pursuer's  wife,  Mrs.  Ward,  was  making  a  call  upon  her 
mother  in  Spoutmouth;  that  she  had  her  three  children  with 
her — Henry,  Martha,  and  Mary  Ann — and  she  went  three  stairs 
up  to  see  her  mother  and  left  Martha  at  the  foot  of  the  stairs ; 
that  Martha  crossed  the  street  and  commenced  to  play  with  some 
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lawaekshikf.  other  children,  and  in  the  course  of  the  play  Martha  went  up  to  an 
Ward  V  Crombie.  iron  shutter  which  was  resting  against  a  window  shutter  of  the 
Nov.j^i89i.  defender's  premises ;  that  Martha  was  standing  with  her  back  to 
Sheriff  BAuroni.  ^j^g  shutter,  and  she  put  her  hands  on  the  iron  bars  and  walked 
away  from  it,  and  drew  the  shutter  over  upon  her,  and  was 
knocked  down  and  received  severe  injuries  on  the  back  of  the 
head  and  the  face ;  finds  that  the  defender's  premises  have  three 
windows  and  two  doors,  and  they  are  all  secured  by  moveable  iron 
bar  shutters  which  are  taken  into  the  premises  in  the  moniing  and 
placed  on  the  windows  and  doors  at  night ;  finds  that  the  defender's 
porter  had  on  the  afternoon  in  question  placed  the  shutters  on 
the  windows  and  on  one  door,  and  it  only  remained  for  him  to 
place  the  remaining  shutter  on  the  other  door;  finds  that  the 
porter  had  taken  out  that  shutter  and  placed  it  at  a  small  incline 
against  one  of  the  window  shutters  about  six  or  seven  minutes  af 
least  before  the  accident  occurred  to  Martha  Ward ;  finds  that  a 
customer  had  come  to  the  warehouse  after  the  shutter  was  placed 
outside,  and  he  had  a  business  transaction  with  the  salesman  who 
was  in  the  warehouse,  and  it  was  when,  the  customer  was  going 
out  that  the  accident  occurred ;  finds  that  the  shutter  is  6  feet 
high,  5 J  feet  broad,  and  weighs  about  104  lbs.,  and  it  is  made  of 
iron  bars  about  a  quarter  of  an  inch  thick,  and  there  is  a  bar  of 
iron  at  the  foot  to  support  and  keep  it  together;  finds  that 
Spoutmouth  is  a  quiet  street  where  children  are  in  the  habit  of 
playing,  and  prior  to  the  accident  they  used  to  play  with  a  barrow 
close  to  the  defender's  premises,  and  they  were  also  in  the  habit 
of  climbing  up  on  the  shutters  of  the  neighbouring  premises, 
which,  however,  were  padlocked ;  finds  that  there  was  fault  on  the 
part  of  the  defender's  porter  in  placing  the  shutter  on  the  pave- 
ment that  afternoon  and  leaving  it  unprotected  for  the  time  he 
did,  especially  when  he  knew  that  children  played  there  regularly 
every  day ;  finds  that  there  was  no  contributory  negligence  on  the 
part  of  Martha  Ward  or  her  mother ;  therefore  finds  the  defender 
liable  to  the  pursuer  in  damages ;  assesses  the  same  at  £25, 
and  decerns  against  the  defender  for  payment  to  the  pursuer  of 
said  sum  :  finds  the  defender  liable  to  the  pursuer  in  expenses,  &c. 

D.  D.  Balfour. 
Ifote. — There  are  a  great  many  recent  cases  on  the  law  as  to 
contributory  negligence  on  the  part  of  children.  Some  judges 
have  taken  the  view  that  a  yoimg  child  may  l>e  held  capable  of 
contributing  to  its  own  injury,  but  that  it  is  not  to  be  expected 
that  it  should  exercise  any  greater  care  than  a  child  of  that  age 
could  naturally  have.  It  must  be  the  ordinary  care  expected 
from  a  young  child.  Another  view  has  been  expressed  that  there 
can  be  no  contributory  negligence  by  a  child  of  tender  years,  and 
in  such  a  case  the  contributory  negligence  can  only  be  on  the 
—  part  of  the  parent  in  allowing  the  child  to  go  into  danger.     These 

views  are  to  be  found  in  Eraser  v  Edinburgh  Tramway  Co.,  10  It 
268,  and  in  M'Gregor  v  Boss  <k  Marshall,  10  J^\z2^§/.i^OOQ[e 
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It  appears  to  me  to  be  a  matter  of  indifference  which  of  these  la»a»mhi»k. 
views  is  adopted  in  deciding  the  present  case.     Taking  the  less  ^^^  r  Crombte. 
favourable   view    for  the   pursuer,    viz.,    that   it   must    be    con-    Wov.  w^iwi. 
sidered  whether  the  ordinary  care  which  is  to  be  expected  from  a  sheriff  balwcb. 
child  about  four  years  of  age  was  exercised  in  the  present  instance, 
I  am  of  opinion  that  there  was  no  want  of  such  care.     Martha 
Ward  was  3^  years  of  age  when  the  accident  happened,  and  it 
was  quite  a  natural  thing  and  a  thing  to  be  expected  that  a  child 
of  that  age,  in  course  of  play,  should,  without  thinking,  place  its 
back  against  an  iron  shutter  resting  on  a  public  pavement  and 
walk  away  from  it  with  its  hands  still  on  the  bars.     There  was 
nothing  reckless  in  such  a  proceeding,  and  it  is  only  what  one 
would  expect  from  a  child  of  3J.     It  cannot  be  said  that  the 
mother  was  to  blame,  becaitse  she  was  going  up  three  flights  of 
stairs  and  could  hardly  be  expected  to  take  her  three  children 
with  her,  and  she  left  the  eldest  to  amuse  itself  with  other  children 
on  a  quiet  street. 

As  to  want  of  contributory  fault,  I  may  refer  to  the  recent 
case  of  Findlay  v  Angtis,  14  R.  312,  which  was  not  so  strong  a 
case  for  damages  as  the  present.  In  that  case  the  children  were 
10  years  of  age,  the  shutter  was  secured  by  an  iron  drop  bar, 
the  children  climbed  on  the  front  of  the  door  and  lifted  the  drop 
bar,  and  the  shed  stood  on  waste  ground  open  to  the  public;  and 
yet  the  owner  was  held  liable  in  damages. 

As  to  the  damages,  there  is,  as  usual,  great  difference  of  opinion 
among  the  doctors.  Two  of  them  say  that  there  is  continued 
nervous  derangement  on  the  part  of  the  child,  and  the  other 
two  say  there  is  no  permanent  injury  at  all.  There  can  be  no 
doubt  that  before  the  accident  the  child  was  stout  and  healthy, 
and  since  then  she  has  lost  flesh  and  her  general  health  has 
suffered  from  nervous  shock.  I  think  that  under  all  the 
circumstances  £25  is  a  fair  and  reasonable  sum  to  award  for 
compensation.  D.  D.  B. 

Glasgow,  20th  July^  1892. — Having  heard  parties*  procurators    juiyao.iaw. 
and  considered  the  case,  adheres  to   the   interlocutor  appealed   sheriirBBRRT. 
against,  finds  the  appellant  liable  in  the  expenses  of  the  appeal, 
and  decerns.  Robert  Berry. 

Note, — The  pursuer's  child  at  the  time  she  met  with  the 
accident  was  only  about  3^  years  of  age,  and  it  seems  to  me 
out  of  the  question  to  visit  on  her  the  consequences  of  contributory 
negligence  in  having  tampered  with  the  defender's  door  shutter 
left  standing  on  the  street. 

As  regards  the  conduct  of  her  mother  in  leaving  the  child  to 
play  on  the  street  while  she  went  with  two  younger  children,  to 
visit  the  child's  grandmother  up  three  flights  of  stairs,  I  do  not 
think  it  was  contended  that  there  was  such  negligence  or  failure 
of  duty  as  to  affect  the  case.     The  ground  on  which  I  understand  "^* 
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lahaushiu.  the  Sheriff-Substitute's  judgment  to  have  been  assailed  is  that 

Ward  p  crombie.  he  was  WFong  in  holding  that  there  was  fault  on  the  part  of  the 

July  avisos,    defender's  porter  in  leaving  the  door  shutter  leaning  against  the 

Sheriff  bbrht.  ^^Yi  in  the  position  and  for  the  time  disclosed  in  the  proof  while 
he  returned  to  the  shop  and  took  an  order  from  a  customer.  I 
have  come  to  be  of  the  opinion  that  the  Sheriff-Substitute's 
conclusion  on  this  point  is  correct.  The  shutter  was  a  heavy 
one,  composed  of  open  iron  bars,  and  weighing  about  100  lbs. 
It  was  placed  on  the  pavement  leaning  against  the  wall  at  what 
must  have  been  a  very  slight  angle  from  the  perpendicular  to 
admit  of  so  young  a  child,  in  playing,  dragging  it  over  and 
causing  it  to  fall  on  her.  On  a  customer  appearing,  the  porter 
returned  into  the  shop  and  remained  for  what  he  estimated  about 
five  or  six  minutes,  leaving  the  shutter  standing  in  the  street, 
where  he  knew  that  children  were  in  the  habit  of  playing.  That, 
I  think,  was  an  unreasonable  time  during  which  to  leave  the 
shutter  standing  in  what  was  a  dangerous  position,  involving 
fault  suflBcient  to  make  the  defender  responsible  for  what  happened 
to  the  child.  The  case  falls,  in  my  opinion,  within  the  principle 
of  Findlay  v  Angus,  14  R.  312,  where  the  owner  of  a  shed  was 
found  liable  in  damages  for  injury  sustained  by  a  child  10  years 
old  through  the  falling  of  a  door  which  was  tampered  with  by 
some  other  children  in  the  course  of  their  play.  It  w^as  argued 
on  behalf  of  defender  that  the  case  of  Duff  v  National  Telephone 
Co.,  16  R.  675,  supported  his  contention.  It  was  held  there  that 
the  defenders  were  not  guilty  of  negligence  in  leaving  a  barrow 
unguarded  in  an  open  lane  in  Edinburgh,  and  so  were  not  liable 
in  damages  to  the  father  of  a  child  which  was  killed  by  the 
barrow  being  brought  down  upon  it  by  other  children  who  were 
swinging  on  it.  The  ground  of  that  decision,  however,  was  that 
the  defenders  were  not  bound  to  anticipate  such  a  combination  of 
circumstances  as  led  to  the  pursuer's  child  being  killed.  Here 
the  contingency  of  the  child  tampering  with  the  standing  shutter 
was  far  from  improbable,  and  it  was  left  in  such  a  position  as  to 
be  easily  overbalanced  so  as  to  be  a  source  of  danger. 

With  regard  to  the  amount  of  damages,  I  do  not  think  that  I 
should  be  entitled  to  interfere  with  the  Sheriff-Substitute's  award 
unless  I  thought  it  was  clearly  excessive.  It  is  not,  in  my 
opinion,  so  much  beyond  what  some  of  the  medical  evidence 
seems  to  justify  as  to  make  me  think  that  I  should  reduce  it. 

R.  B. 
For  pursuer— Mr.  John  Locke  Anderson,  Glasgow. 
For  defender— Mr.  William  Gemmill  (Messrs.  Garrutuers  & 
Gem  mill),  Glasgow. 
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Agent  and  CUentr- 

Action  for  (dimeiU — Expenses, — A  mother  brought  an  action  against  a  son  for 
aliment,  and  obtained  decree  with  expenses.  The  son  afterwards  settled  the 
action  without  the  consent  or  knowledge  of  his  mother's  agent.  HM  that 
the  agent  was  entitled  to  sue  the  son  for  the  amount  of  his  expenses.     Rofyert- 

wmwJieekie,  231 

8u  aUo  Law  Agent. 
Aliment^ 

Custody  of  illegitinwU  child. — The  mother  of  an  illegitimate  female  child  having 
raised  an  action  of  aliment  against  a  man  who  denied  that  he  was  the  father, 
obtained  decree  asainst  him  for  aliment  for  ten  years,  with  the  usual  reser- 
vation of  her  right  thereafter  to  make  a  further  application  to  the  Court. 
At  the  expiration  of  the  ten  years  she  raised  another  action,  claiming  aliment 
for  four  ye&rs  more.  The  man  lodged  defences,  in  which  he  denied  he  was  the 
father,  but  offered  to  take  the  child  to  live  in  family  with  himself,  he  being  a 
married  man  with  several  children.  Held  that  this  offer  was  not  a  sufficient 
defence  to  the  mother's  claim  for  aliment  payable  to  herself,  in  respect  of  the 
defender's  persistent  and  judicial  denial  of  the  paternity,  and  decree  given  for 
aliment  for  two  years,  reserving  right  to  the  pursuer  to  make  a  further  applica- 

cation  to  the  Court  on  special  cause  shown.     ChalnutrH  v  Morton^  256 

Ste  also  AoBNT  and  Client.    Husband  and  Wife. 

Apbltratlon.    ^S^ee  Contraot. 

Arrestment— 

Exceafdve  (tnd  opprtmvt — Restriction. — A  pursuer  raised  an  action  against  four 
parties,  concluding  against  each  of  them  for  payment  of  £28  14s.  l^d.,  bein^  one- 
fourth  share  of  a  total  sum  of  £114  16s.  6d.  alleged  to  be  due  by  them  jomtly. 
Upon  the  dependence  of  the  action  the  pursuer  arrested  £1^  due  by  the 
arrestee  to  the  defenders,  or  *'  to  either  of  them  *'  One  of  the  defenders  applied 
by  petition  to  have  the  arrestment  used  against  him  restricted  to  £30.  Hdd 
that  the  arrestment  was  excessive,  and  it  was  accordingly  restricted  as  against 
the  defender  to  £30  as  craved.     Dunn  v  Dai^idaon, 121 

Assessment— 

Public  sewer — Spedcd  assessment — Bondholders  in  possession — Debitum  fundi. — Bond- 
holders who  obtained  decree  of  poinding  of  the  ground  on  7th  Mav,  1889,  and 
thereafter  drew  fents  and  realised  machinery,  &c. ,  hM  not  liable  for  a  special 
assessment  imposed  on  the  proprietors  for  a  public  sewer  constructed  in  Januaiy, 
1889,  ex  adverso  of  the  subjects  in  question.  (floAf/ow  Police  CommissionerH  v 
Ma^Lean,  Fyfe^  A  MacLean, 67 

Expense  of  laying  pavtment — Church  property — Held  that  the  cost  incurred  by 
the  pursuers  in  laying  a  pavement  in  front  of  the  defenders'  church  was  not  an 
assessment  under  the  General  Police  Act,  1862,  and  consequently  did  not  entitle 
the  defenders  to  exemption  from  payment  claimed  by  them  as  a  church  under 
the  Act  37  A;  38  Vict.  cap.  20.  CocUbridge  Town  Council  v  Ei-vingeliccU  Union 
Church,       203 
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BanJcFuptey— 

FAOr. 

Competition  for  office  of  trustee— Disqualijied  persons — Production  of  vonthem— 
Ameiidment  of  claim, — CircumstanceB  in  which  held  that,  though  the  partner  of 
a  disciualified  person  is  not  necessarily  disqualifieil,  a  clerk  in  the  office  of  such 
disqualified  person  is  disqualified  from  holdins  the  office  of  trusted. 

Held  that  vouchers  m  a  claimant's  hanas  cannot  be  produced  before  the 
Sheriff,  but  should  have  been  produced  at  the  meeting  of  creditors,  and  vote 
disallowed. 

Held  that  vouchers  in  the  hands  of  the  clerk  of  Court  should  be  referred 
to  in  the  affidavit,  but  that,  not  having  been  so  mentioned,  the  omission  may 
be  supplied  by  the  affidavit  being  amended,  and  vote  allowed.  Lang^H  Seques- 
tration^                  3 

Motion  for  remorul  of  tnuttee — Notice  of  meetinff — Bankruptcy  Act^  1856,  19  <lr  20 
Vict.  c.  91,  necH.  74,  98,  and  99.— Held  that  a  meeting  of  creditors  called 
by  a  commissioner  on  a  bankrupt  estate  for  the  purpose  of  removing  the 
trustee  under  section  74  of  the  Bankruptcy  (Scotland)  Act,  1856,  must  be 
specially  intimated  to  the  trustee  at  least  not  later  than  the  date  of  the  adver- 
tisement calling  the  meeting.  Resolution  of  creditors  for  the  removal  of  trustee 
remZ/ec?,  with  costs.     Stralhie  y  Gavin,  5 

Competition  for  office  of  tnuttee — Diligence  and  commission  to  recover  documents  in 
hands  of  third  parties.— Held,  on  authority  of  TennejU,  12th  January,  1878, 5  R. 
437,  that  documents  tending  to  prove  objections  to  a  candidate  for  the  office  ef 
trustee  may  be  recovered  under  ailigence,  and  diligence  and  commission  granted 
accordingly. 

Purchase  of  claim  or  rote  for  voting  purpose^, — Held  that  the  vote  of  a 
party  whose  mandatary  had  absolutely  sold  and  received  payment  for  his  claim 
prior  to  his  vote  being  given  was  bad,  or  if  the  sale  was  after  the  hour  of  the 
vote,  the  case  would  fall  under  section  64  of  the  Bankruptcy  Act,  and  was 
therefore  bad. 

Held  that  a  claim  purchased  after  the  date  of  sequestration  is  bad  for  voting 
purposes.     Shannon  d:  Co.^s  SequestraJtion,      41 

Com])etition  for  office  of  trustee — Conjwicl  and  confidtnt  votes. — Held  that  a  vote  by 
■   a  conjunct  and  confident  party  may  be  supported  b^  other  documents  not  in 
the  deponent's  hands  at  the  date  of  making  of  affidavit. 

Return  of  process  to  Sheriff-Clerk  after  meeting  oj  creditors. — Opinion  as 
to  when  the  preses  of  the  first  meeting  of  creditors  should  return  or  report  the 
proceedings  to  the  Sheriff-Clerk.     Forrester  <k  Forrester's  Sequestration,  ...       48 

Errors  in  minutes  of  meeting  of  creditors. — Held  that  in  consequence  of  the  minutes 
of  a  meeting  of  creditors  not  correctly  representing  what  actually  took  place  at 
the  meeting,  the  election  of  commissioners  which  then  took  place  was  null,  and 
creditors  ordered  to  hold  a  new  meeting.     Lang  ds  Co.^s  Sequestration, 78 

Re-ddivery  of  goods  after  act  of  insolvent  resolx^d  on  by  buyer, — Held  that  after  a 
buyer  has  become  insolvent  and  resolved  to  stop  payment,  the  taking  delivery  of 
goods  is  a  fraud  on  the  seller,  and  the  seller  is  entitled  to  re-delivery  of  the 
goods,  or,  failing  delivery,  to  decree  for  their  value.     PlcUnauer  Brothers  v  Tosh,      110 

Competition  for  office  of  trustee— Claim  of  brother-in-law — Bills  not  discounted — Pre- 
scription— Stamp  duty — Cash  lent — Production  of  vouchers  and  titles — Expression 
**  To  goods." — At  a  meeting  of  the  creditors  of  K  for  the  election  of  a  trustee  a 
competition  having  arisen  between  M  and  M^C,  and  M  having  secured  an  appa- 
rent majority  of  £283  13s.  5d.,  M*C  objected  to  the  votes,  inter  alia,  (1)  of  B 
(a  brother-in-law  of  K)  whose  claim  of  £445  was  made  up  of  three  bills  for  £1 15, 
£190,  and  £90  respectively,  and  various  sums  of  cash  lent.  The  affidavit  gave 
no  explanation  of  the  cause  of  granting  these  bills.  One  of  the  bills  was  pre- 
scribed and  insufficiently  stamped  ;  another  was  not  produced  ;  and  none  of 
them  were  ever  discounted  or  showed  any  markings.  Mo  vouchers  were  pro- 
duced for  the  cash  lent ;  (2)  of  P  who  claimed  as  an  executor,  but  did  not 
instruct  her  title ;  and  (3)  of  H  and  R,  whose  whole  claim  was  expressed  by 
the  words  '*To  goods.''  Held  that  these  objections  were  fatal,  and  claims 
therefore  rejected.     Kirk  ds  Co.  s  Se^uestralion,       1 55 

Trustee' s  discharge. --\jocvi%  standi  of  objectors. — Held  that  a  bankrupt  is  not  entitled 
to  object  to  the  discharge  of  the  trustee  on  his  estates. 

Averments  by  another  objector  held  not  sufficient,  even  if  proved,  to  warrant 
refusal  of  discharge.     Covpe.r*s  Sequestration,  ...  2W 

Competition  for  office  of  trustee  — Tm^t  deed  cut  doum  by  sequestration, — A  trust  deed 
having  been  executed  by  a  bankrupt,  along  with  his  wife,  in  1883  (when  he  wa« 
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Bankruptej— continued. 

PAOE 

solvent)  in  which  trustees  were  appointed  to  hold  certain  lands  in  trust  for  him- 
self and  his  wife  in  liferent  and  nis  children  in  fee,  the  wife  havin?  thereafter 
died,  held  that  the  trust  deed,  having  been  practically  a  trust  for  the  bankrupt, 
was  ineffectual  so  far  as  voting  was  concerned,  and  the  vote  on  the  same 

repelled.     Miller's  Sequestration,  252 

Removal  oftrwitee — Powers  of  bankrupt  and  creditors.- -  Held  that  a  bankrupt  is  not 
entitled  to  petition  for  the  removal  of  a  trustee.  Circumstances  in  which  (1)  a 
trustee  was  ordered  to  call  a  meeting  for  appointment  of  a  new  commissioner  in 
room  of  one  disqualified  ;  (2)  the  trustee  was  held  justified  in  excluding  a  bank- 
rupt from  inspecting  certain  books  belonging  to  estate ;  (3)  it  was  held  that 
certain  petilions  were  either  incompetent  or  irrelevant.      FerfjusoUy  Lamont, 

de  Go: 8  Sequestration,       282 

See  also  Cessio.    Company.    Crofter. 

Biirsrh— 

Tra'n^ere:nce  of  roads  to  County  Council  —Roads  and  Streets  in  Burghs  Act,  1891. — 
Circumstances  in  which  a  sum  of  £110  per  annum  was  awarded  to  a  County 
Council  from  whose  control  the  management  and  maintenance  of  the  roads  within 
a  burgh  were  taken  by  the  latter.     Clydebank  Commissioners  v  Dumtyartonshire 

Co^tnty  Council,      ..  ...       189 

See  also  Assessment. 
Burgh  of  Barony.    See  Local  Government  Act,  1889. 
Cessio— 

Debtors^  {Scotland)  Act. — Circumstances  in  which  held  that  the  debtor  was  not 

entitled  to  the  benefit  of  cessio  bonorum.     Sprout  v  M^Cusker,  ike,         14 

Trustee^ 8  resignation. — A  trustee,  after  extracting  his  appointment,  and  finding  that 
there  were  no  funds  in  the  estate,  on  being  called  on  by  the  Accountant  of  Court 
to  proceed  ^dth  the  cessio  in  terms  of  the  Act  of  Sederunt,  rather  than  do  so 
tendered  his  resignation.  Hdd  that  a  trustee  can  resign  his  appointment  at 
any  stage  of  the  proceedings,  and  resignation  accepted  simpliciter.  Anthony^ s 
Cessio,  87 

Sist  of  new  pursuer. — Crave  by  son  of  deceased  pursuer  to  be  sisted  as  a  party  to 
the  action  refused,  on  the  ground  that  his  interest  was  wholly  distinct  from  that 
of  his  mother.     Roe  y  Aberdeen  School  Board,  ...       144 

Married  Woman — Notour  bankruptcy.  — Held  that  a  cessio  at  the  instance  of  a  married 
woman  living  with  her  husl)and  and  not  carrying  on  a  separate  business  is  incom- 
petent. Circumstances  in  which  notour  bankruptcy  held  not  to  be  constituted. 
QUhooly  Y  Shanks  d;  Sons,  172 

Attachfnent  of  earnings  after  party  has  been  cessioed. — Held  that  earnings  by  a 
bankrupt  after  cessio  can  be  attached  by  a  creditor  by  arrestment.  Ferguson  v 
Oovan  School  Board,        197 

Bankruptcy  ^c^  1856,  sec.  \4 —Contingent  debt — Claim  for  expenses  in  litigalion. — A 
petition  for  cessio  was  presented  by  creditors  whose  debt  consisted  of  a  decree 
for  expenses  in  a  Court  of  Session  action  raised  against  them  by  the  debtor. 
This  decree  had  been  extracted  eleven  months  previous  to  the  presentation  of 
the  petition,  and  no  appeal  to  the  House  of  Lords  had  been  intimated.  Held 
that  the  debt  was  not  contingent  in  the  sense  of  the  1 4th  section  of  the  Bank- 
ruptcy Act,  1856.  Question  whether  the  section  applies  to  the  process  of  cessio 
so  as  to  exclude  a  petition  founded  upon  a  contingent  debt.      MMjist'-ates  of 

Falkirk  Y  Lundie, 272 

See  also  Law  Agent. 
Church.    See  Assessment. 
Company— 

Claim  in  bankruptcy — Oath  of  secretary. — Held  that  the  oath  by  the  secretary  of  a 
limited  company  is  sufiScient  as  beingone  of  the  officials  of  a  corporation  specially 
authorised  under  section  25  of  the  jBankruptcy  Act.  Shannon  <fc  Co.\^  Seques- 
tration,                 41 

Contract— 

Counter  daim— Liquid  claim — Illiquid  daim.—Held  that  an  illiquid  counter  claim 
alleged  to  arise  out  of  a  contract  which  was  never  fulfilled  tis  a  whole  may  be  set 
off  against  a  claim  for  payment  for  performance  of  the  contract  so  far  as  completed. 
Mc^rshall  \  Hutson  de  CorbeUf     ...         ...         ...         ...         79 
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Contftiet — continued, 

PICK 

Delivery  of  grain  cargoes — Damages. — Parties  having  agreed,  as  per  bill  of  lading 
and  carter-party,  that  a  cargo  of  grain  '*was  to  be  brought  to  and  taken 
"from  alongside  at  charterer's  risk  and  expense — the  stevedore  to  be  selected 
'*  by  the  cliarterer  and  paid  by  the  master — the  freight  to  be  paid  after  true  and 
"  right  delivery  of  the  cargo  at  port  of  discharge,  dingers  and  accidents  of  the 
"  sea,"  &c.,  beiag  excepted,  held  on  the  proof  that  the  greater  part  of  the  grain 
which  was  delivered  damaged  was  so  damaged  by  stress  of  weather,  except  & 
small  portion  damaged  through  insufficient  dunnage,  and  another  small  portion 
of  good  graui  damaged  by  bemg  mixed  with  damaged  grain. 

Opinion  as  to  the  sufficiency  of  dunnage  of  grain  cargoes  from  the  River 
Plate.     Craig  Y  Lie,        168 

Arbitraiion  clause. — Circumstances  in  which  a  clause  of  arbitration  providing 
**  should  any  dispute  arise  "  was  held  to  be  merely  ancillary  to  a  contract,  ana 
only  enforceable  during  the  period  of  the  existence  of  the  contract.  Murdoch  v 
Ayr  Steam  Shipping  Co., 198 

Implied  contract — Presumption  thcU  remuneration  follows  services  rendered. — Held 
that  the  presumption  that  where  services  are  rendered  remuneration  is  to  be 
given  does  not  apply  in  cases  where  these  services  may  be  ascribed  to  some 
other  cause  than  the  expectation  of  reward.     Fyjgey  Lawson,      220 

Joint  adventure — LAabUity  of  partners  inter  se — Remit  of  consent. — In  an  action  at 
the  instance  of  one  of  the  partners  in  a  joint  adventure  against  his  copartners 
for  payment  of  advances  and  for  an  accounting,  and  in  which  a  remit  was  of 
consent  made  for  a  report  upon  the  accounts  of  the  joint  concern,  held  (1)  that 
the  report  was  final  quoad  the  facts  remitted,  and  (2)  that  the  defenders,  as 
copartners  of  the  pursuer,  were  jointly  liable  for  payment  of  the  sum  found  due 
to  him.     Findlay  \  Scottj  Ac 236 

OloAgow  Oas  Acts,  1869  to  1888 — Failure  to  supply  gas — Relevancy — Damages. — Held 
(1)  that  a  consumer  of  gas  for  non-illuminating  purposes  has  no  title  to  sue  for 
damages  in  consequence  of  the  supply  being  withheld ;  and  (2)  that  a  pursuer 
mixing  un  a  claim  for  damages  for  the  non-supplv  of  gas  for  illuminating  pur- 
poses with  one  for  the  non-supply  of  gas  for  non-illuminating  purposes,  so  that  it 
is  impossible  to  separate  them,  has  not  stated  a  relevant  case.  Opinion,  that  & 
consumer  may  have  a  claim  for  damages  for  an  unreasonably  small  extent  of 
pressure  of  gas,  as  no  penalty  is  speciaUy  proAided  for  the  breach  of  the  obliga- 
tion to  supply  gas  either  in  the  special  Act  of  1869  or  in  the  Gas  Clauses  Act, 
1871.     Crawford  Y  Ola^ow  GofS  Commissioners,       259 

Letter  oj  guarantee. — Held  that  a  letter  of  guarantee,  when  goods  were  sent  on  tne 
faith  of  it,  was  good  as  regards  the  price  of  these  goods,  though  there  ensued 
negotiations  as  to  a  letter  of  guarantee  in  fuller  terms  for  the  future,  which 
negotiations  were  never  completed.  A  payment  of  money  by  the  debtor,  which 
was  not  specially  appropriated,  held  to  apply  to  the  guarantee  account,  and 
credited  accordingly,  though  further  supplies  of  goods  were  evidently  furnished 
on  the  faith  of  it.     Hitchcock,  Williams,  A  Co,  y  Symington,        334 

See  also  Medical  Practice.    RAUiWAY.    Sale.     Ship.    Wages. 
Corrupt  and  Illegal  Praetiees  (Scotland)  Act,  1890.    See  Election. 
County  CounciL    See  Burgh.    Local  Government  Act,  1889. 
Crofter— 

Crofters*  Holdings  Act,  ISS6— Bankruptcy  Act,  1856,  sec.  9^Notour  bankruptcy^ 
Forfeiture  of  tenancy^  Purgation. — A  landlord  raised  an  action  against  a  crofter 
on  his  estate  to  have  it  declared  that  the  crofter  had  forfeited  nis  tenancy  by 
becoming  notour  bankrupt.  It  was  proved  that  at  the  date  of  the  rabing  of  the 
action  the  crofter  w<)s  notour  bankrupt,  that  prior  to  the  proof  he  had  settled 
the  particular  debt  on  which  notour  bankruptcy  had  been  constituted,  but  that 
at  the  date  of  the  proof  he  was  still  insolvent.  Held  that  the  crofter  had  failed 
to  purge  the  irritancy  and  decree  of  forfeiture  pronounced.  Hay  v  SinclcUr,...  241 
Crofters'  Holdings  Act,  lS8^—Sub-leUing  or  6ub-dimding— Forfeiture  of  tenancy.— 
A  crofter  without  his  landlord's  consent  gratuitously  permitted  outsiders  to 
reap  crops  on  his  croft.  Held  that  he  had  not  forfeited  his  tenancy  on  the 
ground  ol  having  sub-let  or  sub-divided  it. 

Observations  as  to  the  meaning  of  the  terms  "  sub-let"  and  **  sub-divide  "  as 

used  in  the  Crofters' Holdings  Act,  1886.     Irvine  x  Henderson, 2iS 

°^.  also  Winter  Herding  Act.  .  .  . 
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Debts  Recovery  Aet— 

PAGE 

Furthcoming — Competenqf, — Held  that  the  competency  of  an  action  of  furthcoming 
in  the  Debts  Recovery  Court  falls  to  be  determined  by  the  nature  of  the  debt 
for  which  decree  is  sought  against  the  arrestee,  and  not  by  the  nature  of  the 
debt  due  by  the  common  debtor.     Clydesdale  Banting  Go.  v  McNeill,    11 

Hestriction  of  claim, — Where  a  claim  was  restricted  to  £50  so  as  to  permit  the  action 
to  be  brought  in  the  Debts  Recovery  Court,  and  the  pursuer  succeeded  in  part 
of  his  case,  held  that  the  portion  in  which  he  was  unsuccessful  was  to  be  deducted, 
not  from  the  restricted  amount,  but  from  the  gross  amount.     Weir  v  M^Dougall,      182 

AppexU^Failure  to  lodge  the  note  of  evidence—Eospen8e8,^The  pursuers  of  an  action 
in  the  Debts  Recovery  Court  havine  asked  for  a  note  of  the  evidence  to  be  taken 
in  shorthand,  and  the  defender  havmg  appealed  on  the  question  of  expenses,  and 
the  pursuers  having  refused  to  pay  the  shorthand  writer's  expenses,  as  directed 
by  the  statute  and  by  the  Court,  so  that  on  appeal  no  note  of  evidence  was 

Sroduoed,  the  pursuers  were  field  confessed  on  the  matter  of  liability  for  the 
efenders*  expenses.     West  ds  Son  v  Chambers  A  Co.  ^  dsc^ 209 

Competency — Arrears  of  feu-duties. — Held  {rev.  Sheriff-Substitute)  that  an  action  for 
recovery  of  arrears  of  feu-duties  is  incompetent  in  the  Debts  Recovery  Court. 
Mackintosh,  d}C.tV  Dewar^ 275 

JMseharge— 

Delegation — Implied  discharge — Creditors^  books. — Goods  were  ordered  by  the  repre- 
sentative of  A's  firm  from  B's  firm,  and  were  invoiced  and  sent  to  A,  while  an 
entry  of  the  order  was  made  against  A  in  B's  books.  A  at  once  wrote  and 
explained  that  the  goods  were  for  C,  a  partner  of  the  firm,  but  as  an  Individual. 
B  proceeded  to  substitute  C's  name  in  the  books,  and  followed  this  up  by  invoic- 
ing the  goods  and  sending  the  account  to  him.  C  tookno  notice  of  either  invoice  or 
accounts,  and  subsequently  became  insolvent.  Heldy  in  an  action  by  B  against  A, 
that  any  claim  asainst  the  latter  had  been  lost  by  the  acceptance  of  C  as  the 
debtor.     Oamkirh  Fire  Clay  Co.  v  Dougal  ds  Sons, 274 

Dog.    See  Expenses.    Repasation. 

JEIeetion— 

Corrupt  and  lUeaal  Practices  (Scotland)  Act,  1890. — (1)  Petitioners  required  to  state 
three  days  before  the  trial  particulars  of  the  persons  alleged  to  have  been  the 
agents  or  the  subjects  of  the  corrupt  or  illegal  practices  charged,  but  not  of  the 
places  of  the  alleged  corrupt  or  illegal  practices.  (2)  Where  a  material  mis- 
nomer occurred  in  the  specification  of  a  charge  of  illegal  practice,  amendment 
allowed  at  the  trial  only  on  condition  of  payment  of  expenses  to  the  other  party. 
(3)  Giving  meat  or  drink  to  electors  does  not  constitute  treating  unless  it  is  cor- 
ruptly given.  (4)  Agency  depends  on  the  facts  of  each  case.  Lord  Blackburn's 
opinion  in  the  North  Norfolk  case  followed.  (5)  Agency  distinguished  from 
active  support.  (6)  Circumstances  in  which  neither  agency  nor  treating  held 
proved.    Bevoick,  die,  v  BosweU,  96 

Held  (1)  that  a  law  agent  may  aeree  lo  give  his  services  to  a  candidate  gratuitously ; 
(2)  that  a  printer's  and  billposter's  account,  although  charged  at  a  low  rate, 
was  not  so  charged  as  to  be  an  infringement  of  the  statute  ;  and  (3)  that  in  the 
circumstances  the  actings  of  certain  supporters  of  the  candidate  were  not  such  as 
to  involve  him  in  responsibility  for  expenses  they  had  incurred,  and  that  there- 
fore it  had  not.  been  proved  that  he  had  knowingly  acted  in  contravention  of  the 
statute.     M'Larenv  Fife,  103 

Employers'  Liability  Act.    See  Debts  Recovery  Act.    Repahation.    Ship. 

Expenses— 

Uwmccessful  pursuer  tiot  found  liable  in  expenses. — Circumstances  in  which  a  pursuer, 
though  ansuocessful,  was  not  found  liable  in  expenses  by  the  Sherin-Substi- 
tnte,  and  was  found  entitled  to  modified  expenses  by  the  Sheriff.  MacRaUd  v 
Tannock,     13 

j)og  frife.— £12  of  damages  having  been  awarded  to  a  boy  as  compensation  for 
having  been  bitten  by  a  dog,  held  that  the  expenses  of  an  Ordinary  Court 
action  should  be  awarded,  seeing  that,  when  the  action  was  raised,  it  was 
not  possible  to  estimate  the  extent  of  injury  that  might  ensue.  Hassen  v 
M'Untock, 270 

Set  also  Agent  and  Client.    Debts  Recoveby  Act.  ^  , 
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Ferpy— 

PAOK 

JSdict  nautse,  caupones.— ^e/d  (1)  that  magistrates,  owners  of  a  private  ferry,  are 
eutitled  to  let  the  same  to  a  tacksman,  and  are  not  responsible  for  his  fault 
in  working  it ;  (2)  that  private  ferrymen  are  among  those  subject  to  the 
responsibilities  of  the  edict  nauUf,  caupone^ ;  and  (3)  that  where  an  accident 
could  have  been  avoided  by  human  forethought  or  energy,  the  plea  of  damnum 
/ato/e  is  untenable.     Young  v  MagistrcUes  of  Renfrew,  dfc.,  la® 

Feu  Duty.    See  Debts  Recovery  Act. 

Furthcoming.    See  Debts  Recoveby  Act. 

Oas  Supply.    ^S^ee  Contract. 

Ouarantee.    'S'ee  Contract. 

Ouardianship  of  Infants  Act,  1886,  sec.  5— 

Delivery  oj  child, — Where  the  child  of  married  parents  living  apart  was  left  by  its 
father  in  the  custody  of  his  parents  prior  to  his  departure  for  America,  heldy  in 
a  question  between  the  mother  and  the  child's  paternal  grandfather,  that,  in 
the  absence  of  satisfactory  proof  that  the  mother  was  disqualified  by  character 
or  conduct  to  be  the  child's  guardian,  she  was  entitled  to  obtain  delivery  of  it 
from  the  grandfather,  and  an  order  to  that  effect  pronounced  accordingly. 
Sutherland  \  Sutherland, 23 

Hire-PUFChase  System.     See  Hypothec.    8al£. 

House.    See  Sale. 

Husband  and  Wife— 

Interim  alimtnl — Bate  of  aliment.--  In  an  action  for  interim  aliment  at  the  instance 
of  a  wife  living  separate  from  her  husband  and  averring  that  she  was  unable  to 
^  live  with  him  la  safety,  heUl  that  proof  was  unnecessary,  and  interim  aliment 
V  awarded  for  a  period  of  six  months. 

Parties  having  previously  agreed  upon  a  I'ate  of  aliment  nnder  a  mutual- 
agreement  which  was  revoked  by  the  husband  upon  record,  held  that  it  was 
reasonable  to  continue  the  rate  of  aliment  formerly  fixed,  there  being  no  aver- 
ment of  any  change  in  the  circumstances  of  either  party.     Miller  r  miiler,      ...        16 

Married  Women' m  Property  (Scotland)  Act,  1877 — Wife^s  furniture — Interdict. — 
Circumstances  in  which  held  that  furniture  purchased  by  a  wife  from  her  husband 
out  of  her  own  earnings  was  protected  from  the  diligence  of  her  husband's  credi- 
tors.    Blair  y  Davis  Sevnng  Machine  Co. ,       325 

See  aitio  Cessio. 
Hypothec— 

Hypothec  oi^er  article  in  tenanVs  pOHaennion  on  the  hire-purchase  ttystem. — Held-  that  a 
landlord's  hypothec  covered  a  mangle  which  formed  the'  most  valuable  part  of 
the  plenishing  of  a  laundry  let  to  a  tenant  who  had  obtained  possession  of  the 
mangle  on  the  hire-purchase  system.     Brough  v  Hendry, ^^^ 

Insurance— 

Bight  to  jwlicy  ejected  by  a  father  over  a  son\H  life. — A  father  having  effected  a  policy 
of  insurance  for  £200  over  his  son's  life,  the  childi-en  of  the  latter,  on  his  death, 
raised  an  action  to  have  it  declared  that  said  policy  had  been  effected  in  trust 
for  their  behoof,  and  that  they  were  entitled  to  participate  equally  in  the  pro- 
ceeds thereof.  Held  (1)  that  the  constitution  of  said  alleged  trust  could  be 
proved  only  by  the  writ  or  oath  of  the  defender,  and  (2)  that  although  at  the 
time  of  taking  out  the  policy  of  insurance  the  defender  might  have  intended  to 
give  the  contents  to  his  son's  family,  he  was  quite  entitled  to  change  his  mind, 
and  had  done  nothing  to  preclude  him  from  applying  the  proceeds  as  he  pleased. 
OrryBussell,         ...       '^ 

Interdict— 

Competency. — Held  that  a  mere  assertion  of  right  will  not  warrant  an  application 
for  interdict  unless  accompanied  by  an  attempt  or  threat  to  disturb  exiBting 
possession.     Lee  y  M*  Willtam,  d:c. , ..•      *^ 

See  aXso  Reporting. 
Joint  Adventure.    See  Contract.  ^  J 
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Jorisdietioii— 


PAOE 


Tettant  of  room, — ffM  that  the  fact  of  a  merchant  in  England  having  a  room  rented 
in  GlaAffow,  but  in  which  he  did  not  actually  carry  on  business,  was  not  sufficient 
to  found  jurisdiction  against  him.     Gardrier  v  SnaWj  ...      126 

HeparcUion  for  defective  property — Proprietors  rtaident  in  different  counties.  — A  and 
B,  as  trustees  of  a  deceased  party,  were  proprietors  of  house  property  in 
Glasgow.  One  of  the  trustees  resided  in  Lanarkshire,  while  the  other  resided 
in  Renfrewshire.  The  wife  of  one  of  their  tenants  was  injured  by  part  of  the 
ceiling  of  her  house  falling,  and  in  an  action  for  reparation  by  her  against  A 
and  B,  held  that  they  were  subject  to  the  jurisdiction  of  the  Sheriff  Uourt  of 
Lanarkshire.     Jif*Keony  Kelly,  dkc, 180 

Stt  cUso  Debts  Rbcoveby  Act.     Landlord  and  Tenant.     Railway.    Smai^l  Debt  Act. 
Landlord  and  Tenant— 

D^edive  constrtuUion  of  roof.  — Where  no  proper  overflow  was  provided  in  the  roof  of 
a  store  for  carrying  off  an  accumulation  of  rain  water  caused  by  the  accidental 
choking  of  a  conductor,  ?^eld  that  the  landlord  was  liable  for  the  damage  thereby 
occaskmed  to  the  tenants'  goods,  in  respect  that  the  injury  would  not  have  been 
sustained  if  the  construction  of  the  roof  had  not  been  defective.  Wilson, 
Guthrie,  A  Co,  Y  Wright,  61 

Insanitary  house, — Held  that  a  landlord  who,  through  his  factor,  was  warned  by  the 
tenant  of  the  existence  of  bad  smells  in  the  dwelling-house  occupied  by  the 
tenant,  and  who  failed  to  get  the  cause  of  these  discovered  and  remedied,  was 
liable  in  compensation  for  any  direct  loss  the  tenant  had  suffered  through  such 
failure.     Finlay,  cfcc,  v  Thonuis,  113 

Quarry — Royalty — Fixed  rent, — Held  that  the  regular  payment  of  a  quarterly  sum 
under  a  provision  for  royalty,  leaving  the  balance  to  be  ascertained  at  the  end 
of  the  year,  does  not  make  quarry  lessees  liable  in  a  fixed  rent  for  that  amount. 
Held  that  when  the  lease  of  a  quarry  is  terminable  on  the  exhaustion  of  the  stone, 
no  sum  is  due  by  the  lessees  for  rent  or  royalty  after  the  stone  has  been  exhausted, 
fair  notice  of  approaching  exhaustion  having  been  previously  given.  Dennistomi 
vFaiU,        127 

Claim  for  damages  set  off  against  rent. — Held  that,  although  a  claim  for  damages 
cannot,  as  an  ordinary  rule  of  law,  be  pleaded  against  rent,  yet  if  the  rent  is 
conditional  on  the  performance  of  a  contract,  a  claim  for  damages  arising  out  of 
the  non-implement  thereof  by  the  landlord  may  be  a  competent  set-off  against 
the  rent  due  to  him.     Kerr  v  Hannah,  152 

D^ective  ceiling  in  house  -Damages. — Held  that  the  proprietors  of  a  house  are 
liable  for  an  accident  occasioned  by  the  falling  of  a  ceiling,  the  defective 
condition  of  which  had  been  notified  to  their  factor.  Lawless  v  Gla^tgow 
Police  Commissioners,       195 

Obligation  on  tenant  to  retain  possesion  of  svltject-s  lei — ReparcUion. — A  tenant  of 
urban  subjects  having,  without  his  landlord's  consent,  ceased  to  retain  posses- 
sion of  them  for  several  months,  they  were  damaged  by  street  boys  who 
frequently  entered  into  them.  Held  that  the  tenant  was  liable  to  the  landlord 
for  the  damage  so  caused.     Bell  x  Greer,        215 

Reparation  for  dama/je  done  by  rabbits  to  groining  a-op — Reservation  of  covers. — A 
shooting  tenant,  who  hsA  undertaken  the  liability  of  a  landlord  who  had 
reserved  the  covers,  held  liable  for  damage  caused  by  rabbits.  Mitchell,  dsc. ,  v 
Marshall, 217 

See  also  Cbofteb.    Hypothkc.    Jurisdiction. 
Law  Agent^ 

Loan  of  title-deeds. — Held  that  an  agent  who  has  handed  title-deeds  to  another 
agent  on  an  obligation  to  return  them  on  demand  is  entitled  to  have  them  back 
without  discussing  the  validity  of  his  claim  for  a  lieu  over  them,  but  that  the 
legal  representative  of  a  deceased  agent  who  had  lent  title-deeds  to  another 
agent,  having  through  her  law  agents  agreed  not  to  enforce  her  rights  under 
the  borrowing  receipt  until  Whitsmiday,  an  action  raised  against  the  agent  who 
borrowed  them  for  delivery  of  the  title-deeds  prior  to  Whitsunday  was  prema- 
ture.    Holmes  V  Stirling,  27( 

Law  Agents  ajid  Notaries  Public  (Scotland)  Act,  IS9\.— Held  that  the  sending  of  a 
letter  by  a  sheriff  officer  to  a  party  asking  payment  of  a  debt,  and  intimating 
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that,  failing  payment  within  a  certain  time,  leeal  measures  wonld  be  adopted, 
and  which  letter  boro,  after  the  signature  of  we  party  sendmg  the  letter,  the 
words  '*  sheriff  officer,"  was  not  a  contravention  of  section  2  of  the  Law  Agents 
Act,  and  respondent  assoilzied.     A.B.vC.D.f      331 

LlbeL    See  Process. 

Lien.    See  Law  Agent.     Sale. 

Loeal  Oovernment  Act,  1389— 

Local  Authority — Burghs  of  Barony — Public  HeaUh  Acts — LfOcal  Gaverument  Act, 
1889. — Held  that  the  powers  of  burghs  of  barony  under  the  Public  Health  Acts 
have  not  been  transferred  to  County  Councils  by  the  Local  Government  Act  of 
1889.     Rosehearty  Town  Council  y  Oibb,  63 

Mandatary.    See  Process. 
Manse— 

Until  a  new  manse  is  **  free,"  **  competent,"  and  *' sufficient"  in  terms  of  the  Act 
166S,  cap.  21,  and  is  so  declared  oy  the  presbytery,  the  heritors  are  liable  to  be 
assessed  for  the  expense  of  building  the  manse  and  of  repairs  thereon,  although 
in  the  meantime  the  incumbent  has  got  possession  of  the  manse,  and  the  repairs 
have  been  executed  thereafter,  but  before  the  manse  was  declared  "free"  by  the 
presbytery.     Lawrence  v  AndergoUj  ...         68 

Heritors  are  liable  to  be  assessed  for  the  expense  of  repairs  on  a  manse  if  they  are 
heritors  at  the  time  the  resolution  to  assess  was  come  to  by  the  heritors, 
although  not  so  when  it  was  resolved  to  build  the  manse.     Latm-ence  v  Bruce,,..     202 

Married  Women's  Property  Act.    See  Husband  and  Wife. 

Master  and  Servant— 

Payment  for  board.  — Held  tliat  a  servant  under  an  agreement  by  which  he  was  entitled 
to  demand  an  allowance  for  board  at  one  place  was  not  entitled  to  repayment  of 
the  board  paid  by  him  at  another,  where  he  had  been  detained  contrary  to  agree- 
ment, but  with  his  own  acquiescence.  Opinion  that  he  could  not  nave  oeen 
entitled  to  damages  as  he  did  not  lose,  but  gain,  pecuniarily  by  the  change  so 
made,  the  place  to  which  he  was  entitled  to  go  being  so  much  more  expensive 
that  the  extra  allowance  for  board  would  have  boen  swallowed  up.     Maxwdl  v 

Forsyth,  <C?r.,  267 

See  also  Process.    Reparation.    Ship.    Wages. 

Medieal  Praetiee— 

Non-performance  of  personal  services  excused  by  illness. — Held^ha,t  an  agreement  by 
a  medical  man  to  take  up  the  practice  of  a  deceased  medical  man  and  to  carry 
it  on  for  five  years,  paying  the  widow  a  share  of  the  income,  was  subject  to  the 
implied  condition  that  health  should  permit  of  his  doing  so.  MacBaild  v  Tannoch,     131 

Minister.    See  Manse. 

Notary.    See  Process. 

Nuisance- 

Public  Health  (Scotland)  Act,  1867,  section  16  (EJ— Manufactory  far  the  production 
of  fish  oil — /n^crrfwr^— Circumstances  in  which  h/dd  that  a  long-estabUshed 
manufactory  for  the  production  of  fish  oil  was  conduct-ed  in  such  a  way  as  to 
constitute  a  nuisance  under  the  statute.  Alterations  made  by  the  respondent 
proving  effective  in  removing  the  nuisance,  the  petition  was  dismissed,  and  the 
respondent  found  liable  in  expenses,  reservinff  to  the  Local  Authority  to  take  pro- 
ceedings  of  new  should  the  nuisance  recur.     Montrose  Local  Authority  v  Meams,     232 

Parent  and  Child.    See  Aliment.    Guardianship  of  Infants*  Act.    Insubange.    School. 
Waoes. 

Police.    See  Assessment. 

Poor— 

Qttestion  a:>  to  residential  settlement,^ Held  that,  in  a  question  between  two  parishes, 
a  deceased  husliand  had  acquired  a  residential  settlement  in  one  of  them,  not- 
withstanding   his    a}>sence  from    that  parish   for    a  period   of  ^ye   months.  . 
Kirkcaldy  Parochial  Board  v  Dalkeith  Parochial  Board, 71 


DIGEST  OF  CASES. 
Preserlption— 

Servitude  o/siffnboard — Interdict. — Circumstauces  in  which  it  was  held  that  panuera 
had  not  a  right,  through  the  operation  of  the  positive  prescription,  to  insist  on 
a  signboard  advertising  their  property  being  maintained  on  the  wall  of  a  pro- 
perty belonging  to  an  adjoining  proprietor,  and  interim  interdict  against 
mterfering  with  it  recalled.     Fitzmaurtce's  Tnuftees  v  Bobertwm,  dfcc,    

A(fent*s  ciceount — Trustee — Employment — R^erence  to  ocUh. — In  an  action  by  the 
executors  of  a  law  agent  aoainst  a  chartered  accountant  in  Glasgow  tor  an 
account  of  expenses  incurred  to  him  in  connection  with  a  cessio,  the  defender, 
inter  o/ta,  pleaded  prescription  and  no  employment.  The  plea  of  prescription 
haling  been  sustained,  the  pursuers  referred  the  matter  to  the  defender's  oath. 
He  deponed  in  effect  that  the  deceased  incurred  the  account  in  question  on  his 
own  responsibility  and  at  his  own  risk,  and  that  he  (defender)  nad  not  ffiven 
specific  mstructions  to  the  deceased.  Ileld  that  the  oath  was  negative  ol  the 
reference;  Hogg  tb  Ferrie  v  TcUt^  5  Sh.C.  Rep.  396,  dislinguishul.    Dotanie^s 

Executors  V  Barr, 

See  also  Bankbuftot.    Propebty. 

Proeess— 

Acddtnt  to  workman —  Vieiving  order. — A  workman  having  sustained  personal  injuries 
in  his  employers'  service  raised  an  action  for  damages  against  them.  Prior  to 
the  cloeinff  of  the  record  in  the  action,  he  moved  the  Court  for  an  order  upon 
the  defenders  to  produce  the  broken  link  of  a  chain,  which  he  alleged  had  caused 
the  accident,  for  inspection  and  examination  by  skilled  witnesses  on  his  behalf, 
and  in  order  that  he  might  adjust  his  pleadings.  Held  that  the  order  could  not 
he  gnjited  in  Jmc  statu,     OaUagher  v  Linlithgow  Oil  Company ^ 

Mandatary. — ^A  pursuer  residing  in  the  Argentine  Republic  having  been  appointed 
to  sist  a  solvent  mandatary,  held  that  an  English  mandatary  was  sufficient. 
Ooodhall  V  Mackill,         

RecaU  of  decree  in  absence. — ^A  decree  in  absence  granted  after  notice  of  appearance 
timeously  lodged  reco^ec/.     Milne  ds  Son  v  Smith, 

Production  of  documents  after  proof  closed. — Held  that  a  production  in  the  de- 
fender's hands  at  date  of  proof  could  not  be  produced  after  the  proof  had  been 
closed.     Holden  d:  Co.  \  Todd, 

Incompetent  actum — Sisting — Transmission  to  Court  of  Session. — Held  that  an  action 
which,  from  want  of  jurisdiction,  is  incompetent  in  the  Sheriff  Court  must  be 
dismissed,  and  can  neither  be  sisted  to  enable  an  action  to  be  raised  in  the  Court 
of  Session,  nor  transmitted  to  that  Court  under  the  Sheriff  Courts  Act  of  1877. 
Dvmcan^  Donnington,     

D^ective  Averment — Opening  up  of  record. — In  an  action  of  damages  by  a  servant  for 
wrongous  dismissal,  the  Sheriff-Substitute  having  allowed  parties  a  proof  and 
eventually  sustained  the  defenders'  pleas  of  fault  on  the  part  of  the  servant,  the 
Sheriff,  on  appeal  ex  proprio  motu  opened  up  the  record  and  remitted  to  the 
Sheriff-Substitute  to  allow  the  defenders  to  make  their  averments  more  specific 
as  to  the  points  that  he  had  held  proved. 

ProoJ — Rtfusal  of  a  party  to  proceed.— A  pursuer  who  sued  for  damages  for 
wrongous  disimssal  having  cited  the  defenders  as  witnesses,  and  they  having  been 
unabk  from  illness  to  attend,  she  moved  that  the  diet  of  proof  be  adjourned,  and 
the  defenders  found  liable  in  expenses.  The  Sheriff-Substitute  directed  the  pur- 
suer to  proceed  with  her  other  witnesses,  on  the  footins  that  if  in  consequence  of 
the  subsequent  examination  of  the  defenders  any  of  the  pursuer's  witnesses 
required  to  be  recalled,  the  defenders  would  bear  the  expense  of  such  recall.  The 
pursuer  refused  to  proceed,  and,  the  defenders'  proof  having  been  gone  on 
with,  she  cross-examined  some  of  their  witnesses,  but  did  not  appear  at  an 
adjourned  diet  of  proof  or  at  the  debate.  The  Sheriff-Substitute  naving  held 
the  defenders'  averments  proved,  the  Sheriff  recalled  the  whole  procedure  as 
inept  and  found  the  defenders  liable  in  expenses  from  the  date  of  closing  the 
record.    Ma/Uennan  v  Cameron,  

Slander — Corporation  charged  with  improper  managemeiU  of  their  sewers  and  water- 
pipes  and  conceedment  of  outbreaks  of  disease  ther^rom — Title  to  sue —  Whether 
actionable. — In  an  action  for  defamation  brought  by  a  local  authority,  the 
pursuers  averred  that  the  defender  had  charged  the  pursuers  with  reckless 
and  improper  management  of  their  water-pipes,  whereby  the  supply  of  water 
was  insufficient  for  the  burgh  and  the  drains  badly  flushed,  and  thus  a  fair 
fidd  for  infectious  diseases  existed  within  it ;  that  owing  to  the  sanitary  ooudi 
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tion  of  the  burgh,  caused  as  specified,  outbreaks  of  fever  and  diphtheria  took 
place,  and  that  these  outbreaks  were  concealed  from  the  public.  It  contained 
the  further  allegations  that  the  burgh  was  a  health  resort  very  much  frequented, 
and  that  the  inhabitants  made  profit  out  of  letting  their  houses  to  visitors, 
and  that  injury  was  caused  to  the  repute  of  the  burgh  and  loss  to  these 
persons  by  the  defender's  averments.  The  defender  pleaded,  inter  cUia,  no  title 
to  sue.  Held  that  the  action  was  not  maintainable.  Banchory  I/OCcU  AuthorUy 
y  Duncan, 142 

Notarial  execution  for  party  who  cannot  write— Notary's  docquet  not  holograph— 
Proof  under  section  39  of  the  Conveyancing  (Scotland)  Act,  1874. — Held  that  the 
docmiet  in  a  notarial  execution  must  be  holograph  of  the  notary  or  Justice  of 
the  reace  acting  as  such,  and  that  a  deed  with  a  docquet  not  holograph  but 
merely  signed  by  the  notary  public  or  Justice  of  the  Peace  was  intrinsically 
null,  and  could  not  be  set  up  by  proof  under  section  39  of  the  Conveyancing 
Act,  1874.     Irvine  y  M* Hardy,  dbc, 148 

Conjunction — Liquid  and  illiquid — CompenscUioii. — Held  (1)  that  an  illiauid  claim 
cannot  be  pleaded  against  a  liquid  obligation  when  not  arising  out  of  the  same 
transaction ;  and  (2)  that  it  is  not  competent  to  conjoin  two  actions  when  this 
would  ^ve  a  party  the  benefit  of  a  plea  of  compensation  to  which  he  was  not 
otherwise  entitled.     Lawsony  Fyffe, 218 

Pleading, — The  pursuer  in  an  action  of  declarator  of  irritancy  is  not  required  to 
answer  by  anticipation  in  his  record  the  defender's  case  for  purgation  or  to 
amend  his  record  with  that  view.  Opinion  that  proof  of  purgation  of  an  irritancy 
may  be  taken  summarily  without  written  pleadmgs.     Hay  y  Sinclair, ^1 

Diligence  for  recovery  of  documents. — Held  that  letters,  &c.,  passing  between  firms  or 
their  partners  at  home  and  firms  or  their  partners  abroad  could  be  recovered. 
Maxwell  y  Forsyth,  dsc, ..      287 

Action  for  delivery  of  books  and  documentJt — Fraud — Setting  aside  Small  Debt  decree 
and  decree  of  cessio —Sheriff  Courts  (Scotland)  Act,  1877 — Competency  of  action 
in  Sheriff  Court. — In  an  action  by  a  law  agent  against  a  chartered  accountant 
and  a  solicitor  for  delivery  of  the  pursuer's  business  books  and  papers,  and  for 
payment  of  £150,  being  monies  belonffiug  to  the  pursuer  and  alleged  to  have 
been  taken  possession  of  and  uplifted  by  the  defenders  without  any  valid  right 
to  do  so,  the  defenders  plt^xbded  that  in  taking  possession  of  the  books  and  papers 
and  in  uplifting  the  monies  in  question  they  severally  and  respectively  actea  as 
trustee  and  law  agent  in  the  pursuer's  cessio,  which  cessio  was  awarded  in  virtue 
of  a  Small  Debt  decree  and  expired  charge  of  payment  thereon  which  the  pursuer 
had  failed  to  obtemper,  and  that  the  present  action  being  in  effect  a  reduction  of 
the  Small  Debt  decree  and  decree  of  cessio  following  thereon,  was  incompetent 
in  the  Sheriff  Court.  To  this  the  pursuer  replied  that  the  pretended  Small  Debt 
decree  and  the  decree  of  cessio  proceeded  at  the  instance  of  a  person  by  whom 
they  were  never  authorised,  and  who  had  no  knowledge  of  their  existence,  that 
both  decrees  had  been  obtained  by  a  fraud  on  the  Court,  and  that  as  each  was  a 
"deed  or  writing  "  within  the  meaning  of  the  Sheriff  Courts  (Scotland)  Act,  1877, 
they  might  be  set  aside  without  the  necessity  of  raising  an  action  of  reduction. 
Held  that  the  word  "  writing  "  includes  decrees,  and  is  to  be  taken  in  its  natural 
and  obvious  EInglish  signification  as  equivalent  to  "anything  written,"  and 

objection  to  competency  of  action  repelled.     Dunbar  v  Dempster,  dec., ^ 

Set  also  Cessio.    CitorrBR.    Debts  Rkoovery  Act.     Railway.    Small  Debt  Act.     Wnx. 

Property— 

Title-deeds — Right  of  holder  under  a  bond  and  disposition  in  security. — Held  {rev. 
Sheriff-Substitute)  that  a  borrower  is  not  entitled  as  matter  of  right  to  demand 
possession,  even  for  a  limited  time,  of  title-deeds  which  he  had  delivered  uncon- 
ditionally to  a  person  in  whose  favour  he  has  granted  a  bond  and  disposition  in 
security  which  is  still  in  force.     Park  or  Bain  v  Duncan, ** 

Servitude — Res  mene  facultatis — Nega/ive  prescription.'- A  proprietor  of  a  property 
in  1771  divided  it  into  two  halves,  and  in  the  disposition  of  the  one  or  east  haU 
he  reserved  a  right  of  access  over  it  to  the  other  or  west  half  by  a  road  3  feet 
wide  through  the  bivck  yard,  and  he  granted  a  corresponding  right  of  access  to 
the  purchaser  of  the  west  half.  The  road  was  never  made  and  the  right  of 
access  was  never  exercised.  The  present  owner  of  the  western  hatf  now  claimed 
his  right  of  access,  which  was  met  with  the  plea  by  the  owner  of  the  eastern 
half  that  the  right  had  been  lost  non  utendo;  that  the  reservation  did  not 
appear  in  the  defender's  titles  for  more  than  the  prescriptive  period,  haviiuf 
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appeared  originally  but  been  allowed  to  drop ;  and  also  that  the  right  had  been 
lost  by  the  negative  prescription.  Held  that  such  a  right  could  not  be  lost  by 
the  negative  prescription,  as  it  was  of  the  nature  of  a  res  menx  facultcUia. 
Cruniki/ y  LawaoKf  ..  ..       30 

Pablie  Health  Acts.    'S'ee  Local  Govebmmbnt  Act,  1889.    Nuisance. 

Bailway— 

Throitgh  carriage  of  goods  over  lines  of  dijererii  railway  companits. — By  the  law  of 
Scotland,  the  owner  of  goods  damaged  or  lost  under  a  through  contract  for  con- 
veyance by  different  carriers  may  sue  the  company  ultimately  liable,  although 
it  is  not  the  original  receiver  of  the  goods.  Campbell  <b  Co,  v  Caledonian 
Bailtpay  Co.,  

Strike — Mights  of  season  ticket  holders. — Held  that  a  railway  company  are  liable  in 
damages  for  personal  inconvenience  and  outlay  incurred  by  a  season  ticket 
holder  in  consequence  of  a  strike.     M^Naxight  v  North  British  Railway  Co.,    ...        2 

Process— Place  of  business— Sheriff  Courts  (Scotland)  Act,  1876,  see.  4!b.—Heid  that 
the  provisions  of  the  46th  section  of  the  Sheriff  Courts  (Scotland)  Act,  1876,  do 
not  apply  to  actions  in  the  Debts  Recovery  Court. 

Jurisdiction — Pla^e  of  business — Domicile. — Held  that  at  common  law  a 
railway  company  have  a  domicile  in  any  county  in  which  they  have  a  station ; 
and  that  the  Sheriff  having  jurisdiction  over  the  company  for  contracts  entered 
into  within  the  territory  in  virtue  of  that  domicile,  it  is  not  necessary  to  found 
jurisdiction  lex  loci  contractu  by  personal  citation  of  the  company  within  the 
teiTitory.     Ir^Tig  v  Caledonian  Bailway  Co.,  61 

Fencing — Oaies- -Trespass. — Where  cattle  strayed  along  a  private  branch  railway 
and  thence  on  to  the  main  line,  held  that  the  railway  company  were  not  liable 
in  damages  for  the  loss  of  and  injury  to  the  cattle.  King  v  Caledonian  Bail- 
way  Co.,      201 

Bisk  note — Construction  of  words  ^^  wilful  fault  or  iiegligence^^  in  contra>ct — Burden 
of  proof. — A  firm  of  fish  merchants  having  contracted  with  a  railway  company 
to  carry  certain  parcels  of  fish  at  a  rate  under  the  company's  ordinary  rate,  in 
consideration  whereof  they  agreed  to  relieve  the  railway  company  and  all  other 
companies  over  whose  lines  the  goods  might  pass  from  all  liability  in  case  of  loss, 
damage,  or  delay,  except  upon  proof  of  "  wilful  fault  or  negligence  on  the  part  of 
'*  the  company's  servants,"  held,  in  an  action  against  the  railway  company  for 
damages  for  loss  sustained  through  the  detention  of  the  goods  caused  by  a  col- 
lision between  two  trains  both  under  the  defenders'  control  and  on  their  own 
line,  that  an  averment  that  the  loss  was  sustained  by  reason  of  *'  wilful  fault  or 
*'by  the  negligence  of  the  defenders  or  their  servants  or  others  for  whom  they 
"  were  responsible  "  was  irrelevant,  and  action  dismissed  on  the  ground  that  the 
pursuers  were  not  entitled  to  recover  except  upon  proof  by  them  of  **  wilful 
"fault  or  wilful  negligence"  on  the  part  of  the  defenders'  servants,  which  the 
pursuers  declined  to  aver.  M*Combie  dt  Co.  v  Grea^.  North  oj  Scotland  Bailway 
Co., 31! 

Pa>ssenger  regulations — Contract — Excess  fare. — Hdd  that  a  passenger  on  completing 
a  return  journey  but  wishing  to  go  further  cannot  re -book  at  tne  return  end  for 
the  station  beyond  to  whicn  he  wishes  to  travel,  but  must  pay  the  full  fare 
between  the  commencement  of  the  return  journey  and  the  station  where  he 
alights,  less  the  amount  of  the  fare  actually  paid.  North  British  Bailicay  Co. 
V  Kirkwood,  32J 

Failure  to  carry  pa^engers. — Held  that  the  defenders  were  not  liable  in  damages 
for  failing  to  carry  the  pursuers  to  Ardrossan  on  a  particular  night,  the  defenders 
never  having  contracted  to  do  so,  although  theii*  ticket  clerk  informed  the 
pursuers  that  there  Avas  a  train  on  that  particular  night,  while  there  was  not. 
Ferguson,  d!C.,y  Caledonian  Bailioay  Co.,      *33' 

Bisk  note — Negligence  of  servants. — Where  a  railway  company  offer  to  carry  goods  at 
a  rate  which  is  just  and  reasonable,  or  at  the  owner  s  risk  for  a  smaller  charge, 
and  the  customer  elects  to  send  his  goods  at  owner's  risk,  held  that  the  company 
are  protected  by  the  risk  note  against  a  claim  for  injury  to  the  goods  by  the 
negligence  of  tlieir  servants.     Sprottv  North  British  Bailway  Co.,         34' 

Remit  of  Consent.    See  Contbact. 
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Reparation— 


Emphyerg*  Liability  Acty  1880. — Circumstancee  in  which  hdd  that  the  injury  received 
hy  the  pursuer's  son,  for  which  damages  were  asked,  was  not  the  result  of  the 
order  given  by  the  defenders'  servant,  and  action  dismissed.  Timothy  v  Watton 
A  Co,,  50 

Employ tr8^  liability  for  sufficienry  of  tackle, — Held  that  neither  at  common  law  nor 
under  the  Employers'  Liability  Act  is  an  employer  responsible  for  an  accident 
caused  to  a  workman  by  tackle  being  used  by  the  latter  and  his  fellow-workmen 
for  a  puri>ose  for  which  it  was  not  intended  or  supplied. 

Opinion  that  an  employer's  obligation  at  common  law  to  see  to  the  reasonable 
sufficiency  of  the  tackle  he  supplies  extends  to  all  the  workmen  for  whose  use  it 
is  supplied,  though  not  directly  employed  by  him.  M^Laughlctn  v  Duncan 
dsCo.y  119 

EmployfTs'  Liability  Act,  1880— Coo/  Mines  Regulation  Act,  1887,  general  rule  12— 
Contributory  negligence, — A  miner  having  been  killed  in  one  of  defenders'  coal 
pits  through  an  explosion  of  gunpowder,  his  widow  and  children  raised  an 
action  for  damages  against  his  employers  on  account  of  his  death.  They 
alleged  that  his  death  was  caused  by  defenders'  breach  of  the  Coal  Mines 
Retaliation  Act,  1887,  specially  general  rule  12,  in  storing  gunpowder  in 
the  pit  and  in  taking  such  below  ground  in  excess  of  the  quantities  allowed 
by  the  statute,  and  loose  (not  in  cartridges)  and  without  being  enclosed 
in  a  canister.  As  the  result  of  a  proof  it  was  ascertained  that  breadiee  of  the 
statute  and  general  rule  above  referred  to  had  been  committed  bv  the  defenders, 
and  that  the  deceased,  in  stooping  into  the  chest  which  contained  the  gunpowder 
for  the  purpose  of  obtaining  cartridges  while  a  naked  lighted  lamp  remained  in 
his  cap  (in  which  way  the  accident  occurred),  was  following  a  general  practice 
of  a  number  of  miners  in  the  pit,  which  had  existed  for  some  time  ana  was  to 
some  extent  known  by  some  of  the  lesser  officials  at  the  colliery,  jffeld  that,  in 
the  circumstances,  there  was  contributory  negligence  on  thepart  of  the  deceased, 
and  that  the  pursuers  could  not  recover.     Baxter,  Ac,  v  WaUact,  W7 

Furuma  or  careless  driving— ContribuJtory  fM^%enoe.— Although  the  driver  of  a 
vehicle  may  be  in  fault  through  driving  too  rapidly  and  thereby  leading  to  an 
accident,  yet  where  the  party  injured  is  also  to  blame  from  carelessness  or 
inattention,  the  owner  of  the  vehicle  is  not  liable  in  damages.  WUliamson  v 
Ola^jow  and  South' Western  Railway  Co.,        286 

Dog — Sheep-ioorrying — Culpa. — A  dog  which  had  always  been  locked  up  at  niffht 
having  got,  or  been  left,  loose  in  the  daytime  worried  a  number  of  sheep.  Beld 
that  the  statute  relative  to  sheep- worrying  by  dogs  in  Scotland,  26  &  27  Vict, 
cap.  100,  practically  results  in  this,  that  if  a  dog  has  through  carelessness  been 
allowed  to  stray  from  home,  and  if  in  the  course  of  its  wanderings  it  worries 
sheep,  the  law  will  infer  fault  on  the  part  of  its  owner  or  custodier.  Hoivison  v 
WhiU,dec., ...      318 

Employers'  Liability  Act,  1880— Coo/  Mines  Regulation  Act,  1877,  and  special 
rules. — In  an  action  by  a  father  for  damages  sustained  through  the  death  of 
his  son  while  employed  by  defenders  in  a  coal  pit,  on  the  ground  of  allepd 
breaches  by  defenders  or  their  sen'ants  of  the  Coal  Mines  Regulation  Act  ana  of 
the  relative  special  rules  through,  inter  alia,  defenders  not  fencing  or  having  a 
gate  at  the  opening  or  mouth  of  a  mid -working  or  intermediate  seam  off  the  shaft, 
which  had  only  been  opened  up  inwards  to  a  distance  of  15  feet,  hdd  that  the 
statute  and  rules  must  be  construed  reasonably,  and  that  at  that  stage  in  the 
progress  of  opcninff  a  new  seam  the  defenders  were  not  bound  to  have  a  fence  or 
gate.     Ritchie  y  Kinneil  Goal  and  Coke  Co., 328 

Accident  by  fall  of  shutter — Contributory  negligence  by  child. — Circumstances  in  which 
held  that  the  act  of  a  child  3)  years  of  age  in  pulling  over  a  shutter  on  hei-self  was 
not  an  act  of  contributory  negligence  which  relieved  the  tenant  of  the  premises 
from  liability  or  damages  on  account  of  injuries  which  were  thereby  caused  to 
the  chad.      Ward  V  Crombie,     ...     36i 

See  also  Landix)bd  and  Tenant.     Master  and  Servant.    Process.    Railway.    Ship. 

Reporting— 

Admission  of  reporters  to  meetings  of  trustees. — The  majority  of  the  trustees  under  s 
quasi-^uhlic  charitable  trust  resolved  to  admit  reporters  to  their  meetings.  One 
of  the  minority  sought  to  interdict  them  from  carrying  out  the  resolution.  Held 
that  the  resolution  was  not  ultra  vires  of  the  trustees  either  at  common  law  or 
under  the  trust-deeds,  and  that  it  was  not  a  bye-law  requiring  confirmation  at  s 
subsequent  meeting  before  it  could  be  acted  on,  and  action  accordingly  dismissed.       ^ 

Lindsay  y  Buchanan's  7'rusteee,  ...         .^         ^         ^ ** 
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Roads  and  Streets  in  BuFghs  Act,  1891.    See  Buboh. 
Sale— 

Piano— Bin  svbsequently  granted  by  hirer  for  instalments  overdue  and  to  become  due— 
Ownership — Lodging-house  keeper — Lien  for  lodger* s  board, — Hutton  purchased 
a  piano  from  Macbeth  on  the  hire  system,  the  piano  to  become  his  property 
upon  payment  of  certain  quarterly  instalments,  and  upon  failure  in  any  instal- 
ment the  ownership  of  the  piano  was  to  revert  to  Macbeth.  Hutton  took  this 
piano,  as  his  property,  to  lodgings  occupied  by  him  from  Hutcheon,  to  whom 
he  incurred  an  account  for  board  and  lodffinffs.  He  fell  behind  in  his  payments 
to  Macbeth,  and  granted  to  him  his  bill  for  the  amount  of  the  instalments 
overdue  and  to  b^me  due  and  of  a  small  open  account.  Thereafter,  bv  an 
arrangement  between  Hutcheon  and  Hutton,  tne  former  instructed  the  sale  of 
the  piano  for  payment  of  Hutton's  debt  to  her.  Macbeth  then  brought  an  action 
of  interdict  of  the  sale,  under  which  it  was  hdd  (1)  that  the  contract  in  the  bill 
superseded  the  original  a^eement,  (2)  that  the  ownership  of  the  piano  was  in 
Hutton,  and  (3)  that  Hutcheon  had  a  lien  over  it  for  her  lodger's  debt.  Macbeth 
vHutt4m,dfC.,        25 

Delivery— Discof^omiity  to  sample— Timtaus  rejection, — A  fanner  sold  by  sample  to 
a  firm  of  grain  merchants  in  Montrose  about  100  quarters  of  wheat.  He  delivered 
56  quarters  on  28th  April,  and  got  an  acknowledgment  therefor.  The  mer- 
chants' servants  observed  that  the  grain  was  defective,  and  informed  one  of  the 
partners,  who  gave  orders  to  have  the  wheat  classified.  This  was  done  next 
day,  when  it  was  seen  conclusively  that  the  wheat  was  disconform  to  sample. 
No  intimation  was  sent  to  the  seller,  but  one  of  the  partners  met  him  in 
Montrose  market  on  1st  May,  when  he  was  shown  samples  of  the  classified 
wheat.  A  compromise  was  attempted,  but  declined,  and  the  purchasers  on  that 
day  intimated  both  verbally  and  in  writing  that  they  rejected  the  wheat.  When 
the  remaining  44  quarters  were  tendered,  the  purchasers  refused  to  take 
delivery.  Had  in  an  action  for  the  price  that  the  wheat  was  not  up  to  sample, 
that  the  56  quarters  had  been  timeonsly  rejected,  and  that  the  purchasers  were 
justified  in  refusing  to  take  delivery  of  the  remainder.  Lamo  v  M^Kenzie  <b 
Sons,  28 

Rejection — Acceptance  ofre-delivery. — A  brewery  company  having  accepted  re-delivery 
of  beer  which  had  not  been  timeously  rejected  and  returned  by  the  purchaser, 
J^eld  that  they  were  barred  from  recovering  the  price.  Meildejohn  Brewery  Co, 
V  Robbie,      59 

Subjects  of  sale  at  foreign  ports— Delivery— Rejection,— CiccmnBt&nceB  in  which  it  was 
held  that  a  contract  fell  to  be  determined  by  the  law  of  Scotland,  and  that  the 
purchaser  was  bound  to  reject  the  goods,  if  disconform  to  contract,  upon  their 
arrival  at  Bombay.     Oow  \  Caledonian  Scrap  Co. , 65 

Invoicing  of  goods,  -A  firm  having  supplied  certain  quantities  of  whisky  to  the 
refreshment  bar  of  a  theatre,  sued  the  lessee  of  the  bar  for  the  price  thereof. 
Held  that,  as  the  soods  bad  been  invoiced  to  the  lessee  and  entered  in  the 
pursuers'  books  and  charged  against  him,  the  lessee  was  liable  for  the  price, 
although  the  permits  had  been  made  out  in  the  name  of  the  proprietor  of  the 
theatre  and  the  goods  delivered  at  the  theatre.     Watson  df  MiddUton  v  Cochran,        77 

Timeous  rejection  ofmachiru  as  disconform  to  contract, — The  pursuers  having  invented 
a  new  stop  twister  spinning  frame,  sold  one  to  the  defender,  who  stipulated, 
**  The  frame  to  be  of  the  best  workmanship  and  finish,  and  if  found  not  to  give 
*'  me  entire  satisfaction,  to  be  removed  at  your  expense.  Send  your  specinca- 
"  tion,  and  in  your  remarks  state  that,  if  machine  is  not  found  satisfactory,  to 
**be  removed  at  your  expense."  The  pursuers  replied,  enclosing  specification 
of  frame,  and  say  ins,  **  Nett  cash  when  set  to  work,"  and  adding,  "  We  will 
**  guarantee  it  will  do  all  our  traveller  has  promised,  and  sive  you  every  satis- 
**  faction."  The  machine  was  delivered  in  May,  1889,  and  started  to  work  on 
13th  June,  1889,  and  was  used  more  or  less  up  till  the  beginning  of  1891 .  Various 
defects  were  noted  and  partially  remedied,  and  on  2ist  November,  1889,  the 
defender  complained,  **  I  will  give  you  fourteen  days  to  have  this  (a  particular 
**  defect)  and  other  things  already  noced  by  you  put  right."  Various  attempts 
were  made  to  put  the  alleged  defects  right,  and  on  20th  January,  1890,  the 
pursuers  refused  to  do  any  further  repairs  to  the  frame,  and  defender  refused 
to  pay  the  price.  Held  that  the  macnine  could  not,  in  the  circumstances,  be 
rejected,  but  that  the  defender  was  entitled  to  have  the  defects  remedied  either 
by  pursuers  or  at  their  expense.     Holden  dg  Co,  v  Todd^    ...  ^  -  ...        i^        ...        8] 
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Sal6 — conUintiAd, 


Implied  warranty — Damage  /o  retailer  by  nale  to  him  of  an  adulterafed  article — 
Sale  of  Food  and  Drugs  Act,  1875. — The  defender,  a  dairyman,  arranged  with 
the  pursuer,  a  shopkeeper,  to  supply  him  with  c*  certain  quantity  of  sweet 
milk  every  morning  for  the  purpose  of  being  retailed.  One  morning's  supply 
was  found  by  the  public  analyst  to  be  so  deficient  in  fat  that  he  pronounced 
it  to  be  skim  milk,  or  at  best  a  mixture  of  sweet  milk  and  skim  milk  ;  and  for 
the  retailing  of  it  as  sweet  milk  the  pursuer  was  fined  £2,  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  although  he  had  retailed  the  milk  in  the 
same  state  as  he  had  bought  it  from  the  defender,  and  without  knowledge  of 
its  having  been  tampered  with.  The  pursuer  then  raised  this  action  against  the 
defender,  claiming  £2  10s.  in  name  of  damages.  Heid  that  the  defender  had 
been  guUty  of  a  oreach  of  contract,  that  section  5  of  tlie  Mercantile  Law 
Amendment  Act  (as  to  warranty)  was  not  applicable,  and  damages  assessed 
at  £2.     M'Aiidanv  BeivgloHs, 210 

Salvage — Chain  aa^Jat. — The  ketch  **  Howard,"  on  a  voyage  from  Montrose  to  New- 
castle, having  been  wrecl^ed  at  the  island  of  Inchkeith  with  a  cargo  of  grain 
on  board — the  vessel  and  her  cargo  having  been  insured — the  underwriters  sold 
the  vessel  and  cargo  to  the  defenders,  Henderson  &  M*Kean.  Held  {rev.  Sheriff- 
Substitute)  that  tne  defenders  were  bound  to  deliver  to  the  pursuers  certain 
hired  sacks  belonging  to  them  which  contained  certain  cargo,  being  the  portion 
of  the  sacks  in  their  possession,  reserving  to  the  defenders  all  claims  competent 
to  them  for  salvage  and  repairs  of  the  sacks  and  to  the  pursuers,  their  answers 
thereto  as  accords,  further  reserving  to  the  pursuer  their  right  to  recover  the 
remainder  of  the  sacks.     Caledonian  Railxoay  Co,  v  Henderson  dt  M^Kean,  dkc. ,       226 

Horse — Suspenmve  risk, — Where  an  article  is  sold  conditionally,  held  that  the  risk  of 
accident  in  the  hands  of  the  purchaser  remains  with  the  seller  till  the  condition 
is  purified.     Duncnnv  WaZson. 238 

Compidsory  pilot — Carder  navigation. — A  vessel  in  charge  of  a  compulsory  pilot, 
in  proceeding  down  the  river  Clyde,  and  when  opposite  the  mouth  of  Clyde- 
bank dockyard,  caused  a  surge  which  affccteil  another  vessel  in  the  dock- 
yard to  such  an  extent  that  3ie  broke  her  moorings.  A  workman  who  was 
taking  a  drink  at  a  well  in  the  dockyard  was  struck  by  one  of  the  broken 
nK>orln^  and  severely  injured.  Held  that  the  pilot  was  liable  in  damages  for 
the  accident  occasion  by  the  steamer  under  his  charge,  as  she  was  going  at  too 
high  a  rate  of  speed  for  the  circumstances.     M^ Afamis  v  Arthur,  ...         ...       352 

Sale  of  Food  and  Drugs  Act,  1875.    See  Sale. 
Salvage.     See  Sale.     Small  Dsht  Act. 
School—    • 

Pupil  teacher — Amount  of  remuneration, — The  services  of  a  female  pupil  teacher 
were  retained  in  a  school  for  some  time  after  the  expiry  of  her  apprenticeship. 
Opinion  as  to  the  amount  to  be  paid  to  her  as  fair  remuneration.  Bell  v  Dal- 
mellington  School  Boardy dO 

Education  of  Blind  and  DeafMiUe  Children  (Scotland)  Act,  1890— Ccwc  of  necessity- 
Board  awl  transit  of  child — Obligations  of  School.  Board. — Proof  allowed  of 
parent's  circumstances  to  instruct  a  case  of  necessity  under  section  3.  Ba^  v 
Aberdeen  School  Board, 144 

Servitude*    See  Prescription.     Property. 

Sheriff  Officer.    See  Law  Agent. 

Ship- 

Seaman — Desertion — Circumstances  in  which  it  was  held  {rev.  Sheriff-Substitute)  that 
a  seaman  who,  when  his  vessel  was  about  to  sail,  went  ashore  at  a  foreign  port 
against  the  orders  of  the  master  and  was  left  behind,  although  not  strictly  a 
deserter,  had  committed  such  a  breach  of  duty  as  barred  any  claim  for  wages 
Se                subsequent  to  that  date. 
jglj,                        Contravention  of  Merchant  Shipping  Act—  Non-liahility  of  oumers  for  fardt 
of  nuister. — Held  that  the  owners  of  a  ship  are  not  liable  in  damages  to  the 
crew  for  injury  resulting  from  the  fault  of  the  master,  or  from  his  contra- 
vention of  the  Merchant  Shipping  Act.     Ma^cLeod  v  Ardan  Steamship  Co.,      ...        45 
Merchant  Shipping  Act — Seaman^  s  wages — Fine  for  negligence,  <!bc. — A  seaman  having 
sued  for  the  full  amount  of  wages  he  had  earned,  l^d,  under  certain  sections  of 
the  Merchant  Shipping  Acts,  that  a  fine  inflicted  for  negligence  on  the  part  of  a 
seaman  may  be  deducted  from  his  wages,  if  it  be  reasonable  and  justly  imposed, 
_.  and  that  a  separate  action  is  not  necessary.     Easdale  y  Smith  de  Sons, ^ 
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Sbil^— continued. 


Clatme  oa  to  hunker  eoaJs — Conatntrtion — Current  price — ReoAonahh  value,. — A  charter- 
party  contained  the  following  clause: — "Any  bunkers  on  board  at  time  of 
**  delivery  or  re-delivery,  to  be  paid  for  by  charterers  and  owners  respectively 
**at  current  price  at  port  of  deuvery  or  re-delivery."  Held  that,  where  there 
was  no  current  price  for  the  particular  kind  of  coal  on  board  at  the  ports  of 
delivery  and  re-delivery,  such  coal  was  to  lie  taken  at  the  reasonable  value 
thereof  to  a  purchaser,  and  not  at  the  current  prices  of  the  kind  of  coal  used  as 
bunker  coal  at  these  ports.     Nelson,  DonkiUj  <k  Co.  v  McLean  <k  Co,,     176 

Bute  of  the  road  in  navigation — Duty  of  an  overtaking  vessel — Onus. — Held  that  an 
overtaking  vessel  is  bound  to  keep  out  of  the  way  of  the  overtaken  vessel,  and 
the  latter  vessel  to  keep  her  course ;  that  it  is  the  duty  of  the  master  of  an  over- 
taking vessel,  not  merely  to  avoid  collision,  but  to  avoid  the  risk  of  collision ; 
and  that  the  onus  lies  on  the  overtaking  vessel  to  prove  that  she  was  not  in 
fault,  or  that  the  overtaken  vessel  was  m  fault.  Buchanan^s  Trunte&i  v  Colt- 
donian  Steam  Packet  Co.,  246 

Commisnon — Time  charter — Custom  of  trade. — Hdd  that  there  is  no  custom  of 
trade  that  a  broker  is  entitled  to  charge  commission  against  his  shipowner  for 
any  period  beyond  the  time  of  the  charter  negotiated  by  him,  during  which 
period  the  parties  may,  by  private  consent,  have  continued  the  charter.  Pa^on 
vOurrie,     265 

BiB  of  lading — Right  of  shipoumer  to  demand  delivery  of  bill  of  lading  on  right  delivery 
of  cargo. — Held  that  (in  law  and  apart  from  custom)  the  shipowner  has  no  right 
to  demand  delivery  of  the  endorsea  part  of  a  bill  of  lading  made  out  in  parts, 
but  is  entitled  only  to  mark  the  same  to  indicate  that  the  goods  have  been 
delivered,  and  to  require  a  receipt  for  the  goods.     Allen  «fe  Co.  v  Johnstone,      ...      278 

Freight — Charter-party— Damages.— Iniisi  action  for  recovery  of  a  balance  of  freight 
a  counter  claim  for  damages  was  set  up  in  respect  of  alleged  breach  of  charter- 
party  through  delay  in  delivery  of  a  cargo.  Held  that,  ha v ins  regard  to  the 
charter-party,  no  damages  could  be  claimed,  on  the  ground  (1)  that  the  pursuer 
at  the  date  of  the  charter-party  had  reasonable  grounds  for  belief  that  he  could 
fulfil  the  contract,  and  (2)  that  no  part  of  the  delay  could  be  attributed  to 
pursuer's  negligence.     Kinnear  \  M^  William  d^  Sons,         282 

Charter-party — Tim^  lost  in  tthi/ling  port^ — Question  cm  regards  carrying  capacity — 
Demurrage, — Held  in  a  question  of  demurrage  that,  in  the  absence  of  contrary 
stipulation,  part  of  a  day  must,  in  construing  a  charter-party,  be  held  to  count 
as  a  day. 

Ooinion,  per  Sheriff-Substitute,  that  where  stevedores  were  jointly  em- 
ployed by  the  shipowners  and  charterers,  and  a  strike  among  the  stevedore's 
men  prevented  as  well  the  shipowners  from  giving,  sis  the  charterers  from 
tifcking,  delivery  of  the  cargo,  no  demurrage  would  run,  as  the  shipowners' 
obligation  to  give  delivery  must  be  fulfilled  contemporaneously  with,  if  not 
precedent  to,  that  of  the  charterers  to  take  delivery. 

Circumstances  in  which  a  counter  claim  for  damages  in  respect  the  ship 
failed  to  take  the  amount  of  cargo  stipulated  in  the  charter-party  repelled  as 
not  being  sufficiently  proved. 

Allan  v  Johnston,  19  R.  364,  and  BtidgeU  v  Binnington  (1891),  Q.B.  35, 
examined.     Oentles  y  Crookston  Brothers,  291 

Safe  transit  from  ship  to  quay  of  live  stock  and  party  in  charge  —Contrilyittory  negli- 
gence.— Where  a  steamboat  owner  was  carrying  live  stock  at  the  risk  of  the 
owner,  and  allowing  the  pursuer  to  be  in  charge  of  the  stock,  held  that  the  steam- 
boat owner  was  not  liable  for  injuries  received  by  the  pursuer  while  he,  in  an 
excited  state,  rushed  up  to  a  gangway  which  the  steamboat  owner's  men  were 
in  the  act  of  fastening  to  the  quay,  but  had  not  completed  so  fastening,  and 
save  the  gangway  an  impetus  from  the  side  that  sent  it  off  in  a  sloping 
direction,  so  that  pursuer  fell  over  it  into  the  water  and  was  injured.  Opinion 
that  a  steamboat  owner  carrying  live  stock  at  the  risk  of  the  owner  must  give 
the  party  in  charge  all  fair  facilities  in  getting  his  stock  ashore  ;  but  held  that 
there  was  contributory  negligence  barring  a  claim  for  damages  in  respect  of 
injuries  through  the  gangway  slipping  off  the  quay  and  the  pursuer  falling  into 

the  water.     Lovev  nilliamson,  ...        302 

Contract — Charter-party — BUI  of  lading — Agreement  to  depart  from  terms  of  contract 
as  regards  delivery — Stoppage  of  delivery,  then  demand  for  delivery  in  terms  of 
contract.— It  was  provided  under  a  bill  of  lading  and  charter-party,  "  the  carso 
**  to  be  brought  to  and  taken  from  alongside  at  charterer's  risk,"  and  "  the 
**  freight  to  1^  paid  after  true  and  right  delivery  of  cargo  at  port  of  discharge,'* 
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Of  conflent  of  parties  the  cargo  of  grain  was  being  taken  delivery  of  at  the 
hatch-mouth  by  the  consignee  and  carried  to  the  sheds,  when  a  dispute  ha\ing 
arisen  as  the  mixing  of  good  and  damaged  grain,  and  also  as  to  the  payment  of 
freight,  the  ship  stoppea  delivery.  Hdd  (1)  that  the  provision  as  to  the  carso 
being  delivered  aloiiffside  means,  as  a  rule,  at  the  plank  end  ;  (2)  that  as  re^rds 
the  grain  trade  in  Glasgow,  it  appears  that  the  common  practice  is  to  deliver 
grain  in  bags  at  the  hatchway,  but  that  this  practice  is  not  universal ;  (3)  that 
such  provision  may  be  modified  by  arrangement  of  parties ;  and  (4)  that  where 
twelve-thirteenths  of  the  cargo  had  been  delivered  under  arrangement  at  the 
hatchway,  the  consignee  was  not  entitled  to  demand  that  the  other  one- thirteenth 

should  be  delivered  at  the  plank  end.     Craiff  v  Z^'c,  341 

See  al8o  Small  Debt  Act. 

Signboard.    See  Prbbobiftion. 

Slander.    See  Process. 

Small  Debt  Aet— 

Claim  for  salvage — Competency, — Held  that  a  claim  by  a  seaman  against  his  employers 
for  £12  as  his  share  of  a  sum  of  £1000.  recovered  by  them  for  services  alleged 
by  the  seaman  to  be  of  a  salvage  nature  was  incompetent  in  the  Small  Debt 
Court. 

Juriftdidum, — ffeldf  in  the  same  circumstances,  that  proceedings  under 
section  408  of  the  Merchant  Shipping  Act,  1856,  were  incompetent,  as  it  had 
not  been  ascertained  in  terms  of^that  section  that  the  £1(XX)  was  paid  for 
salvage  services,  and  that^  as  the  salvage  claimed  ex-ceeded  £200,  the  Court 

had  no  jurisdiction.    Shaw  v  S,S.  "  Falls  of  Invermaid  "Co.,      18 

See  also  Pbogbss. 

Teaeher.    See  School. 

Title-deeds.    See  Law  Agent.    Property. 

Trespass.    See  Winter  Herding  Act. 

Trustee.    See  Bankruptcy.    Cbssio.    Reporting. 

University— 

Poxoers  of  Scotch  University  Courfji  to  charge  fees — Students  who  ?uive  entered  under 
old  rules  bound  by  new  rules, — A  student  entered  for  the  first  medical  profassioDal 
examination  of  Glasgow  University  at  a  time  when  the  university  did  not  charge 
more  than  one  fee  of  £5  58.  He  failed  to  pass  several  times,  and,  before  he 
passed,  the  University  Court  resolved  to  charge  a  modified  fee  of  £2  28.  for 
examination  in  cases  like  his.  He  paid  this  fee  under  protest.  Held  that  he 
coil  Id  not  demand  repayment  of  the  fee,  in  respect  (1)  that  the  Court  was  acting 
within  its  powers,  and  might  have  charged  the  full  £5  5s. ;  and  (2)  the  resolution 
of  the  Court  embraced  students  who  had  failed,  although  they  had  entered  for 
the  examination  before  the  resolution  was  passed.  Menzies  v  Olctsffow  University 
Court,  173 

Wages— 

Services  by  daughter. — ^For  some  years  after  her  mother's  death  a  young  woman 
took  charge  of  her  father's  house.     No  agreement  was  made  that  she  should 
<                receive  any  payment  for  her  services.     Meld  that  she  had  no  claim  against 
;  her  father  for  wages.     Gray  y  Cray, 124 

!will- 

Revoca^ion  of  settlement— Held  that,  where  a  deed  is  gratuitous  and  testamentary,  it 
can  be  revoked. 

Process — Settlement  not  prchoUive— Designations  of  witnesses  omitted, — Held 
that,  where  a  deed  has  been  registei-ed  and  the  designations  of  the  witnesses  are 
not  contained  in  the  testing  clause  nor  have  been  added  to  their  signatures,  the 
petitioner  can  prove  the  due  execution  of  the  deed.     Stark  v  Af^Qwen,  dfc,    ...       253 

K€  Winter  Herding  Aet- 

Poinding  of  stray  cattle— Act  1686,  cap.  21.— The  application  of  the  Act  1686, 
cap.  21 ,  is  not  restricted  to  lands  in  exclusive  possession  but  extends  to  the 
case  of  trespass  from  land  occupied  by  crofters  as  common  pasture. 

Observaiions  as  to  the  duty  of  herding  and  folding  in  order  to  prevent 
trespass.     Malcolnisony  Bruce^ 338 
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